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PREFACE, 


TO THIS EDITION. 


| pre gthis Edition for the Preſs, the 
principal ob Tet has been to have it printed 
on the very beſt Paper, no — — ving 
been ſpared. 
The mains] References * down EXA= 
mined, and a new and numerous Selection 


of References to all the Reporters publiſhed 
 fince the laft Edition has een ad ed. | 


Among the References and Notes are PERL 
by the late Dominics TxAxr, Eſq. who 
took a vaſt deal of Pains in collecting this 
Work; and from his "ny this Edition has 
been printed. 
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PREFACE. 


A S this Work appears unrecommended by any 
authoritative Approbation, or even a Name in the 
Title Page, 3 might r N 5 2 Advan- 
tage; it may perhaps be nec to ſay ſomethin 
in this Place relating to its Deſign, and the Pretence 
it makes of being Uſeful. 
The principal Deſign of it, is to collect and diſ- 


all ſuch Caſes adjudged in in the Courts uity, as 
are any where in Print; and this is conceived to be 
a better Method than compoſing a regular Inſtitute 
of thoſe Matters: In the Way of Inſtitute, much 
muſt always be taken from the private Opinion of 
the Writer; in this of an Abridgment, Knowledge 


flows from the Points adjudged, and authentic Re- 
_ ſolutions which the Reader has before him. 


In Purſuance of this Deſign, the Reader muſt 
expect to find ſeveral Caſes abridged from Books 
- which he may reckon of little Weight or Authority; 

as well as ſeveral which have been contradicted by 
better and later Reſolutions; but that no Body may 
be miſled, the Caſes on both Sides, with their Rea- 
ſons, are generally laid down for the Reader to 


make his own Concluſions. 


The Diviſion of the Heads is ſuch, as to the Au- 
thor ſeemed beſt, and fitteſt to direct the Generality 
of Gentlemen acquainted with theſe Matters, to the 
Point they are in ſearch of, tho' it is not to be ex- 
pected, that in this Article, every Body ſhould be 
ſatisfied, Men having ſuchdifferent Modes of Think- 
ing, that, in Strictneſs, hardly any Two can be ſaid 
to Common- place alike. All that can be Rem ry 
Es eme 


poſe, by way of Abridgment, under proper Heads, 
Eq 


| 


ir e PREFACE. 


Ramads this nee is to make proper Re- 


ferences from Head to Head, where any Degree of 


Similitude appears; which bas been attetnpted here. 
It has been thought proper, under the Head of 

Deviſes, to inſert all the Caſes upon that Subject 

which have been determined in the Common Law 


Courts, as they receive the ſame equitable Conſtrue- | 


tion in them that they do in the others. 


If that, and the making Obſervations in other | 


Heads, how Equity differs from the Common Law, 
ſhould be thought to exceed the Deſign, it's hoped 


the Benefit of the Reader will make a ſufficient 
Apology for it, as alſo for the Author's Inſertion of 


ſeveral Caſes not hitherto in Print, which have been 
adjudged by -thoſe excellent Chancellors, Somers, 
Harcourt, Cowper, and Macclesfield : Theſe Cafes in 


the Table are marked with an Aferi/h, to diſtinguiſh 


them from thoſe extracted from the Books already 
publiſhed; and to prevent theObſcurity which might 
happen from aiming at Conciſeneſs, they are given 


more at large than the others; which being already 
in Print every Reader has an Opportunity of apply- 
ing to, when he conceives any Doubt 8 


the Abridgment of them. 


What perhaps moſt of all requires an Apology, . 
is, that all the Caſes in this Book, adjudged ſince 
the Lear 1726, were taken by the Author, in Chan- 


cery or at the Rolls; all that he offers in Excuſe is, 


that he uſed his utmoſt Care and Judgment; but he 


is aſſured, that if they ſuffer nothing by paſſing 


thro? his Hands, the great Abilities and unqueſtion- 


able Integrity of the Learned and Honourable Per- 


ſons preſiding in thoſe Courts, muſt render them | 


the moſt uſe ul Part of this Work. 
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\ bney and Kendal, 
*Abbot and Gibbs, 
\Ron and Pierce, 
\ckland and Ackland, 
Addiſon and Hindmarſh, 
Adams and Buckland, 
*Adams and Meyrick, 
Alſupp and Patten, - 
Alcock and Sparhawk, 
Alam and Jourdon, 
Allen and Sayer, 
Amos and Horner, 
Amhurſt and Dawling, 
Amand and Bradburne, 
Andrews and Craddock, 
+Marchioneſs of Anandale 
and Harris, 
and Hawkes, 
Angell and Draper, 
Annand and Honeywood, 


; Bbington and Orme, | 


or THE 


CT AS HH & 


1 Calis marked with. = + 


are now in the Modern 
regularly referred to in the Margin of each Caſe. 
hoſe marked with a * are not to be found in the _ publiſhed 


page caſe 
145 3 
330 2 
358 2 
03 4 
177 14 
32 11 
249 2 
271 13 
22 13 
198 4 
229 12 
0 3 
112 9 
329 
397 3 
72 6 
37 6 
1 
77 14 
7 


Andrews and Browne, 
Marquis of Antrim and The 
Duke of Buckingham, 
Arundell and Roll, | 
Arnold and Richardſon, 
Arnold and The Attorney 
General, 
Arthin * and Fawkes, 
_ of Arglaſſe and Muſ- 2 
champ, 
Archer and Preſton, 
Archer's Caſe, 
Armitage and Metealf, 
Archer and Mole, 
Aſhton and Aſhton | 
Mrs. Aſher's or Aſh's Caſe, 
Aſpinwall and Leigh, 
„Atkins and Dawberry, 
Atkins and Waterſon, 
Atkinſon and Webb, 


page 
233 


343 
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THE NAMES OF THE CASES. 


ige caſe | page caſe 
"On Behalf of the- +Baſſe and Grey, 362 16 
Governors of 6 3 Barlow and Collings, 48 3 
Ciriſt's Hoſpi- 2  *Bambridge's Caſe, 416 4 
tal, Bellaſis and Churchill 6 2 
| Sir Edward Barkham, 4 2 3 — - of r. EY 
Baxter, 96 9 | Benſon aſis, 3 
naman 4 Guile, | | 97 11 | Berk and Harris, 39 I 
werſus Barnes, 97. 7 Bell and Commiſſary Hide, 55 
| | *Reynolds, 132 11 | Bernisford and Done, s os. 
| | *Hudley, 131 $1 | Bertie and Lord Faulkland, 110 10 
| *Bury, Sir Henry Bellaſis and Sir 46-4 
Sir Robert Park- 2 | William Ermin, . 
ü hurſt, | 27% 2 Bevis and Roberts, 147 3 
| +Thompſon, 301 2 | Beckford and Beckford, 155 [6 
*Sir John Auſten and They Beal and Shepherd, 182 21 
Executors of Sir William 318 9 | Berry and Aſkham, 199 10 
Dodwell, 1 | II | Beauford and Lord Dundo- is 2 
Awbry and Keen, | 23 6 | nald, | Fog Is 
Audiay aud Awdley, 277 &5 | Beard and Nuthall, 221 6 
_ and Ayre, 236 4 Bechinal and Arnold, - $34 6 
| Fl | Beſt and Stamford, ; . | 274 10 
B Bent's Caſe, 2286 2 
| *Bayly and Hill, | 10 10 fRentham and Haincourt _ 
 *Bawdes and Amhurſt, 21 3 e and Smith, | 357 TT 
Bale and Newton, --03 -$ Lady Bellaſis and Compton, _— 
Barker and Holder, 28 +5 | Bird and Bloſſe, 22 6 
Barker and Wyld, 35 + | *Biſhop and Webſter, „ 
Alderman Blackwell's Caſe, 52 12 | Bird and Hardwick, _ 76 4 
Bachelor and Bean, 60 2 | Bill and Price, Z 9 
Baker and Shelbury, 782 Biſſel and Axtell, 12 9 
Bainham and Maning, $7 : 46 5 136 4 
Baker and White, 39 7 Biſhop and Fountain, 1768 6 
Barnardiſton and Fane, - 109 8 Birkhead and Coward, 292 4 
Barker axd Hill, 122 2 | Biſhop of Oxon and Leigh- | 5 
Barker and Dee, 130 5 ton & al', 3 
Baldwin and Billingſley, 44 4 Blagr ave $i" Clunn, $ 4 
*Batemen and Bateman, 149 6 Blois and Counteſs of Hereford, 68 
0 — 315 2 | Bland and Middleton, 106 
Barry and Edgworth, 178 18 | Blades and Blades, 353 1 
Bamfield and Popham, 123 24 | Blondell and Panne, 4 1 
*Backhouſe and Wells, 194 27 | Boene and Skipwith,. "" 
Barrow and Gameam, 220 14 | Boraſton's Caſe, | 190 1 
Bate and Amherſt, 212 5 | Bowman and Milbank, 1 
Bateman and Bateman, 218 3 Bothomley and Lord * "B27 -. 
Baden and The Countele of 7 1 | 144 1 
. Pembroke, | 24T 3 | Booth and Rich, s 28 3 
Bayly and Powell, 244 2 Bor and Vandal, | 370 
» Batchelor and Serle, 246 12 | Bonithon and Hockmore, PS. Xe 
Ball and Smith, 245 11 | Bovey and Smith, 384 
Bartholomew and Meredith, 268 6 | Bromley and Jefferies, 18 4 
Batty and Loyd, 275 2 | Brown and Brown, 50 
Baker and Shelbury, 307 12 | Brend and Brend, 62 
+Ball and Burnford, 354 5 | Brenken and Bentley, 78 


THE NAMES OF. THE CASES. 


ay page caſe | | page caſe 
16% Brathwait and Brathwait, 114 8 | Lord Caſtleton and Lord 5 
3 Wl Brent and Beſt, 227 - © Fanſhaw, 5 
4 Wl Brown and Trant, 3 135 5 Carew and Carew, 221 8 
$i Farl of Briftol and Hungerford, 142 5 | Callow and Mime, 223 2 
7 i Bret and Marſh, | 147 &4 | Caſey and Beachfield, 225 8 
3 *Bright and Smith, 155 4 | Cavendiſh and Worlley, 265 * 
Brown and Howard, 163 4 | Cecil and The Earl of Saliſbury, 22 4 
9 ll Brown and Booth, 164 5 Earl of Cheſterfield and Lady [4 237 n 
2 i *Brookbank and Brookbank, 168 7] Cromwell, | 
10 Bl Counteſs of Bridgewater and | »Challis and Caſborn, 8 2 
, The aka of lton, AS. 4 Onto _ , 344 8 
+ WH Bretton « retton, 202 18 *Chapman 1 
3 Brown and Dawſon, 203 1 of Lincoln, | 1 MP © | 
| 5 Bret an Rigden, 215 1 | Chapman and Derby, >. 00 - & 
21 *Bromkield and Wytherly 239 24 | Chute and Lady Dacre, 29 4 
10 Bright and Woodward, 240 30 | +Chawell and Caſſanet, 8 
11 © Brice and Whiting, 243 1 | Chapman and Tanner, 56 1 
Freuen and Breuen, 267 2 | Chambers and Chambers, 115 16 
6 i Brown and Allen, = 298 3 | *Challis and Caſborn, 124 13 
6 ( ®Breereton and Jones, 325 20 | Child and Stephens, 144 4 
10 By Bromley and Hammond, 326 12 Chapman and Duncomb, 146 $8 
I Bi +Brome and Berkley, 340 7 | Chace and Bor, „ 
2 I Broughton and Langley, 783 3 | Cholmley and Cholmley, 161 2 
I I *Bromfield and Wytherly, 393 3 Child and Bayly, | 192 6 
15 »Branſby and Kerridge, 406 4 | *Cheſter and Cheſter, 211 19 
6 *Browne and Thompfen, 413 TI; | Chandler and Dorſett, 1 
9 I Butcher and Stapely, 2T 9 | Chapman and Bond, 241 2 
4 I Burton and Knight, 50 6 | Churchill and Hopſon, | $67 2 
3 IK Burnet and Kinnaſton, 69 5 Churchill and Lady Speak, 286 x7 
9 Wl Buckle and Atleo, 75 5 | Chettle and Chettle, : 29 4 
4+ Bounce and Phillips, | 167 2| City and City, 132 7x 
6 I Burchet and Durdant, 214 1T | Claie and Woodale, AI 
4 IB *Burnet and Holgrave, 296 2| Clavering and Clavering 24 6 
7 Burgh and Francis, 220 TI | Clerk and Lord Angier, 64 1 
4 Butler and Duncomb, 339 6 cleland and Cleland, 70 16 
4 BE Burdet and Willett, 370 3 Clerk and Berkley, 11a 8 
6 Burton and Haſtings, 393 #4 | Clyatt and Battaſon, = 2 
+ Burkitt and Burkitt, 402 4 Clerk and Leatherland, 1 
2 Buſhell and Newby & al' 29 3 Cloudſly and Pelham, "07 2 
12 . 85 -, | Clerk and Clerk, = Rr 
10 C 2 CHI Caſe, EA L 294 1 
T Carter and Hern, 7 13 y Clifford and Lor | 
16 WW Caſs and Rudell, "04. $1 en. - | * 
1 Caldcott and Hill, 27 1 | Claxton and Claxton, 400 7 
— Carter and Carter 49 2 | Clark and Berkeley, 412 13 
19 Carleton and Earl of Dorſet 59 3 | Cookes and Maſchal, 3 2 138 
MY Cary and Taylor, WET, 69 10 | Cook and Arundel, 6 x 
2 Cage and Warner, | 76 5 | Cox and Foley, | 43 4 
1 I Cage and Ruſſel, x08 3 | *Cotter and Laver, 42 5 
3 Carpenter and Carpenter 114 6 Colwell or Col wall and Child, 49 1 
IT Cartwright and Pettus, 173 TI | Cotton and Cotton, =O 
o Carter and Horner, 177 16 — — | 406 2 
6 Cavendiſh and — — 50 * Cox and Higford, | 2 121 20 
. 5 Cave and Care, 275 13 Cooper and Cooper, 125 10 


” 
* 


Cottle and Frip, 
hill 


Cornwall and Earl of Mon- 


tague, 


Cornbury (Lord and Lord) 


and Middleton & al 
_ Conſtable and Conſtable, 
Collenſon and Wright, 
Collier's Caſe, 
Cotton and Heath, 
Counden and Clerk, 


Cook and Windford, 


Cole and Gray, 

Coke and Fountain, 

Combes and Spencer, 

Cox and Quantock, 

_ Cook and Walker, 

2 amd Noden, 
and Cope, 

Co lett and Jacques, 

Corniſh and Mew, 


_ *Coningham and Mellith, 
Cotton and lles, 
Lady Cope's Caſe, 
Cook and Parſons, 
Collins and Metcalf, 
Conway and Longvile, 
Collins and Goodal, 
Cook and Sadler, 
Corbet ani Maidwell, 
+Earl of Coventry's Caſe, 
Cottercl aud Hampſon, ' 
Collet and Jacques, 
Coddrington and Webb, 


*Callingwood and Wallis, | 


*Cooke and Whaley, 

- *Croyſton and Bay nes, 
Criſp and Nevil, 
Crofts and Worthy, 
Creſſet and Kettleby, 
Croſter and Wiſter, 
Croſſing and Honor, 
Crouch and Martin, 


Lord Craven and Knight, - 


Creagh and Wilſon, 
*Crompton and Sale, 
© Crane and Drake, 
Cray and Willis, 
Crooke and Watt, 
Cragrave and Perroſt. 
Crooke and Brooking, 
Crawle and Crawle, 


Comes Raleigh and TOS 


75 


3 
5 
2 
2 
2 
5 
8 
2 
3 
4 
3 
3 
9 
2 
5 
19 
3 
3 
3 
8 
5 
3 
6 
2 
$5 
5 
9 
7 
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THE NAME3 OF THE CASES. 


page caſe | 
143 13 


2 
14 


3 
= 
1 


5 
9 
*. 
3 
8 
2 
1 
T 


1 


Cuthbert and Peacock, 
Culpeper and Fairfax, 
| Culpeper and Aſton, 

| Curteſs and Smalridge, 


D. 

| *Darſton and The Earl of 
Oxfor d, 

Davy and Davy, 
| Darnel a»d Reyney, 
Dancer and Evett, 
Davey and Beadſham, 
| Danvers and The Earl of ? 
| Clarendon, 
Davis and Kemp, | 
| Day rell and Mo afwcrth, _ 
| *DaſhwooA and Blithway, 
Davey and Hooper, 
+Danby and Lawſon, 
*Dandy and Turner, 
Davies and Weld, ' 
*Davers and Folkes, 
*Dayrell and Champneſs, 
Davies and Gluceſter, 
Delabeere and Beddingfie Id, 
Dean and Ga vel, 
Deakins and Buckley, 
Deane and Izard, 
| Demainbray and Metcalf, 
Deguilder and Depeiſter, 
Douglas and Vincent, | 
*Lord Donegal and Warr, 
Dowſe and Derwall, 
*Downing and Cage, 
Delin Coltman, 
Dodſwell and Nott, 
TDoyley and Tollferry, 
Drury and Hook, 
Draper 2nd Dr. Crowther, 
*Drew and Merry, 
Drake and The Mayor of 1 


Exeter, 


ny 
— 2 
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| Draper and Jennings, 


Draddy and Deacon, 
Dunn and Allen, 
Durdant and Redman, 
Dubois and Hole, 
Dulwich College and Johnſton, 
Duncumb and Stint, - © 
Dunny and Filmore, 
Durſton and Sandys, 
Durbaine and Knight, 
Duffield and Smith, 
Durwell and Bennett, 


page caſe 
204 8 
223 1 
27S 2 
377 3 
10 9 
32 4 
47 3 
119 8 
174 3 
202 21 
216 
231 
we 
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3408 WARES OF THE CASES. 


2 of Dungannon — 
— 


Eaton College and Beauchamp 1 2 
Earl and Stocker, 50 5 
Eacles and England, 297 3 
Ebrand and Dancer, | 332 11 
Edmonds and Dennington, 59 4 
Edgworth and Davies, 137 12 
Edwards and Freeman, 249 10 
4Edwards and Faſhian, 292 9 
Edlin axd Battaley, 356 9 
Edmond and San.lys, N 
Edwin and The Eaſt-India 39. 6 
Compan pany's „ 
Edwin 2 Re 378 8 
your John Egerton . 
Derby, 1 137 25 
Elliot and Hancock, 2 i 
Ellis and Loyd, 289 3 
Elliot and Davenport, 296 1 
Elliot and Hele, . 345 16 
Ellice and Oſborne, 8 385 3 
Englefield and — | - 3 
— 3 7 | 
Eſtwick and Coninngſby, 370 2 
Eure and Eure, 8 116 13 
Everard and Warren, 21 33 
Ewre and White, 8 
Exton and Greaves, 317 2 
Eyton and Eyton, . 169 1 
Eyles and Carey, 198 2 
F. 
Farrer and Farrer, © 0x © 
Fairfax and Lord Derby, 2 8 
*Fane and Atloe, | 77 vs 
Fawlkner and Fawlkner, 119 6 
Fairbeard and Bowers, 143 15 
Farback and Murbury, 148 3 
Fairbeard and Baivers, 152 4 
Fane and Bence, 155 7 
*Ferrars and Cherry, . 
Ferrars and Ferrars, 62 3 
Feltham and Harlſton, 271 11 
Finch and Lord Winchelſea, . 5 
Finch and Earl. of Saliſbury, 47 4 
Fitton and Macclesfield, 2 11 
Fines and Cobb, 103 3 
Fiſher and Wigge, 291 Note (a) 
Finch and Newnham, RR 
Fleming and Waldgrave, 110 3 
Fl lercher and md Lady Sly, 


page caſe 


ory 


*Fletcher's Caſe, 
Fowke and Hunt, 
Fouke and Lewen, 
Foden and Howlett, 
Foſter and Ramſ; 


Forſter and Munt, 
Forſter and Denny, 
Fowle and Green, 
Fortrey and Fortrey, 
Foſter and Merchant, 
Ford and Fleming, 
Foſter and Foſter, 
Frank and Frank, 
Freeman and Thomas, 
Freeman and Goodham, 
Freeman axd Freeman, 
F riend and Bouchier * 


Burlington, 
*Frewin and Charleton, 


 *Furſaker and Robinſon, 


— and —— 


G. 1 
Gardner and Pullen, _ 2 
Gale and Lendo, | 
Gardiner and Shelton, 
Gayre and Gayre, 
Garbland and Mayot, 


borough, 


| Garfoot and Garfoot, 


Gerrard am Vaux, 
Gerrard and Gerrard, 
Gibſon and Whitacre, 
Gilpin and Smith, _ 
*Gifford and Gifford; 
Girling and Lee, 

Gilbert and Witty, 
Gibbons and Summers, 
Glover and Faulkner, 
Gladman and Henchman, 
Gorman and Saliſbury, 
Goddard and Keate, 
Gore and Knight, 
Goldſmith — Bruning, 
er e e and Ramſden, 
Goodright and Corniſn, 


Goodrick and Brown, 
Godfrey and Chadwell, 


*Fothergill and Fothergill : 


Franklin and The Earl of? 


Counteſs and Earl of Gainſ- 


Goodfellow and Burchett, 


» 
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THE NAMES OF THE CASES. 


page caſe | page caſe 
Godfrey and Turner, 13 2» | Hedges and Everard, 4 15 7 
»Gooding and Gooding, 342 3 | Heighter and Sturman, 21 12 
Gold and Rutland, 346 18 | Heſter and Weſton, 40 3 
+Goodwin and Archer, 350 4 | Herbert and Herbert, 66 3 
+Goddart and Garret, 371 2 | Henchman and Ayer, 72 [3 
Goſſe and Tracey, 406 3 Heathcote and Fleet, 76 6 
Green and Wood, 138 12 Henningham and Henning- | 
Grimſton and Lord Bruce, 108 4 ham, ; [ oe WH 
*Grubar and Gairand, 146 9 | *Hedges and Everard, 131 12 
*Grice and Gooding, 151 4 Heron and Merick, 143 11 
Greenhill and Greenhill, 174 4 | Heyward and Lomax, 147 1 
Groſvenor and Cartwright, 238 23 | Herbert and Forbale, 172 4 
— 43 2 | Herne and Herne, A 
Griffith and Rogers, 245 8 Hedger and Rowe, e 
Graham and Stamper, 308 2 | Hen and Coniſby, >» 
_ Greaves and Mattiſon, 337 2 | Sir Edward Heath and Henley, 303 2 
Grant and Hedding, 366 4 Hedworth and Primate, 325 6 
Guilmore and Battiſon, 117 4 | *Helier and Jones, 337 3 
| - *Hennell and Kelland, 977 2 
| | „ ä Hide and Petit, 49 3 
Hamden and Brewer, | 1 17 | Hinks and Nethorp, | 77 11 
„Hall asd Butler, c 20 7 | *Hillyard and Stapleton, 86 3 
Hatton and Gray, | 21 10:j Higford and Higford, WB 
Hallifax and Higgins, 28 4 Hill and Wiggett, . 232 8 
Harcourt and Lady Anderſon, 29 5 | Hide and Parrot, 361 10 
Hall and Bodily, | 35 5 *Holtham andRyland, 35 
Hampton and Spencer, 35 5 Hollis and Whiteing, 3 -Þ 
*Haſtings and Draper, 99. 23 and Edwards & al' 1 
+ Harvey and Harvey, 58 7 Holmes and Buckly, 8 
Haymer and Haymer, 63 3 | Holford and Burnell, 36 2 
Hanne and Stephens, 72 4 | Holland and Colli ford, 54 3 
Haycock and Haycock, 72 5 | Howard and Hooker, : 59 * 
Hays and Hays, 78 4 | How and The Tenants of Muſ-7 
Hall and Potter, . ES T [ F9 3 
Duke of Hamilton and Lord o 6 | Holt and Holt, 2\ bs .- $ 
Mohun, | 9 Holſtcomb and Rivers, 1 
Hardham and Roberts, 122 6 | Hooley and Booth, ws 5 
Harvey and Montague, 146 6 | Howell and Waldron, 136 2 
Hall and Hall, 152 5 | Lord Hollis and Lay Car, 139 3 
Hancock and Hancock, 153 $8 | Holmes and Plunkett, © 188 12 
Hampſon and Lady Sydenham, 282 5 Hoby and Hoby, 220 3 
Hamilton and The Earl of 2 2. * Holcroft and Smith, 224 6 
Macclesfield, 7 Y 9 | *Hodgſon and Thornton, 223 5 
T Harriſon and Forth, 331 6 | Holt aud Mill, | 229 10 
| Harvey and Mountague, 33t -1 | Hodgſon and Hodgſon, 26-8 
4 Hall and Atkinſon, 5 333 4 Horroll and Waldron, 223 * 
Haiſtvvell and Grainger, 331 7 | Hodges and Waddington, 236 6 
+ Har. ing and Ferrers, 357 16 | Hooper and Eyles, | 262 5 
VEE, * Hay le and Burrodale, 361 8 | Hoſkins and Savoy, 265 4 
_ Harriſon ard Lord North, 365 1 | Howell and Price, | 70 7 
ws Harman and Vanhatron, 371 3 Hobart and The Counteſs of} 
Hampton and Spencer, 380 5 | Suffolk, a IS. F 
Hains and Hains, 402 3 | Holloway and Collins, 300 1 
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THE NAMES OF THE CASES. 


page C 
Hunt and Matthews, 59 
The Earl and Counteſs of? 63 
Huntington, 
Hudſon & al' and Fletcher, 29 
Humphreys and Hales, 117 
Hungerford and Earl, 148 
Huberſton and Huberſton, 207 
Huckſtep and Mathews, 213 
Hutton and Simpſon, 7 
*Hunt and Berkley, 243 
Hunſden and Cheney, 355 
vley, 210 
+Hyde and Hyde, 409 
8 

Jackſon and Rawlins, | 3 
®Jacobſon and Peer Williams, 54 
*James and James : 123 
Jay and Braine, | 135 
Jackſon and F arrand, 268 
Jervis and Bruton, 37 
Jennings and Moore, 122 
Jenks and Holford, 151 
Jefferys and Small, 290 
Jenkins and Powel, 301 
Jennings and Ward, 312 
Jennings and Sellech, 381 
Jones and Lenthall, 36 
*Jones and Powell, 24 
* Jones and Weſtcomb, 245 
Jolliff and Crew, 286 
Jolley and Wills, 361 
Jones and The Lord Say andy _. 
Jones and Langhton, 392 

Jones and Nabbs, 404 
Izraell and Narbourne, | 


K. 


k 

Earl & a | 
Kenge and Delaval, Ws 
| ey and Bradſhawe, 
Keat and Allen, 
Kettle and Townſend, 
ly and Berry, ; 
Keyling's Caſe, 
Cettleby and Atwood, 
ew and Roule, | 
illigrew and Killigrew, 
Lingdome and Bridges, 


. 


68 


| 29 
123 
167 
239 


273 
292 
3 
70 


* 


aſe BR page caſe 
s | King and Withers, 223 4 
1 | The Earl of Kildare and Sir 2, 
Morrice Euſtace, 5 3 
+ | King and Melling, 1818 14 
2 | King and Rumball, 132 20 
4 | * The King and Sneller & al', 418 = 
2 | Kilmurry and Geery, 341 4 
$ | fK night and Bamfield, 12 6 
7 | Knight and Calthorp, $$ 4 
11 Knight and Atkyns, 274 6 
6 | Knowles and Spence, 8 
1 HT, © 
4 | Lamas and Bayly, 22 14 
16 | Lawrence and Braſier, TS 
3 | Lance and Norman, WW '» 
Langley and Baldwin, 188 29 
Lamb and Archer, 192 8 
Io | Lawrence and Berney, 166 1 
7 | Lawrence and Lawrence, oe 
111 Lake and Gibſon, 290 * 
4 | tLaundy and Williams, 299 3 
$ | Lane and Williams, "2 
13 | Lamb and Parker, 410 9 
7 | Leonard and Com. Suſſex, 12 38 
4 | Leak and Morrice, 23 20 
6 Levil and Darrey. | 8 9 
2 *Lewhkner and Freeman, 149 5 
x ; *Lewen and Lewen, 8 
10 Leonard and The Earl of 3 6 
2 | Lee and Hale, Ig * 
2 and Bowler 5 6 2 
10 Lecone and Shiers, 260 =x 
2 | ®Leving and Lady Caverley, 281 6 
6 | TLegat and Shewell, 3996 7 
Lee and Henley, 170 1 
+ | Lee and Lee, 398 7 
2 | Lea and Libb, 40 6 
3 | Lemaine and Stanley, 0 2 
6 | *Lightbone and Weedon, 8 8 
| Liſter and Liſter, 6 9 
1— | „ 
; | Tingen and Souray, | 73 © 8 
* | Sir Thomas Littleton's Caſe, - 211 20 
$ | Littlebury and Buckley, 245 
6 Earl of Lincoln and Rolls, 411 
5 | Lowther and Curril, 21 
$ | Loyd and Gunter, 41 
x | Longdale and Longdale, 109 
Long and Short, 114 
5 | Lomax and Hyde, 126 
7 | *Loeffes and Lewen, 156 
x | Loddington and Kime, 132 
12 | | | Love, 
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3 FE NAMES OF THE CASES. 


page caſe 


Love and Windham, 191 4 Moyſe and Gulet, 293 
*Loyd and Carew, 260 2 Mountague and Tidcomb, 308 
City of London and Garway, 272 5 Moor and Benne, 331 
- +Lockey and Lockey, 304 10 Moore and Hart, 22 1 
Lucas and Holder. 41 3 | Morley and Morley, 397 
Lupton and Tempeſt, 64 3 | Mountague and Jefferies, 410 
Luxford and Cheek, 179 6 Muſgrave and Daſhwood, 25 
Luke and Alderne, 300 4 Murray and Wiſe, — "7 
| 5 N Muſgrave and Parry, 202 
| y ; *Murrel and Cox, 247 
3 Marſhfield and Weſton, 11 274 | Mummaand Mumma, 382 
. Sir George Maxwell and Lady 3. e ee 1 
* Mountacute, 9 4+ | N. | 
8 Mallet and Halfpenny, 20 6 | Nanney and Martin, 63 
v ®Maure and Harriſon, 93 5 | Naſh and Earl of Derby, - I 2 
3 Man and Ballet, 92 +4 | *Napper and Allington, 166 
IH +Marks and Marks, 106 6 | Naſh and Preſton, | 217 
A Mayor and Aldermen of Lon- 3 ,, 2 +tNandick and Wilkes, 323 
9 don and Slaughter, 37 13 Needler and Deeble, 12 
Who! Manning and Weſton, 143 32 | Needham and Vernon, 111 
1 Mathews and Newby, 156 . x Earl of Newbourgh and Wren, 134 
*” Martin and Long 193 9 | *Neave and Alderton, MS 8 
— _ *Manfield and Dugard, 1998 +4 , Newman and Johnſon, 197 
Wo: Martin and Clerk, 201 15 | Newcomen and Barktham, 214 1 
We 6 Markant and Twiſden, 211 22 Needham and Smith, 224 
3 Maw and Harding, 249 4] evil and Johnſon, 2327 
3 Sir Humphry Mackworth's 3 _ | Newton and Rowſe, 308 
Caſe, | [ 3 TT |} Newcomb and Bonham, nn - 1 
Manning and Burges, 286 3 | *Newt and Chamberlain 366 
Manlove and Ball, 313 25 | Nevil and Saunders, 382 
Marſh and Lee, 322 2 | Nelſon and Oldfield, 406 
*Meliorucchi and the Royal Y Niccol and Wiſeman, _ 42 
Exchange Aſſurance Com- - 8 3 Nicholls and Nicholls, 160 
pany, | _ | Nicholls and Hooper, 202 
8 Wymondſal, 24 1 Nicholſon and Sherman, 237 1 
Medith and Wynn, 70 15 Norton and Maſcall, „ 
Meſgrett and Meſgrett, 111 7 | Norton and Sprig, 60 
Meredeth and Jones, 221 4 Norden and Norden, 138 
Meggot and Mills, 52 Note | Nott and Smithies, 152 
Minſhull and Lord Mohun, 3 +4 | Duke of Norfolk Caſe, 192 
Mitchell and Edes, 45 6 | Norden and Levett, 240 
Micoe and Powell, 64 4] Sir Francis North and Way, 235 
Mildmay and Mildmay, 67 +4 | North and Crompton, 2 
_ Milliſh and Williams, 81 5 | Noys and Mordaunt, 242273 
Miller and Warren, 297 5 Duke of Norfolk and Brown, 381 
More and Mahow, 38 8 Noſworthy and Baſſett, 43 
Moor and Welſh Copper 7 =” V x 
=D Company's | 39 ; + | | 0. | 
Moyſes and Little, | 53 4 | *Offley and Offley, 66 
Moor and Blagrave, 73 10 | Oglander and Baſton, 69 
Morſe and Buckworth, 176 7 | Oldham and Litchford, 231 
Monnins and Monnins, 77 10 | Oldfield and Oldfield, 266 
Moor and Parker, 182 , 22 _*Onlk 


a. T7433 4 2 


- 


OF THR SEVERAL 


> a 


8, 


WITH THEIR 


| 

; 

CAP. I. Page 4. ABATEMENT and Revivos. 

3 

: (A 11 3 

"2 Roto Dent and agaitift whota, 

1 2 Tn what Banner may a'Suit be revived. 

0 

. CAP. II. Page 5. Account. 

2 I | 
- (A) Who are 131 at Account, againſt whom it lies, and in what 
5 (B) Matters to be brought into the Account, what ſhall be allowed or diſ- 
81 counted, wen an Accountant may charge or diſcharge himſelf, and how 
43 the Particulars are to be aſcertained. 


(C) What ſhall be a, good Bar to a Demand of an Account, and where an 
Account once ftated {hall be conclafive, vide Title Gudrdian, p. 260, 5 


Baule, p. 235, aud Truff an Trufteer, p. 379. 
0 AP. III. Page 13. Arrfpavrrs. 
8 Where an Affidavit is neceſſary, & econ. 


(B) Where an Affidavit may be ſaid to de full and ſufficient, and what ſhall 
* : 


CA P. 


5 - 


[B) How far a Court of Equity wil aſſiſt, and give a Remedy for reeovering 


(A) n and Covenants which ought to be performed in Specie, & 


(C) Voluntary Agreements, in what Caſes to be performed. 


(G) Where there may be Relief when the Agreement is not neh perforined.. 


CAP. VII. Page 34- ANSWERS, Pas, * Deunnzas 
(A) What ſhall be a full and ſufficient Anſwer. 5 


(E 


(4) What Things or Intereſt may be affigned i in Equity. 


A TABLE OF THE SEVERAL TITLES, 


"CAP. IV. Page 16. AGREEMENTS, ARTICLES, and 
Covzxaxrs. | 


econt. 
(B) Farol Agreements, or ſuch as are within the Statutes of Frauds and 
Perjuries, & econt*. 


D) Agre*1-nts, by whom to be performed. 
E) Concerning the Manner and@Time of performing Agreements. 
F) Where the Perſon or Eftate will be made liable to a Covenant or Agree- 


ment. 


CAP. V. Page 29. AMENDMENT. 
(A) In what Caſes to be allowed. 
E AP. VI. Page 31. Anwurry and RunT-cnanor. 


(A) What ſhall be conſtrued 1 Annuity or ——— and whoſe Per- 
ſons and Eſtates made liable. 


an Annuity or Rent-charge when there 1s none at Law, and here of 251 
r N * THER. e | 


(B) Where the Party may conclude, charge or iſeharge himſelf by his 


Anſwer, 
C) What ſhall be a good Plea, and well pleaded. 
D) What ſhall be a good Cauſe of Demurrer. 
E Anſwering, Pleading, and Demurring to the lame Bil. 
J Concerning the Replication. 


CAP. VIII. Page 44. | A8$IGNMENT and Paayire. 


B) The Privity of Contract or Eſtate being deſtroyed, what Remedy 
Grantees or 2 * have againſt each other in Equity. 1 


CAP. IX. Page Fa | AwarD and ARBITRAMENT. 


A) Concerning the Submiſſion. 
B) The Parties to the Submiſſien. 


(C) The Arbitrators or Umpire, and herein of the Commencement and Re- 
vocation of their Authority. 
(D) The 


8 WITH THEIR DIVISIONS. 


(D) The Award, for what Cauſes ſet aſide. | 
(E) Concerning Submiſſions and Awards made purſuant to a Rule of Court, 


CAP. b © Page 52. Banxkurr. 


Concerning the Commiifion and Commiſſioners, 1 


D) Who are r to come in as Credivors. 


CAP, XI. Page 57. | Baron 4 Fen. 


A) What Things are veſted in the Huſband by the Marriage. 
| (B) What AQs of the Wife, before Marriage, ſhall the Huſband avoid, as 
; done in ion of the Rights of Marriage. 
C) How far the Huſband ſhall be — by the Wife Acts before Marriage. 
; 5 How far by her Acts during Coverture. 
(E) How far a «Fond Covert ſhall. be bound by the Ads in which ſhe has 
_* "Joined with her Huſband, 
F) What Contracts between Huſband a Wife are diſſolved by the Marriage. 
| 2 In what Caſes the Huſband muſt make a ſuitable Proviſion on his Wite, 
when he fues for her Fortune.” 
. 80 Suits and Proceedings by and againſt Huſband and Wife, how to be. 
Concerning the Wife's Pin-money and Paraphernalia. 
Concerning Alimony and ſeparate Maintenance, 
9 Whar wo furvivee to either of them by the Diflolution of the Marriage. 


CAP. XII. Page 71, BILL. 


(A) By whom it may be brought. | 
B) Who are to be Parties to it. | 
(C) Matters proper for a Bill in Equity. . 
(D) Bills of Dif „and herein of what Things there ſhall be a Diſcovery. 
E) Bills quia timet, in what Caſes proper. 
F) Bills of Peace to prevent Multiplicity of Suits, 
G) Croſs Bills. | 
H) Supplemental Bills. 
Bills of Interpleader. 
(K) Certiorari Bills. 
L) Bills of Review and Reverſal. 
(M) Bills Original after a Decree. 
(N) Bil taken pro confeſſ 


CAP. XIII. Page 84. Bowps and OzLicaTIOns. 


A) Concerning Bonds voluntarily entered into. 
59 When the 3 of entring into a Bond fails, in what Caſes there 
ſhall be Relief in Equity. 


0 ) What 


A TABLE. OF THE SEVERAL TITLES, 


(C) What hall be ſaid an illegal Confideration, and herein of. Bonds © Re- 
| Ggnatiori, Criminal Converſation, W . ol the Be- 
nefit of the Law. 


mn Bond and! San in What ated in Equity. 

I) In what Caſes a Need IN or the Want of it wil bi lanes 
in Equity. 

(K) Concerning Co-obligors and Sureties. 


0 AP. NV. W 94. CHARITY. 


be a good charitable Uſe. | 
What be a ſuperſtitious Uſe, e N hd the King b ta 
| titled. 
(c) Where a Defect with hs the Teh or Gant appointed, or the 
| Perſons to- take, ſhall vour of a Charity. | 
| (D) What ſhall be Sri to be ted to a Charity, and whoſe Lands and 
E) Wha Fall bs « Mike f a Ch by alte an 
t a ent of a „ As by terin at 
6 0 the Donor's Intentions, play the Keul as the Price Price of Thi 
| increaſe, &c. 
(F) Concerning Commiſſioners of charitable Uſes. 


81 What ſha 


CAP. XV. Page 101. Concatorans for ExanininG 
of W1tNessEs. 


(A) In what Caſes a Commilca will be granted. 
(B) Concerning the Commiſſioners, and the Execution and Return of the 


Commiſſion. 


CAP. XVI. Page 10g. Common. 
(A) In what Matters relating to a:Commion will a Court of Equity interpoſ 


and exert-a Power. 


| CAP, XVII Page 105. Conprrioxs and LIMITATIONS. 


(3) ) Who a are to take Advantage «fa Condition, or wil be prejudiced by it. 
B) In what Caſes the Breach of a Condition, or the N One L e of a 


Condition precedent or ſubſequent, will be relieved W the Matter 
3 in Compenſation. 

( C ) In what Caſes a' Gift or Deviſe upon Condition not to marry without 
Conſent, ſhall be good and binding, or void, being only in Terrorem. 


CAP. 


THE NAMES Oy THE CASES. 


1 page caſe pF 
*®Qnſlow and South, 295 6 | Pit and Hunt, 
Onyons and Tryers, | 407 | I | Pile and Pile, 5 
and Gardiner, 82 - 2 | Piggot and Penrice, 209 13 
Orme and Smith, _—_ F% 2 | Pit and Peiham, 265 3 
Orde and Heming, 314 2 FHlymouth and Bladon, + 
Orby and Lady Mohun, 343 5 | Platt and Sprigg, 286 6 
| — nd Chapman, 12 5 | Pollard and Downes, 3 
Otway and Hutton, 123 31 Potts and Potts, 83 
Owen "and Curſon, 3 | 6 | Powell and Arderne, 39 2 
Oxenden'and Oxenden, 67 6 [Powell and Bell, bo 7 
: —— and Brockett, 355 5 Powell and Morgan, 1 
— and Fincham, 3 9 | Popham and Bampfield, | 108 2 
| 7 Pott and Lee, "BS" 4 
. Counteſs of Portland „ 
Wai 155 x 3 Prodgers, ö 
| er and Palmer, 17 2 | Powel and Powe), e 
4 and Wells, 25 #7 Powell and Morgan, 269 17 
| and Bowden, - 14 7 | Lady Poin's Caſe, ols 1 
| Page and Neal, 46 6 Pocock and Lee, 417 11 
5 Packer and D _—_ 54 6 and Onflow, = 
Paget and Re 6x 2 | Pollard and Green, 343 2 
*Parker and Blackbourn, 73 T7 | Pollen and Huſband, 4712 12 
Parſons and Briddock, 93 4 | The Prot ector and Lord 3 | | 
5 Pawlet and Ingres, 103 1] Lumly, m 
; Dean and Chapter of Saint "Ca. Price and Keyte, % 2 
* Paul's and Lewis Ruggle, 5 9: $3] Pritman and — | 298  4-.: 
Patker and Turner, 119 7 | Prideaux and Gibbon, 194 2 
Parrot and Treby, I25 4 Proud and Combes, 3 
Pamplin and Green, 136 3 | Prodgers and Phrazier, 296 1 
Parſſow and Weedon, 149 7 Proctor and Cowper, „ 3 
Parker and Thacker, 180 12 | Pritchard and Langher, 332 2 
* and Bois, 185 30 Purefoy and Puretofs 228 1: 
get and. Voſius, 195 ' 6 | Purefoy and Rogers, 189 13 
Packman and Cole, 1 Pye and Georges, 284 1 
Palmer and Danby, 219 6 
- Pawlet and Pawlet, 1 „ Ys | 
Papworth and Moore, 299 2 *Witine and Yard, TY 74 19 
Palmer and Young, 380 2 3 
Peters & al and Soame & al', 44 31 3 „ 
Pells and Brown, 187 4 | Ranelaugh and Hayes, mT 6 
and Perry, 203 4 | Randall and Head. 35 2 
: Pendleton and Grant, 230 2 | Rateliff and Groves, OD 
Petty and Styward, 290 I | *Rafter and Stock, 123 12 
Peter and Ruſſell, 321 5 Rawe and Pole, 169 3 
Peacock and — : 362 T4 | Lady Radnor and Vande- : a 
Phillips verſus Duke of Bucks, 18 40 bend, or Rotherham, 3 
+Phipps and Shelden, 64 Mute Randi and Boakeß, 272 4 
Anne Pheſant's Caſe, 156 tr Lord Ranelaugh and Cham- 2% 28 
Phiney and Fhiney, 249 9 pant, 7 
Philips and Phillips, © 292 "61 "Ramſden and Langley,” ' „ 
*Phillips and'The ne, IRw and Pole, FR: FX uy 
| St. Clement Dane; 3 ! | Reifon and Sacheverell, 52 3 
t. Pit and The Weed of 5 and Cary hd” 
the Duke of: 1 Rbe verfus-Lady Portington, - * 6 
| 1 — 
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THE. NAMES OF THE CASES. 


page 
Rex verſus Warden of the } 120 
Fleet, 
Reeve and Reeve, 221 
Renneſey and Parrot, 301 
„Rex and Sneller & al', 415 
Richardſon and 8 ydenham, 47 
Richardſon and Goodwin, 55. 
| 370 
Rich and Jacquis, 80 
Rich and Sydenham, 83 
Richardſon and Lowther, 101 
Earl Rivers and Earl Derby, 268 
*Ridler and Ridler, 279 
Riddle and Emmerſon, 381 
Robinſon and Biſs, 48 
Rowney's Caſe, ; 69 
Rothwell and Widdrington, - 104 
*RJols and Roſs, 124 
®Rocklcy and Keyley, 126 
Roper and Roper, 166 
Roſwell and Emery, 174 
Roſs and Roſs, 25 
Robinſon and Duſgale, 201 
Rooke and Rooke, 210 
 _ Robinſon and Bell, 237 
| Rous and Noble, . 238 
*;cobinſon and Wharton, 285 
Rutland and Molineux, 63 
Rundle and Rundle, 119 
Rutter and Baldwin, 226 
8. 
| Biſhop of Sarum and Noſ ? 
worthy, | 147 
Sanderſon and Crouch, 60 
Lord Saliſbury's Caſe, Tog 
Sanſon ànd Ramſey, 169 
Sayer and Sayer, 200 
Sawley and Gower, 275 
Saunders and Browne, 292 
Sayle and Freeland, 345 
Saunders and Nevil, 392 
Scolefield and Whitehead, 26 
_ *Scatchmer an. Foulkard, 125 
Scatterwood and Edge, 189 
Scot and Houghton, IEEE. © 
+Scolding and Green, 298 
Scudmore and White, 304 
Sewell and Maſſon, : 28 
Seabourne and Blakſtone, - 6x 
Secling and Crawly, 67 
f * Selyard and Harris, wn tg 74 
Searle and Hale, 332 
Seybourn and Clifton, 354 
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page caſe 
| Shelberry and Briggs, x- 4 
Sherman and Sherman, 12 10 
123 2 
Sharp and Gammon, 72 7 
Sherburn and Clerk, 76 9 
Sheffield and Lord Caſtleton, 93 6 
Short and Long, or * ns 
and Short, 3 
| Shepperd and Kent, 14232 6 
Shaw and Weigh, 184 28 
The Earl and Counteſs @} v6 
Shaftſbury, | 
Lady Shore and Billingſly, 243 * 
Sheldon and Weldman, 304 3 
Shaw and Lady Standiſh, 333 2 
Sherman and Sherman, 375 2 
Tshales and Shales, 382 4 
Shires and Glaſcock, 403 1 
Silway and Compton, x04 8 
Skapholme and Hart, _ Rev 
Slingſby and Hale, 164 3 
*Smaily and Smally, * 6 3 
Small * Brackley, 28 7 
Smithby and Hinton, 73 11 
Smither and Lewis, 1 
Smallpiece and Anguiſh, 238 19 
Smith and Tracy, 249 
Smith and Smith, 267 3 
268 14 
smith and Avery, 269 9 
Smith and Pemberton, 287 2 
Smith and Aſhton, 345 14 
Smith and Clever, 362 13 
Smith and Oxenden, 369 1 
Snow and Cutler, 188 10 
Snell and Dee, 295 5 
Soutk-Sea Company and | 
Bumſted, 77 16 
Somerſet and Fotherby, _ = 
South and Allen, 383 2 
Spencer and Wray, 1 
Spearing and Lynn, 30 6 
Sparkes and Smith, 47 6 
Spalding and Spalding, 188 9 
Speake and Speake, 221 
*Spence and Allen, 232 
Speering and Degrave, 1 | 
| Lord Stowel and Cole, p 
Strilley and Wilſon, ll 
Dr. Steward and The Eaſt- 75 
India Co } 2 
. Stapleton an n 716 
Stafford and Mayor of London, ho 
| Stephenſon and Houlditch, 31 
Styant 


| Styant and Stuker, , 

Stephens and Dr. Berry, 

Stapleton and Sherrard, 

Sir Litton Strode and Lady 
Ruffel, 

Stephens and Guale, 

Stephenſon and Wilſon, 

Staplehill and Bully, . 

St. John and Turner, 

Stringer and Phillips, 

Stapleton and Cheele, 

Steward and Bridger, 

St. John and Holford, | 

*Stainforth and Stainforth, 

Strelly and Winſon, 

Surrey and Smalley, _. 

Sweetapple and Bindon, 


mY and Gibſon, 
Symſon and Turner, 
— and I, 


Tf 
Taylor and Debar, 
Tate and rs ſtin 4 
Tale and R 5 
Taylor and — eeler, 
*Taylor and Hill, 
ba or Fon IS, or 


= and Gant, 

lor and Sayer, 

r and Grover, 
Taylor and Leigh, 
Terwit and Gretham, 
Thorndike and Allington, 
Thomas and Porter, 
*Thomas and Terrey, 
Throp and Thomſon, 
Thompſon and Towne, 
*Thomas and Keymis, 
Thompſon and Leach, 
Thomas and Gyles, 
Thorne and Brend & al, 
Therman and Abell, 
Thwaytes and Dye, 
Thomas and Thomas, 
Thyn and Thyn, | 
Tirrel and Page, 

Tiffin and Tiffin, 
ey and Bridger, 
tTipping and Piggot, 
Took and Took, 
"ook and Haſtings, 
+ oulfon and Grant, 


104 


136 


161 


Jae 


222 
236 


258 
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page caſe 
Took and Fitz-John, : 238 18 
*Tenkins and Ennis, 334 6 
Tovey and Young, 378 7 
Treakle and Cooke, 47 3 
Traiton and Traiton, 838 2 
| Tredway and Fotherby, I20 16 
Trott and Vernon, -- >: 08-- -& 
"Tafford and Berrige, 201 14 
8 and Aſhton, . 
*Trowell and Sir Stephen | FEY 
Evans, \ 8 A 375 3 
+Trevor and Trevor, 2367-5: 
Sir Edward Turner's Caſe, 48-2 
Tuder and Semyne, ': BE © 
Turton and Benſon, ' 88 2 
Turner and Gwine, 139 6 
Turner and Jennings, 152 6 
Twiſden and Wiſe, 68 1 
Tyle and Tyle, 106 3 
8 V. 3 
OY and ——, 14 9 
: V. 
3 — and Deſbrougb, 42 
ane and Wordall, 63 4 
Vanbrough and Cock, TIF. 2 
vachell and Leman, 361 7 
Vane and Lord Bernard, 399 3 
Vernon and Jones, 410 18 
Villars and Beaumont, 03 3 
| W. 5 
Wagftaf and Bedford, 4 
Wardour and Berisford, 1 5 
Wankford and Fotherby, or 1 
Wanchford and 3 „ 
Walker and Norton, 94 
*Watkins and Hatchet, "200.2 
Warmeſtrey and Tanfield, 46 10 
*Walter and Sanders, 6 
Ward and Meath, 8 65 4 
Waller and Dalt, 988 
Watſon and Hinworth Hoſ- 3 
pital, | 5 * 
Wallis and Crimes, . 
Fall 'of Warrington and = 
Langham, | * 
*Counteſs of Warwick and Fu 
Edwards, 8 
+Walſam and Skinner, 134 4 
Wareham and Browne, 202 17 
akelin and Walthal, 41 12 
Wan (or Ward) and Lake, 41 12 


Ward 


TYP. HANES OP TI'HE CASES. 


Ward nd Lan i 
ard e, g "Ws 1 61 4 io 1 
Wal and Walſh, 17 7 „ } _.- 
Wakel n and Warner, Wilſon and Fielding, 1343 10 
| Watets and Ebrall, 3 | Wilkinſon and Merryland, 278 19 
Wale, and Buckley, 3 1 Wild Caſe, 82 
Warr and Warr, 1 i Williams and Willams, 207 
Wainwright and Bengdlows, 221 19 | Winne and Loyd, 248 
Walker and Penrice, 388 1 | Willis and Fineux * 
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& FABLE 


mo 


n 


rennen esse 


(A) What Rights, ARions, or - Demands, are deemed out of the Statute of 


() Length of Time, how far regarded © in Equity. 


() How — for eac other to others. 


(A) Of the Nature and different Kinds of We and herein of the 


WITH. THEIR DIVISIONS. 
CAP, — Page: 290. Jon TENANTS: and 72 


NANTS. in ON. 


A) What ſhall be a Jointenancy, and not a Tenancy i in Common. 
(B). What ſhall amopnt to Severance-of* the Jointenaney. 9 


CAP. IXXXVIII. Page 294. Legaciss. 


(A) Of veſted or lapſed abe to be paid at a future Time or certain 
A „ which the 1 11 never arrived. i 3 
B) Of a lapſed Legacy, by the dying in the time of the Teſta- 
8 tor, | hos Meer Caſes it hall be grod and veſt in another Perſon to 
— our ei Legacies, ad here of Abui — 
and A n 

89 5 Of the Time of Payment of © Lepuey F 
(E) To whom to be paid: 
F) Where Legatees ſhall have Intereſt and Maintenance. 


Of Deviſcs of We n enkbe what Deſcription oed: 

aud where it ſhall be in Satisfaction, vide Title Deviſe. ys | 

given upon Condition, vide Title Conditions and Lingtations ; vide 
Fae Remainder for Legacies limited over. 1 


CAP. XXXIX. Page 303. Liurrariox of SUITS and 
Demands. 


Limitations in Equity, and where ſuch Rights, Actions, or Demands, | 
though once barred, may be revived or ſet up AgAin. 


CAP. XL. Page 30. Masrzu and: SERVANT, 
(A) What Remedy they have againſt, each other. 


CAP. XLI. Page: 310. Merraseks. 


Power of Equity in. ſupplying Defects in Farour of the Martgagee, and. 
in — that a Mortgage which otherwiſe would be an ab — Con- 
nce. 
(B) Ot the Equity of Redemption, at what Time. 
(C) Of the — to.redeem, . 
D) Of Forecloſure, and here of eins the Foreclalare, , Panties forecloſed, ; 
and Tender and Refuſal of the M lortgage-money. 


(E) 


A TABLE Of THE SEVERAL "TITLES, 


(E) Where there are · ſereral Mort gagees of the ſame Eſtate, what Remedy 
they have againſt the Mortgagor, and __ each other, | 

(F) Where a Mortgagee wy: 3 himſe by buying i in Precedent Incum- 
brances. | 

(G) Where a Perſon who cowes. to redeem wult do Equity to che : Mortgage 
before he will be admitted. 


YELE 


CAP. XII 8 330. enen 


(A) ot aan tive 3 and where Notice to one ſhall affedt another. 

(B) How far a Man is affected who acts ian expreſs Notice, ws n 
what he is obliged to take Notice of at his Peril r 5 

(C) Purchaſers without Notice i in | what n W 


0 AP. XLII. Page 33 5.  PoaTIns. © 


(A) Portions nd Proviſions for youn Children made good in Equity; 
(B) At what Time Portions ſhall det or N 14570, 
fold for that — | 


CAP. XLIV. Page 340. Powzs. 


«3 When wel — * determined. - 
(B) Of the right Execution of a wy ard where a Defe therein will b be 


1 
CAP. XIV. . 349 · Wen 


| (A) What Perſons are intitled to Privilege. | 
.(B) Of = by, or- againſt a privileged Perſon, | 


CAP. XLVI. Page. 3 50. Process. ” 


(A) Of iſſuing, b and returning a Proceſs bs. and againl whom, at 
what Time; and here of Contempt. a 
4D) Of Sequeſtrations. | 


” AP. XLVIL Page 4 53. Puncizase and Pononaans, 


(A) Who is deemed a Purchaſer in Equity. . 

4B) Purchaſers, in what Caſes fav-ured in Ec quity. | 
C) Where a Purchaſcr. who purchaſes from one who has ay «Power to a, 
muſt ſee that the Pu cchaſe· money i is rightly applied. 


Of Purchaſers without Notice, and of preſumptive Notice vide Title 
N. tice. 85 1 . 


YT 


\ METH THEIR” DIVISIONS. 


CAP. XLVII. - Page 359. RemMamnbes. 
en we what TR Remainder ao e _ 5 


CAP. XIIX. Page 364. Rur. 


(A) In what Caſes there may be Remedy for Rent i in Equity, when none CY | 
Law. 
(B) In what Caſes the Leſſee may be relieved 1 the a of Rent i in 


9 
CAP. L. P . 1 


(A) Tithes of what Things, and by'whom tobe aid. 
(B) Of a Modus. 


CAP. LI. Page 369. Traps and MERCHANDIZE. 


(A) Of and Factors. 

(B) Of Partners in Trade. 
(Cy Of Policies of Inſurance and Bottomry Bouds. 
(D) Of Part-owners, Maſters and Frei * of Ships. 


(E) Of Cuſtoms amongſt Merchants re ating to Accounts and Notes given 
by them for Money. 


CAP. LIL Page 377. TIL. 


(A) In what Caſes a new Trial may be granted, or the 7. enue changed by 2 
Court of Equity. | 


SA. Ll Page 379. Tausr and Tausrzzs. 


(A) Where a Truſt ſhall be ſaid to be raiſed. 5 

(B) Of reſulting Truſts, and Truſts by Implication” 

(C) What ſhall be a Truſt and not an Uſe executed by the Statute. | 

(D) What Acts of the Truſtees ſhall defeat the Truſt, or be a Breach of 

E 2 he Truſt 

(E) What Act of the Truſtees jointly with Ceftuz W 1 
Truft only, ſhall defeat the Truſt Th raph. *.. my 

(F) When a Truſt is to be executed, what Eſtate is to be conveyed, and to 
hom. | 

(G) Truſtees, how to account, and what Allowances to have. 

(H) How far Truſtees are anſwerable for each other. 


a; 


"CAP. UV. thr 200. - Warts. 
(A) Waſte, in what Caſes reſtrained in Equity. 
CAP. 


A TABLE OT THE :SEVERAL TITLES, Ac. 
CAP. LV. Page 40. Wi Ls and TsTAuRN rs. 


(A) What ſhall be eſtablibed in Equity as a good Will of 2 Real Eſtate, 
and of the Circumſtances requifite by the 32 H. IR 1. and the 
29 Car. 2. cap», 3. 

B) Of Teſtaments and Nuncupative Wills. 
(C) png h in obtaining a Will, where examinable. 

(D) Of COTE TER Tk Ge as 


E) Of Rerocations in Equity. 
CAP. LVI. Page 41 e. Wairs. 


A) Of Writs of Error, and Writs ManZatory, Wh 6 HG... 
0 S erte ga- | 


CAP 


TH THEIR DIVISIONS; 
CAF. XVII. Page: 113. Conraih ier and AviRacer. 
(8) Contribution and Average, in what Caſes 


* In what Proportion. 
CAP; NX. Page 118. Copytxor.. 


(A) Concerning the Power of Chancery over Copybold Eftates, the A of 

Lords and Tenants, and in what Caſes it has been exerted. 

(B) - In what Cafes defeQtive Surrender or the Want of it, will be ſupplied 
in Equity. | 8 


CAP. XX. Page 125. Cosrs. 
(4) Who fall pay Coſts, and in what Caſes. 


Car. XX. Page 125. Counrs and their Jonts- 
„ 


(A) Concerning the JuziſdiQion of the codianry. and limited Court in Chan- 
cery proceeding according to Law. 
(B) Concerning the. Juriſdiction of the extraordinary and unlimited Court in 
TS proceeding according to Equity. | 
C) Conceroing the] dien aß A amp in A Parts. oy 
D) Concerning the Juri in of the Court of Equity in the Exchequer, 
and how it interferes with Chancery. 
(E) How fat Chancery will exert a Juriſdidtion in Matters cogniſable in in- 
ferior Courts, as the Ecclefiaſtical Courts, Saas Courts, * 


CAP: XXII. Page 138. 83 and Dzprox. 


(A) Where there is a — by Deed or Will for Payment of Debts, 
(B) The Order and "hy in whieh Debts ſhall be paid, or what Precedence 
one Kind of Debt ſhall have over another in Equity. 
C) What ſhall be a good Payment, to whom, and at what Time: 
D) Where Debts of a different Nature are due, and a general Payment i is 
made, to which Dehts ſhall it be applied. | 
(E) What Conveyance « or — ſhall be frandulent as to Creditors. 


CAP. XXIII. Page 150. Cusrous of Londa and York. 


(A) What ſhall be deemed a Freeman of London's 8 and ſubjeer to the 
om. 


(B) What Difpoſition-made'by a Freeman of his Eftate ſtall be good or void, 
being in Fraud of the Cuſtom. 


(C) Perſons intitled to the Benefit of the Cuſtom and ſubjeQ to it. 
(D) Con- 


A TASEE OF THE SEVERAL TITLES, 


(D) concerning the Cuſtom; with reſpect ta the Children of a Freeman; and 
here of Advancement, bringing into r d ds and F ore 
feiture. 

(E) Concerning the Widow of a — and what ſhall de a Bar of her 
cuſtomary Share. 

(F) _ Concerning the Legatory or dead | Mpo's „ Share, what — go out of it, 
and how it ſhall be diſtributed. 

18). Concerning the Cuſtom of 7 ork. 1 . 


* 
a— # «© ae 
— . 2 * . * 


e je AP. XXIV. war . Denz. 
A) Concerning the Drawing up and N of Deere. N 
B) Who are bound by the 
C) Concerning Error in the Decree. Fn | 

8 CY the Performance and Execution of a Decree. 


CAP. XIV. Page 167. Deeps and other Wurrnes. 
(A) Who is obliged to produce them, to whom and upon what Terms, and 
how they are to be kept. 
- (B) = vin. Wt and cancelling Deeds and Writings, and the Conſequence 


(C) Deeds and Inſtruments entered into by Fraud, &. in what Caſes to be 


relieved againſt. 
(D) Defect i in a voluntary Deed, i in what Caſes aided i in Equity. 
FF CAP. XXVI. rage 172. Duvisns. 


(A) Of Deviſes, by whom, 25. to whom. 
(B) Of what Eſtate or Intereſt in the Deviſor, may he abel. 
(C) What Words paſs a Fee in a Will. | . 
(D) What Words paſs an Eſtate · tail and for Life. Sg 
(E) Of executory Deviſes of Lands of Inheritance, and have of contingent 
Remainders and croſs Remainders, as far as they relate to this Place. 
(F) Of executory Deviſes of Leaſes for Years and here of the Limitation of the 
Truſt of a Verm, as far as it relates to, and agrees with the Deviſe thereod. 
8) Of Terms for Vears, and uncertain Intereſts by Deviſe. 
(H) Of Deviſcs by Implication. = 1 
(1) Of Deviſes of Lands for Payment of Debts. - 
(K) Of Deviſcs of Things Perſonal, as Goods, Chattels, &e. by what De- 
I ſcription and to whom good. 
(IL) Where a Deviſe ſhall be in Satisfaction of a Thing due. 
(M) Of void Deviſes. 
1ſt, By deviſing what the Law already gives, or what the Policy of of the 
Law will not admit. 
2dly, By Dncertazacy'i in the Deſcription of the Thing deviſed. 
zdly, By Uncertainty in the Deſcription of the Perſon to take. 
4thly, By the Deviſee of Lands dying in the Life-time of the Deviſor. 


What Circumſtances are neceſſary by the 32 & 34 H. 8. and 29 Car. 2. 
What ſhall Le a Revocation and a new Publication, vide Title Will. 
Cc AP. 


l 


WIR THEIR: DIVISIONS. 
c AP. XXVII. Page 217, DoweR and JoinTURe. 


(A) Of what Eſtate of the Huſband's, with reſpect of the Nature and Quality 


thereof ſhall a Woman be endowed: 


(B) What ſhall be a Satisfaction or good Bar of 3 and e A Dow- 
reſs ſhall be favoured in Equity. 


(C) Of jointures, and in what Caſes a Jointreſs ſhall be more favoured c or re- 
ftrained in Equity than at Law. | 


CAP. XXVII. Page 8. Emioznce, Worm, and 
ROO 4:1." ! 


106 18 


(A) Of the Sufficiency i Diſability « of: a Witneſs.” = Cn 
(B) What will be admitted as Evidence, and will amount to ſufficient. Proof. | 


(C) Where parol or collateral Evidence will be admitted to explain, confirm, 


or contradict what appears on the Face of a Deed or Will. 


(D) Of examining Witneſſes, exhibitiog AT N publiſhing and ſup- 
ng their Depoſitions. 


650 examining Witocſſes & bene of, and eſtabliſhing their Teſtimony is 


pe as eo 


Cap. XXIX. "Page 235 Exzcurons and ADMINI- 
4 'STRATORS. 


AY M4 in what Caſes more or leſs favoured i in Equity than elſewhere. 


(B) What ſhall be Aﬀets. 


(C) When upon the Death of one of the Ka the Surplus of the Per- 


ſonal Eftate, after Debts and Legacies paid, ſhall ſurvive to the other. 
D) Where the Surplus of the Perſonal Eſtate belongs to the Executor, or he 
is to be a Truftee for the next of Kin to the Teſtator. 
(E) Of Remedies by one Executor againſt mother, and how far the one ſhall : 
be anſwerable for the other. 
(F) Of Adminiſtration, to whom to be granted, who are ;ntitled to a Diftri- 
bution, and in what Proportion, and here of bringing i into Hotchpot. 


CA P. XXX. Page 2885. Fines and Recovartts. 
(A) What Eftate or Intereſt may be barred or transferred by Fine or Reco- 


very... 

(B) What C harges and Incumbrances on Lands are VINE" and deſtroyed by 
Fine and Recovery. 

(C) What Charges and Incumbrances are 3 good by Fine and Recorery. 

D) Where Equity will ſupply a Defect in a Fine or Recovery. 

(E) Fines and Recoverics, in what Caſcs vacated and ſet afide in Equity. 


A TABLE 'OF THE SEVERAL TITLES, 
CAP. XXXI. Page 260. 'Gvanbian. 


(A) OF :uppointing aud reoving «Guardian, 
(B) What AQs of his, with reſpect to the Iafant's Estate, W 
(C) How: to be — aud how'!to-account. 


CAP. XXII. Page 264. Her and Adcts rox. 


(A) By what Acts of the Anceſtor ſhall the Heir general be bound. 
(85 By what what. Ras thall an Hein ſpecial, of Iſſue in Tail, be bound. 
(C) Heir, in what Caſes favoured in 
4D) Where Charges and Incumbrances on the Lands ſhall be raifed, or ſhall 
ſink in the Inheritance fogthe Benefit of the Heir. 
E) Where the Heir ſhall have the Benefit and Aid of the Perſonal Eftate. 
F) -In-what Caſes there ſhall be a reſulting Truſt for the Benefit of the Heir. 
(G) What Things ſhall-go'to the Heir, and not to the. Executor. 
(H) What ſhall be Aſſets by Deſcent in the Hands of the Heir, 3 
(I Unreaſonable Bargains and Securities obtained from young. Heirs, ja what 
|  Caſes'tobe ſet aſide. 


CAP. XXIII. rige 276. — and LuNATICKs. \ 


(A) Of Ideots and Lunaticks, a are ſuch, How found, to whoſe Cuſtody 
| to be committed, and here of the r and Duty of their 9 
and of Abuſes done them. 
(B) What AQs of Ideots or Lunaticks are good, void, or vdidable. 


r 


CRP. XXXIV. ge 280. Invaxr. 
(A) Infants, how fa favoured i m 


ity. 
(B) How far bound in Equity, or leſs favoured than at Law. 
(C) What As of 2 are good, void, or voudable, 


c AP. XXIV. Page 84. fwyoncrioh. 


(A) Injunctions, in urket Caſes, and when to bs — 
(B) What ſhall be a Breach . | 


CAP. XXXVI. Page 286. Horan Moxzv. 


(A) What Debt ſhall carry Intereſt, and from what Time. 

(B) Where there may be Intereli upon Intereſt. 

(C) Where: the Intereſt may exceed tie Penalty. 

(D) How Debts contracted before the Statuts chat reſtrain Vfiiy that carry 


(E) What Intereſt a Debt conti aQted i in a a foreign Country ſhall carry here. 


CAP. 


AN 
Abatement and Revivor. 


| (A) What hlt abate the Suit & econt'., © 
(B) Who may revive the Suit, and againſt whom, 
) br what manner may a Suit be revived... 


CA) Rr NT the Suit & econ. 


1. A Made J. S. and his widow executors; the widow was 

IIA. made executrix upon condition that ſhe did not marry ; 

exhibit i — and pending the — the * 

nd it was adjudg'd upon a reference to Bridgman, C. J. that 

the widow's marriage (a) abated the ſuit, altho' it was urged that t (2) If 7 
her executorſhip Was only conditional. 18 Car. 2. Hamden and ties, plain- 
Brewer, I Chanc. Ca. 77. | 2 3  tiffs or de- 

As 0: oy edt to it 115: endames, dic, 

or if a feme plaintiff marries, regularly the ſuit abatgs ; but with reſpect to an abatement by 

the death of the parties, it muſt be by the death of ſuch as are ſo far material parties, and 

concerned in Intereſt, as to make it neceſſary to have their repreſentatives before the court, 

before there can be a final determination of the cauſe. 8 | | 


2. If a promiſe be made to the huſband and wife during cover- 
ture, and they bring a bill for performance, and pending the ſuit, 
the wife dies, yet. this ſhall be no abatement. - Cary 88. Thorne and 
Brend & al, 19 Eliz. For the whole intereſt ſurvived to the huſband. 
3. So if the huſband and wife ſue in the wife's right, and pend- 
ing the ſuit, the huſband dies, yet the wife may p Dr. Pary 
and Fuxon, Hit. 21 H 22 Car. 2.Bridgman L. K. 3 Chan. Rep. 40. 
4. So if a bill be exhibited for a legacy againſt baron and feme, 
who is executrix of the teſtator, and pending the ſuit the huſband 
dies, this ſhall be no abatement of the proceedings ; but had it been 
concerning the wife's: inheritance, it might be otherwiſe. Mich. 
ry I691. Shelberry and Briggs, 2 Vern. 249. N 85 
5. If jointenants, or tenants in common exhibit a bill, and pend- 
ig the ſuit one of them dies; yet per Bridgman L. K. the ſuit 
ſhall not abate. Vrigbt and Dorſet, 24 June 167 1. 3 Chanc. Rep. 
66. But Q. as to tenants in common, 7 a right deſcends * * 


— 


repreſentatives. 


9 Abatement and Revivor. | 

6. If a cauſe has been heard on a bill of interpleader, and a trial 
at law has been directed to ſettle the right between the defendants, 
this puts an end to the ſuit as to the plaintiff ; ſo that if he after- 
3 dies, the cauſe ſhall ſtill p , and there needs no revivor; 
each defendant being in the nature of a plaintiff. Ruled on mo- 

tion, M. 1685. Anon. 1 Fern. 351. . : 
7. The legal eſtate in queſtion in this caſe was veſted in two 
8 of the defendants as truſtees in fee, and the equitable intereſt in 
— fee in another of the defendants; and the bill was brought by the 
plwaintiff now Earl of Winchel/ea, the Earl of Nottingham and 
ty four ſons, to ſupply the defective execution of an agreement 
made by the lord Vinchelſeu's father, whereby the eſtate was to 
be ſettled on the plaintiffs ſeverally for life, with remainder to 
their firſt and other ſons ſucceſſively in tail, and a decree was ob- 
tained accordingly ; and it was referred to the maſter to ſettle the 
conveyance'; after which the ceftui que truſt in fee dies; notwith- 
ſtanding which the Earl of Nottingham and his ſons attend the 
| maſter, who reported that he approved of a draught of a convey- 
ance, which was a con only from the truſtees, in whom 
the legal eftate was veſted, to the uſe of the plaintiffs, according 
to the decree; but the plaintiff Finch, now Earl of Winchelſea 
(who by a former ſettlement was to have been tenant in tail) 
took exceptions to the report; one of which was the abatement 
of the ſuit by the death of cfuy gue truſt, and that the maſter 
had no power to proceed till the ſuit was revived. But the court 
over-ruled the exception, and held clearly that when there were 
ſeveral plaintiffs or defendants, that the death of any of them made 
an abatement of the ſuit only as to themſelves, and that the ſuit 
continued as to the reſt who were living; and therefore as to the de- 
fendants the truſtees, that they might well execute a conveyance of 
the legal eſtate, and were not to wait for any thing that was to be 
done by others; but if the plaintiffs ſhould hereafter defire a con- 
veyance of the equitable intereſt, they muſt revive againſt the heirs 
at law of the cęffuy que truſt; and ſo in all caſes where any thing 
was % to be done by the repreſentatives of the party dying. 
It was likewiſe held, that if ſome of the plaintiffs refuſed to join in 
bringing a bill of revivor, that the others may bring ſuch bill, and 
make thoſe who refuſed defendants. And it was agreed, that a 
_ defendant might bring a bill of revivor, as well as the plaintiff. 
And it was hkewiſe ſaid, that t was every day's practiſe to order 
money out of court to the party entitled by the decree, notwith- 
ſtanding the death of ſome of the parties. Mich. 1727. Finch 

and Lord Winchel/ea. | 


(B) ho may revive the Suit, and againſt whom. 


1. A (a) deviſee cannot bring a bill of revivor for want of 
| (a) The rea- | privity, admitted, 1 Chanc. Ca. 174. T. 22 Car. 2. 
ſons why regu- „ Cs 2. FU 
larly a deviſeeor | 


aſhgnee cannot bring a bill of revivor are, 1, Becauſe a ſuit hath been looked upon as 3a 
choje in actien, and conſequently not affignable for fear of maintenance.  2dly, And which 
ſeems the better reaſon, becauſe where the party deviſes or affigns his intereſt and dies, if 
the deviſee or affignee were to bring his bill of revivor againſt the defendant, the heir or 
executor would be pretermitted, who might have a right to conteſt ſuch diſpoſition, and 
therefore he muſt bring his original bill, and make the heir or executor party. | 


Abatement and Revivor. 3 
Cur? : An aſſignee ſhall not have a fei. fa. to revive a 


al that is not fign and inrolled ; but after the decreę is in- 
ts, In aſſignee may bring a ci. fa. to revive it, in like man- 


law : If there be judgment for an annuity, and the annu- 
>rwards ſells the annuity, the vendee ſhall have a /cire fa- : 
is judgment; M. 1684. Dunn and Allen, 1/ern. 283. but  * But tho in 
6. S. C. where it is ſaid that the ſcire facias was dif- e Principal 
for want of privity, and a bill of revivor was brought, and 1,Þq the ſeirs 
of by the maſter of the rolls, altho' it was objected that an facias; yet it 
or purchaſor, who came not in in privity, could in no caſe was without 
hut ought to bring an original bill to have a parallel decree coſts, becauſe 


it may be uſed as an argument to induce the court auch tune de- 


to che like decree, that there was ſuch former decree. 1 
to when a deviſee having brought an original bill in nature 
b- of revivor, and the queſtion was, whether the defendant 

the at liberty to make a new defence, and it was held by 

th- ter, that where a bill, altho? an original, is only to ſup- 

the {MW want of privity, and in all other matters as a bill of revi- 


> decree ought to be carried on in the ſame manner as it 
we been on a bill of revivor, if the plaintiff had claimed 
ty ; and there is no reaſon why the deviſee ſhould not have 
advantage of the decree, as an heir or executor, without 
again into the merits of the cauſe ; and the decree on this 
ht not to be or ſhorter than the firſt. Clare and Vor- 
aſch. 1706. 2 Fern. 548. | 5 

d if a bill in nature of a bill of revivor be brought againſt a 


urt 
ere 070 IE wee the juſtice or validity of the decree ; for 
ade would be in a e e eee per Lord 


arcourt, Eaſter 17 1 1. Minſhul and LordMohun, 2 Fern. 67 2. 
there is a mutual account decreed, and there happens an 
nt, the defendant as well as plaintiff may in ſuch caſe re- 


be Lord Stowe! and Cole; vide fupra (A) Caſe 7. that the de- 

on- in any caſe may revive, as well as the plaintiff. = 

eirs F an adminiſtrator obtains a decree, but dies before inroll- 

ing che adminiſtrator de bonis non may revive this decree with- 
ng. {Equity of the (a) ſtatute of 30 Car. 2. c. 6. Owen and (e) By which 
in 2 Vern. 237. it is enacted, 
and : | 5 a that an admini- 
t 2 bonis non may ſue a ſcire facias, and take execution upon a judgment had in the name 
if. *cutor or adminiſtrator. | | . 

der Mf a creditor is admitted by order to come in before the ma- 


d prove his debt, and pay his contribution, he is entitled 
ve if the cauſe abates. Trin. 1702. Pitt and the credi- 
the Duke of Richmond. ap a - pl 
i the plaintiff revives againſt two only, when there were three 
nts to the original ſutt, his bill ſhall be diſmiſſed. Cary 78. 


but it is not neceſſary to revive againſt a defendant who ne- 
Iwered. Hil. 1684. Oxburgh and Fincham, 1 Vern. 308. 
If a man marries an adminiſtratrix, and the plaintiff obtains 
de againſt him and his wife, and the wife dies, the plaintiff . 
roceed againſt the huſband without reviving againſt the ad- 

ator of the wife; but the huſband is not bound to anſwer 

than the eſtate he had with his wife. Jackſon and Rawlins 

1690. 2 Vern. 195. 5 3 11, The 


4 Abatement and. Reviver. 


11. The plaintiff's inteſtate had obtained a decree again 
defendant for payment of a ſum of money, and alſo for com 
of lands and delivery of deeds ; but before any thing was done 
it, died inteſtate ; and the plaintiff having brought a. /cirej 
to revive the decree, the defendant demurs, becauſe the hey 
not made a party, and a decree cannot be revived by parts; 
the heir will not join as plaintiff, he ought to have been ma 
fendant. On the other fide twas ſaid, that the heir and admi 
tor are not jointly concerned, and each may proſecute pro inten 
and cannot join; and if he had been made defendant, the 

would not have been revived againſt him, becauſe the bill 
only have prayed it might have been revived, as to the pe 
eftate ; ad: the court over- ruled the demurrer, and ſaid it wa 
a judgment at law in waſte, where there may be two revive 
being then objected that the /cire facias is to revive the whe 
cree; whereas it ought to be only as to the perſonalty ; the 
allowed the demurrer as to the realty, but ordered the dec 
be revived as to the perſonalty. Ferrers and Cherry, Mich. 


(C) In what manner a Suit may be revived 

I. Tr the ſuit abates, the plaintiff may bring either an oi 

| (a) When a I bill or a bill of revivor, ae 
| uit abates, the teen Spencer and Wray, Trin. 1687. 1 Fern. 463. 

| re en n + HE obs 


| Which revives all the proceedings had therein before the decree is figned and inrolled; 
BY the decree is figned and inrolled, it ought regularly to be revived by ſcire far.. 


=. es | 2. A bill of revivor upon a bill of revivor lies. Mich. 13 C 
=o Hard. 201. Agreed per Cur”, Attorney General and Sir E6 
= | Barkham in Scaccario. _ „ BI 
| 3. If one be named defendant in the original bill, who: 
alive, he ought not to be named in the bill of revivor, ba 
the ſuit never abated gzoad him. 1bid. 
4. But if named in the bill of revivor only, he may be n 
in every bill of revivor after, becauſe he was not named defe 
J. A cauſe being heard, and the decree ſigned and inrolle 
plaintiff (the ſuit having abated) brought a bill of revivor, at 
| defendant inſiſted that he ſhould have revived by ſcire facias,! 
jo being a dectee in the cauſe; but in regard there were proc 
1 ings relating to coſts, c. after the decree was inrolled, whid 
ſcire facias would not revive, the court held it well enough, 
Car. 2. Crofter and Wifter, 2 Chan. R. 67. 
6. If a cauſe has ſlept 12 months in court, there ſhall b 
N proceedings had upon it, without firſt ſerving a ſubpœna ad fat 
* Attornat. T. 35 Car. 2. 1683. Anon, 1 Fern. 172. 


ZN 


Car. 


CAP. IL 


Account. 


q bo are intitled to * an A againf 
whom it lies, and in what Caſes. . 

) Matters to be brought into the Account, what 
ſhall be allowed or diſcounted, when an Account 
ant may charge and diſcharge himſelf, and how 
the Particulars are to be aſcertamed. 5 
) What ſpall be a good Bar to a Demand of an 
Account, and where an Account once Aated ſpall | 
be concluſive. | 
the ſeveral titles of Sur | ng and, 
Truſtees, how they ſhall be charged, and what 
Allowances they ſhall have. 


Who are intitled 10  beve an s heron, againſt 
whom it lies, * in * Caſes. : 


Surviving factor ma pelled t to account, not only for 

himſelf, but likewiſe * his a Pe Iu altho? it was admit- 
the (a) executrix of the dead factor was compellable, and EE 
ong merchants jus accreſcendi hath-no place. Paſc. 21 Car. (4) By the 


comb and Rivers coram 1 Keeper, * and Wild —— 1 


1 Chan. Ca. 127. —_ charged in AC- 
count, but as 
in ſocage, bailiff, or receiver, , except in fron of 3 and for the advancement 
where” by the law of merchants, one naming himſelf merchant, might have an ac- 
nſt another, naming trim merchant, and charge him as his receiver. 1 Inſt. 372. a. 
. Remedies for or againſt the executors or adminiſtrators of guardians, bailiffs, and 
or ſor or againſt jointenants, tenants in common, their executors or adminiſtrators, 
ally had in chancery. And tho' now by the ſtatute 3 and 4 Ann. cap. 16. actions 
dt may be brought againſt the executors and adminiſtrators of every guardian, bailiff, 
er, and by one jointenant and tenant in common, his executors and adminiſtrators, 
other, as bailiff, for receiving more than his ſhare, and againſt their executors and 
ators ; yet till are matters of account thought more properly cognizable in equity 
w, as the party can have a diſcovery of books, papers, and the benefit of the de- 
cath ; and eſpecially if there are mutual and variety of demands, in which caſes the 
more eaſily have an equal meaſure of juſt:ce, by balancing or diſcounting them be- 
ter; and as "this will give a court of equity juriſdifticn, ſo w ll it likewiſe, if there 
nt parties concerned in intereſt ; but if any doubt ariſes about a particular k- 
directed to be aſcertained by an iſſue and verdiR at low, 7 
| 2. 


te pay of the company; it was in upon, on behalf 


Account, 


oe Ifa merchant employs his apprentice as a factor beyon 
who dies, the merchant ſhall have an account againſt the a 
ſtrator of the apprentice. Lee and Bowler, Mich. 26 Car.: 
Temp. Finch 125. . 
3. It was held by the court, that an infant was not come 
to account as factor, though it was urged, that by the culh 
merchants he may, but an infant may be executor, and 
charged, becauſe the law enables him : So he may be 
trover, becauſe a tort, but not on contract, nor as bailif,, 
goods to carry on a trade; and therefore when infants are 
their friends ſhould give TOY for their accounting. 
1700. Smally and Smally. 


receive the rents and ofits of the 22 who df 
accounted to the and now being ſued by the cel 


truſt, inſiſted that the truſtee, and not he, was to account, a 
he having already accounted, r ar rag 
but he was decreed to account to the plaintiff. 1 34 
Pollard and Downes, 2 Chan. Ca. 121. The ds; 
OT INS Samar od 6 Las the 
The aſſignee of commiſſioners of bankrupts brought a 
ws a diſcovery 92 account of money received by the def: 
on behalf of the bankrupt: The defendant pl he recei 
only as a menial ſervant to the bankrupt, and had accountel 
to. him already, and that the commiſſioners had already ex 
him upon interrogatories ; but the plea was over-ruled. Mick 
 Wagſtaffe and Bedford, 1 Vern. 95. 2 Vent. 358. S. C. Bu 
re, whether there were not circumſtances of fraud in this cas 
combination beteueen- the and ſervant, 
6. For if a man by anſwer ſwears, that what he received 
_ ceived as a menial ſervant, and hath paid it over to his mal 
ſhall not be put to account again, but he ought to diſcloſe thi 
ter in his anſwer. Hil. 1682. Anon. 1 Vern. 136. 
7. So on exceptions to a maſter's report, which had report 
ndant s anſwer inſufficient ; Ld. K. declared, that! 1 was 
= for a 3 or apprentice, in anſwer to a bill for 
Count, to ſa eneral, that whatever he received, was 
received an la out again by his maſter's orders. Mich. 1 
Potis and Potts, 1 Fern. 208. 
8. The plaintiff, who was adminiftratrix to her brother, 
tain in colonel ChurchilPs regiment of marines, having prajt 
account of his perſonal pay, and the pay of his ſervants, 1 


. defendants, that ſhe was only intitled to an account of the ca 
perſonal pay, and pay of his men, and not for the pay of 1 
pany, altho' they der to admit that a captain 2 
was to recruit his company, but would have it there was ad 
"ence when he was a captain of marines z or if the ca 
be intitled, yet his adminiſtrator was not; but L. K. decm 
2 of che whole. Hil. 1711. Bellafis and Churchill, 2 
82 
9. A. had a title to ſome houſes, by a ſettlement made d 
on him and his wife, but being obliged to o beyond ſea, 
the deed of ſettlement with þ his brother, who o afterwar 


Account. 
mitted a priſoner, the defendant entred and enjoyed the houſes ſe. 


veral years ; and it was decreed, that he ſhould account for the rents 


and profits to 4. 29 Car. 2. Lifter and Lifter, Rep. Temp. Finch 285, 

10. If a man, during a perſon's infancy, receives the profits of 
an eſtate to which the infant is entitled, and continues to do fo for 
feveral years after the infant comes of age, before any entry is 
made upon him, yet he ſhall account for the profits throughout, and 
not during the infancy only. Paſc. 1699. Yallop and Holævorthy, 
that an infant ſhall have an account of profits againſt an intruder 
vide 1 Vern. 295. but if there be a verdi& againſt his title, he 
muſt recover at law firſt. | 


11. But if there is no truſt nor infant in the caſe, nor any en- 


try made by him who is entitled to the mean profits, equity will 
not decree any account of the rents and profits. Reſolved per Ld, 

Chan. in the caſe of Hutton and Simpſon & Ux', & e contra, Mich. 
1716, 2 Vern. 722 & 4. | | | Ss. 


12. If there are three part-owners of a ſhip, and one of them | 


refuſes to navigate the ſhip, and the other two do it againſt his 
conſent, and the ſhip is loſt in the voyage; yet he who refuſed 
ſhall contribute to the loſs in proportion, as he was entitled to 
have an account of profits, had there been any. Strilly and Win- 


fon, 1 Fern. 29 . 


13. Two perſons agreed for the purchaſe of an eſtate in moieties 
between them, which eſtate was ſubject to ſeveral incumbrances, 


which were to be dif ed out of the purchaſe-money ; one of 
them had abatements made to him by ſome of the incumbrancers of 


| ſeveral ſums due for intereſt, and otherwiſe, which they, in conſi- 


deration of ſervices and friendihip, agreed ſhould be to his own uſe; 
yet on a bill brought for an account of the rents and profits, the 
Court would not allow him the benefit of theſe abatements, ex- 
cluſive of the other; but held, that he muſt account for them, the 
—— being made for their equal benefit, and on a mutual truſt 
een them. Trin. 1728. at the Rolls, Carter and Horne, 


(B) Matters to be brought into the Account, what 
hall be allowed or diſcounted, where an accountant 
may charge or diſcharge himſelf, and how the 


particulars are to be aſcertained, e 


1. F a mortgagee or truſtee manage the eſtate themſelves, there 


is no allowance to be made them for their care and pains; 
but if they employ a {kilful bailiff, and give him 20l. per Annum, 
that muſt be allowed, for a man is not bound to be his own bailiff. 


Per Cur'. Eafter 1685, Bonithon and Hockmere. 1 Vern. 316. 
2. Onedeviſeth 250). to his ſon, and makes his wife executrix, 


who marries another huſband ; in a bill brought againf them for the 
legacy by the ſon, the defendants would hav< diſcounted main- 
tenance and education, which the court would not permit; for it 


was ſaid that the mother ought to maintain the child; but a ſum 
of money paid for the binding of him apprentice was allowed to 


be diſcounted. Mich. 33 Car. 2. 4non. 2 Vent. 353. 
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3. The 


3 Account. 
3. The plaintiff came as a gueſt to the defendant's houſe, at her 

Unvitation, and the defendant inſiſted on 5. a week for diet and 

lodging, alledging, that ſhe being a perſon of quality, and courted 

by ſeveral noblemen, much was ſpent in entertainments, and prayed 


it may be allowed her in account; but Ld. Chan. ſaid, It was no 


honourable demand, and decreed an account without any ſuch al- 


lowance, it appearing that ſhe came at her invitation. Arundell aud 


Rell, Mich. 1681. 1 Fern. 19, | 
4+ A marriage ſettlement was to all the ſons of the marriage in 


tail mail ſucceſſively, and for want of ſuch iſſue, to the daugh-. 


ters, till the perſon next in remainder ſhould pay them 3ooc/l. On 
failure of iſſue male, the L came to the daughters, who 
inſiſted that they ſhould hold the lands until the remainder-man 
thought proper to determine their eſtate by one intire payment ; but 
on a bill brought by the judgment-creditors, who inſiſted to be let 


into a ſatis faction ſubject to this charge, and in exoneration thereof, 


to have an account of the rents and profits, it was decreed at the 
rolls, that they ſhould account for the profits, and that the rent 


| ſhould be applied, firſt to pay the intereſt, and then to fink the prin- 


cipal, as in cafe of a common mortgage; which decree was affirmed 
by Ld. Chan. with this yariation, that the principal ſhould not be 
ſunk by ſmall payments ; but when a third part was raiſed beyond 


the intereſt then due, it ſhould go to fink the principal; and fo 
again when another third part was raiſed, &'c. Mich. 1706. Bla- 


grave and Clunn, 2 Vern. 523. : 
5. It was inſiſted upon (and not denied) to be a cuſtom between 


merchant and merchant, that all accounts ſhould be evened on 
either ſide, by way of eſtoppel, eſpecially when the buſineſs is of 


the ſame employment. 2 Chan. Ca. 7. 


6. The defendant had a bond from the plaintiff for 50. in 1684, 

and in 1685 the defendant lodged and dieted with the plaintiff, and 
in 1699 the defendant brought an action at law on the bond, 
againſt the plaintiff, who brought this bill to have a diſcount for the 


diet and | gig 3 and though there was no agreement for that 
purpoſe, an 


defendant had been a bankrupt, the plaintiff ſhould have had a diſ- 
count againſt the commiſſioners or aſſignees, and that a diſcount 
was natural juſtice in all caſes. Hil. 1699. Arnold and Richard/on, 
7. Sowhere two perſons had mutual dealings, but before their 
acccqunts ſettled, one of them died, and the ſurvivor brought a bill 
agaiaſt bis executors, to have an account; and that the plaintiff 


fa) That there might (a) diſcount what he was to pay out of what the executors 
may be a diſ- were to pay him; and it was decreed accordingly, although it was 


the Commii- . | 
Goners or Af. Beaumcut and Grover, 


ſisnees of a 5 
Bankrupt, vide 2 Vern. 428. the cafe of Peters and Scame, 


count gant objefted, it may make a Devaſtavit in the executors. Mich. 1701. 


8. The plaintiffs were aſſignees under a commiſſion of bank- 
ruptcy awarded againſt Sir Fſtus Beck, and brought this bill againſt 
the defendants, to compel them to aſſign and transfer to the plaintiffs 
ſeveral ſhares in their ſtock, to which Sir Juſtus Beck was intitled, 


and which in the year 1720 coſt him between 10 and 12000. The 


defengants, by anſwer inſiſted, that Sir Juſtus Beck was one of the 


Directors 


T ſuch length of time paſſed, yet the maſter of the 
rolls decreed it to an account, and ſaid, that fo it ſhould be if the 
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Account. 


directors of their company, and that in the year 1720, after his pur. 
chaſe of the before-mentioned ſtock, the company lent him about 
12,000). and infiſted, that they ought not to be obliged to let 


the plaintiffs transfer cr diſpoſe of the intereſt which Sir Fuſus had 


in their ſtock, without payment of the 12,000/. borrowed, and that 
by virtue of the act 5 Geor. 1. one account ought to be ſet off againſt 
the other ; and for that purpoſe they had come in as creditors under 
the commiſſion of Bankruptcy, and had proved their debt ; there 
was no pretence that the money was lent on the ſecurity of the 


ſtock ; but it was inſiſted, that on the credit of the great parcel of 


ſtock, which Sir Juſtus had in their company at that time, that 


they lent him this money, and therefore would now ſtop his ſtock 
till payment thereof, or as far as the value of the ſtock would 
extend, which now by the great fall of ſtocks would by no means 
ſatisfy their debt; but it was decreed at the rolls, and that decree 
on an appeal affirmed by the Lord Chancellor, that the defendants 


ought to permit the plaintiffs, the aſſignees, to transfer and diſpoſe 


of the ſtock for the moſt they could make of it, and that they could 


not ſtop or retain the ſtock for their ſatisfaction, either before or 


by virtue of the ſtatute 5 Geor. 1. And it was reſembled to the 


caſe of the lord of a manor and his copyholders, that the lord 


could not refuſe to admit a perſon to whom one of the copyholders 
had fold his eftate, on account of any debt due to the lord by that 
copyholder ; that as the lord of the manor in that caſe, though he 
had the freehold of all the copyhold eſtates in him, yet he had, no 


right to any of the copyholders private copyhold ; ſo here, though 


the company had the whole ſtock of the company in them in their 
corporate capacity, yet the ſtock of each proprietor was diſtinQ, 
and veſted only in himſelf, wherewith the company had nothing to 


do further than they were inveſted therewith by the charter, or act 


of parliament wherewith they were incorporated and impowered, or 
red to transfer each one's ſtock by transfers to be made in the 

books of the company ; which otherwiſe every proprietor might 

by deed, or otherwiſe, have transferred as he thought fit. And it 


was held, that this caſe differed from that of the Hud/on's Bay Com- 
pany, decreed per Lord Chancellor, aſſiſted by Raymond C. J. and 
Mr. Juſtice Price, where there was an expreſs by-law to ſubje& 


the ſtock of each member to ſatisfy the debts they ſhould owe to 


the company. And it was faid, that this was not like the Caſe 
of Demandray and Metcalf, where a banker lent 2001. on a pledge 
of jewels, and afterwards lent the ſame perſcn a further ſum of 
money on his bare note ; yet he was not admitted to redeem the 
jewels without payment of the note likewiſe; for there it was be- 


tween two private perſons. And it was held not to be within the 


counts, which is not this 
intereſt in the ſtock, and the money borrowed without regard 
thereto. And the court held this was not like the caſe of partner- 
ſhip, where if any of the partners borrowed any of the partnerſhip's 
money, his own ſhare ſhould be anſwerable for it, and he ſhould not 
be 2 to come into a court of equity, and pray an account 
of his ſhare of the partnerſhip, ſtock, and effects, without making 


ſtatute of 5 Geor. 1. NR NN of mutual dealings and ac- 
ie, 


ſatisfaction for the debt he owed to the partnerſhip ; for this was a 


tranſaction between them as private perſons, and on a mutual 2 
| | 11t 


- 
ought er 


as Sir Fuſtus had a fixt permanent 
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bagoes, and his wife 

| of account: And there was proof in the cauſe, that 
up from vouchers, and had paid great part of the 
monies : And the witneſſes believed all the other monies were paid, 


- 


* 


well as a 
it ſhould 
cauſe Colonel 


after long debate, my Lord adj 
a diſcharge ; and the rather in this caſe, be- 
Ruſſel, his lady, and the ſervant, were dead in Bar- 


lately adjudged, was ci 
= a, ſo that the plaintiff could 
ſame books | 


10. The defendant was a houſe-keeper, and her Aunt, who was | 
a very old infirm woman, lived with her, and ſhe from time to 
time received the aunt's for her, as any was paid ; the aunt 
died inteſtate, and the dani being intitled to a diſtributive part 
of her eſtate, brought a bill againſt the defendant, to diſcover what 
ſums of the inteſtate's money ſhe had received for the inteſtate. 
She by her anſwer ſets out ſeveral ſums ſhe had received for the 
inteſtate whilſt ſhe lived with her, and at what time, and that the 
inteſtate had immediately put them out again at intereſt, to ſuch | 
and ſuch particular perſons, and ſet forth other ſums which ſhe had 
received and paid over to the inteſtate. The cauſe being heard 
without proof on either fide, and an account decreed, which was 
referred to a maſter, he by his report charged the defendant with 


the ſums confeſſed by her anſwer to be received, and ſubmitted to 


the court, whether ſhe was not likewiſe to be diſcharged by the 
ſame anſwer. The maſter of the rolls ſaid, That though he looked | 
on the defendant in this caſe to have acted only in the nature of a | 
ſervant, who by the juſtice of this court may, on a bill brought 
_ againſt him by his maſter's executors, diſcharge as well as charge 
hunſelf by his anſwer ; yet as the defendant might in this caſe 
have proved her anſwer, as appears by the anſwer itſelf, and had 
not ſo done, he referred it to the maſter, and each fide to 
make what proofs they could ; and he declared, that if the anſwer 
was diſproved, as to the ſums put out at intereſt, he ſhould grew 

| | t 


Account. 


credit to it as to other particulars, elſe inclined it ſhould be a diſ. 
charge too, as well as a charge. Trin. 1702. Bayly and Hill, 
11. An account being of twenty years ſtanding, it was ordered, 


that the defendant may prove on oath what he cannot prove by 
books and cancelled bonds, it being of fo Og. Peyton 
and Green, 1 Chan. Rep. 146. An account of een years ſtand- 
ing admitted to be proved by oath. 1 Chan. Ca. 127. 

12. The Court will not allow any thing to be placed to account 
under the head of al expences ; but the party muſt name the 
particulars. Nel. Chan. Rep. 117. =: 
Iz. The defendant, on account, ſhall be diſcharged by his oath 
of ſums under ſhillings, but a party ſhall not, by way of | 1 
A r perſon ſo. 2 Chan. Ca. 249. Everard and 1 Bac. Abr. 16, WIEN 
Warren, Hil. 30 & 31 Car. 2. 1 Fern. 283. Mich. 1684. in an ano- | 
nymous caſe, S. P. where it is ſaid, that he muſt mention to whom 

id, for what, and when; vide 1 Fern. 470. where it is faid, that 

court being informed, that the courſe of the court was, that 
an accountant was to be allowed, on his own oath, all ſums not 

exceeding forty ſhillings each, ſo as the whole was not 100/. De- 
clared that rule ſeemed very unreaſonable, and would conſider how 
to rectify it. Trin. 1687. Whicherly and Whicherly, 1 Fern. 470. 
14. In an account between plaintiff a gardener, and defendant a 
ſ the defendant ſhall be allowed ſums under forty ſhillings, 
way of diſcharge, upon his oath ; but the plaintiff ſhall not be 
allowed any thing on his oath. Mar/bfie/d and M gſton, 2 Vern. 176, 

. T his is now the eftabliſhed practice in Chancery. 


(C) What ſhall be 4 good Bar to a demand of an 
Accoum, and where an Account once ſtated ſhall 


© Prays to have an account of the ſale of goods taken in 
3 A execution at an undervalue; the defendant pleads, that 
before he bought the goods of the ſheriff, and afterwards, they $1 
were offered to the plaintiff for the ſame price he gave for them ; _—_ 
and the plea was aibwed good. Hil. 25 Car. 2. Dean and Gawvell is m_— bY 
& aP, Rep. Temp. Finch. 111. 3 707 M. R. 1 
2. An account was decreed between the plaintiff and defendant ; where it is ſad 
and it being proved, that the defendant had altered a bundle of pa- that in this ca 
pers; and it being likewiſe * 8." by the maſter, that he had ſup- the emberzie 
preſſed the evidence; the Ld. Chan. diſallowed the defendant's f and chf wall WM 
whole demand, though he ſwore he had produced all the papers; the foundation SR 
and his lordſhip declared he was ſatisfied, that all the papers were of this decree. 
produced (a). Wardour and Beresford, Paſc. 1687. 1 Vern. 452. (a) Max. He 
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3- The bill was to call the defendant, the plaintiff's ſteward, to vid. Tlis ca 
an account; the defendant by way of plea inſiſted, that the plain- gated from ti 
tiff had ſued here, and alſo at law, for the ſame matter, and ha- Regiſters boo. 
ving her election, ſhe choſe to have her bill diſmiſſed here, and not 2 Will Rep. 
meeting with ſucceſs at law, ſhe now reſorts back again to this 68 1—a. 
court; that the plaintiff had ſeiſed in violent and undue manner all 
his writings and evidence, and likewiſe impriſoned his perſon : The 

| — * 9 


that hath 
mitted Iniquity ſhall not haveequi 


12 


felf, 1 Vern. 179. RR 
i + Mortgagor and mortgagee ſettle an account before a maſter; 
and now a 
the former account to be | 
inſiſt upon any particulars ; and Ld. Chan. declared, that the ac- 


' count thould bind the ſecond mortgagee, if the fraud and colluſion 
were anſwered. Trin. 29 Car.2.Needler and Deeble,1 Chan. Ca. 299. 


| living many years after the trade and 


333 | Th 
court held, that a diſmiſſion upon an election was no more peremp- 
tory than a non-ſuit'at law; and that as to the taking of the pa- 
pers, tho detinue of charters is a good plea at law to an account; 

et to {ay that the plaintiff did once ſeize his writings, is not good; 
bor it is the Detainer that makes the plex good 3 and as to the im- 

riſonment, he may bring his action; and therefore ruled, that the 
3 ſhould anſwer; but ordered, that whereas there was a 


conſiderable ſum of money in the trunk, that the money as well 


as writings ſhould be reſtored ; for though the defendant may be 
greatly in the plaintiff's debt, yet ſhe muſt not levy her on debt 
after that manner. T he Counte/s of Plymouth and Bladen, 2 Vern. 32 

4. Though an account be ſtated under hand and ſeal, yet if there 
appears any miſtake in it, the court will order the parties to go to a 
new account. 3 Chan.Rep.18. Proud and Combes,15 Now. 16 Car. 2. 
F. The defendant's teſtator ftated an account with the plaintiff, 
which was ſigned and ſealed by the parties ; but the plaintiff after- 


wards that his ſervant had paid .200/. for which he had no 
credit given prayed a new account againſt the executor, Who 


the former account ſtated, and that he was but an executor, 
and knew not how to account: The plea was over- ruled, but ordered 
to proceed no further than anſwer without leave of the court. 


her bill to be relieved, alledging combination between the aſſignees 
and the mortg⸗ and that they had allowed more money than 


* 4 -- — 


ubſequent mort 155 ſues for anew account, ſuppoſing 
e, and made by conſent, but did not 


8. A. is tenant for life of a truſt, remainder to his ſons, A. 


before a ſon born brings a bill againſt the truſtees, and an account 
is decreed, and afterwards taken; this account ſhall bind the ſons, 


for all perſons that could be made parties were parties to the ſuit. 
Leonard and Com. Suſſex, Mich. 1705. 2 Perm. 526. 
9. An account taken, and a diſtribution decreed in the ſpiritual 


LIC. I. 


court, of a perſonal eſtate; yet a new account decreed by Lord 


Chan. Bell & Ux' and Axtell & al, Eafter 1688. 2 Vern. 47. 
10. The plaintiffs huſband and the defendant had dealings toge- 

ther as merchants ; the bill was for an account; and although it was 
agreed that length of time was no bar, yet the plaintiffs huſband-. 
dealings En, 


- 


Afﬀedavits. 
and acquieſcing to the time of his death, the court diſmiſſed the 


Dill, and left the plaintiff to recover at law, if ſhe could. Sherman © 


and Sherman, Mich. 1692. 2 Fern. 276. 

11. Among the merchantsit is looked upon as an allowance of an 
account current, if the merchant who receives it does not object 
againift it in a fecond or third- poſt. Per Hutchins, Ld. Commiſſ. 
in the caſe of Sherman and Sherman, Mich. 1692, 2 Fern. 7 


CAP. III. 


 Aﬀicdavits ; 


a) 3 fem; 
() Where an Aﬀidavit may be ſaid to be full and 
| — fuſpin, and what mw be allowed thereon. 


5 w Whereas Mumu is alen, & eur. 


TF a bill be exhibited, 3 the os of > hand; per 


Ld. K. As it is the loſs which intitles the court to juriſ- 


| Jon of the cauſe, affidavit muſt be made of it. Trin. 26 Car. 


2. Anon. 1 Chan. Ca. 231. 


2. But if a perſon comes only for a bare diſcovery of a deed, 
he need not make oath of the loſs of it, as he muſt do when he 
comes for relief; for he cannot tranſlate the juriſdiction without 
oath made of the loſs of the deed. Per Ld. K. Trin. 1684. 


Godfrey and Turner, 1 Vern. 247. 
iS So where a bill was brought fre 6 dem e of a deed, 


the defendant demurred, becauſe the plaintiff had not made 


oath, according to the courſe. of the court, that he had not the 


| deed; upon which this diſtinction was taken and allowed of by the 
court; wiz. That where a perſon comes for a diſcovery, and prays 


relief, there it is neceſſary for him to make affidavit of the want 
of the deed ; but when he ſeeks but a bare diſcovery, or to have it 
: produced ac a a wil it is not neceſſary; for it is N 


* 


23 


F * 


that the plaintiff in either of the later caſes would do ſo abſurd 8 


thing, as exhibit a bill, if he had the deed. 1 Chan. Ca. 11: 10 

1 Fern. 180, S. P. But wide 1 Fern. 59. where the diſtinction 1s tem] 

n but ſeems to be the miſtake of the reporter. _ 

4. The plaintiff had purchaſed the manor of Leyborn in the By - 
of Kent, and the defendant was tenant of part thereof by 


a leaſe for years, which was now expired, at the rent of $o/. per 
Annum : and the plaintiff by his bill ſet forth, that the court-rolls, 
title-deeds, and writings belonging to this manor, were kept in a 
Cloſet in ſuch a room at the chief manſion-houſe, and that after 
his purchaſe, the houſe being repairing, and workmen in the 
| houſe, the defendant took that opportunity, and got into the clo- 
ſet, and took away all the writings, and (amongſt others) the coun- 
| 1 of the defendant's leaſe, and charged that the defendant 
. 
counte inti not aſcertain his in 
an action —— concerning the ſame; and therefore | 
rayed a diſcovery of this counterpart, and general relief. To this 1 
bill the defendant demurred to the relief only, for that the plaintiff 
had not annexed 3 W r r by —_ 
- counterpart in —_— ve a „ by way o 
di . 
for that the bill was only for a diſcovery, and therefore h he 
charged that ſeveral of the covenants were broken, yet he did not 
pray any recompence or ſatisfaction for ſuch breach, but only com- 
lained that for want of the counterpart he could not aſcertain his 
at law, ſo that he had wholly an eye to law for his 
ſatisfaction ; and though he prayed relief generally, that was onl 
to be applied to the parti relief he had before prayed, which 
was a diſcovery of the counterpart of the leaſe. Trin. 1729. 
5 Whitworth and Goulding (a )—S. P. As to the general relief bring 
— 259.9: he applied to a diſcovery, reſolved the ſame day between King 
itchurch ver- RA .. | | 5 
| for Cab. 5 A lea of privilege of an Univerſity need not be oath ; 
| bdaurt it is ſufficient to aver, that the party is a ſcholar reſident, &c. 
26 Car. ar Prat and Taylor, 1Chan. Ca.237. 1 Chan. Ca. 258, S.P. 
6. A plea of outlawry need not be upon oath. 1 Chan. Ca. 237. 
1 Chan. Ca. 258, S. P. But Quære. | FG: 

7. For where the defendant pleaded the privilege of the Exche- 
quer, being the fore! * ane" the plea was over-ruled, becauſe 
it was not put in upon oath. Per Ld, Chan. Mich. 1688. Gibjor 
and Whiteacre, 2 Vern. 83. So a plea of outlawry was diſallowed, 
becauſe it was Shah Jl edict _ Hil. 1688. Parrot and Bows 

den, I Vern. 37. 1 | 
8. There was a reference to the ſix clerk, whether a plea of 
outlawry, with an averment of the ſame perſon, ought to be upon 
oath ; and it was urged, that it had been ſo ruled in Lord North's 
time, becauſe it might come from the other fide, to aver that he 
weak $ one uy gar racer eee 
good, being only the common averment, but gave leave to amend 
on B 20s. colt. Mich. 1690. Tock and Took, 2 Vern. 
198. | | 
9. A plea of a former ſuit depending for the ſame matter, need 
not be upon oath, Trin. 1685. Urlin and ——, 1 * 
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| Aidavits. 
Dr. 
good, though no aſſidavit be filed at the time of 
ine forth the attachment, if it be filed before the return of it. 
By Ld. K. Trin. 1683. 1 Jem. 172. 


(B) Where an Afidavit may be ſaid to be full and 
ſufficient, and what ſhall be allowed thereon. 


ECLARED by Fefferies, C. that a affidavit of 
having material witneſſes beyond ſea ſhould not be ſuffi- 
cient, but the witneſſes muſt be named in the Affidavit, and the 
pwn mentioned to which they can materially depoſe. Mich. 1685. 
1/ern. 3 | Ts . 8 
2. Some bailiffs, who had ſerved an execution in breach of an 
injunction, find money hid in the houſe, and carry it away,- and 
the party, at whoſe ſuit the execution was taken out, was ordered 
to make ſatisfaction, who complained of this order as unjuſt, ſay- 
ves 
oath ; and that the plaintiff ſhould not be dnt ro to udge of 
his own damages; but Ld. K. confirmed the order, and faid, that 
a man who had ftolen would not flick to forſwear it; and that 
therefore, in odium ſpoliatoris, the oath of the party injured ſhould 
be a good charge on him who did the wrong. Childrexs and 


Saxby, 25 Car. 2. 1 Fern. 20 
3- An accountant ſhall be allowed ſams under forty ſhillings on 
84. Anon. 1 Vern. 283. But for this 


his own afhdavit. Mic. 16 
wide Title Account (B) Fl. 13 14 


CAP: 


2 A P. IV. 


Agreements, Articles, and 
_ Covenants, 


| a) An and — which ought to be per- 
inf] & econt. 
05 Parol agreements, or ſuch as are within the Patute 
of Frauds and Perjuries, & econt'. 
(c) Voluntary agreements, in what caſes to beperformed. 
D) Agreements, by whom to be performed. 
(E) Concerning the manner and time of performing 
Agreements. 
0 Where the perſon or eftate will be made liable to a 
Covenant or Agreement. 
(G) Where there may be Relief when the Apeement 
is not frrietly — 


(A) Agreements and Covenants which FOR to be per- 
formed in ſpecie, & econt'. 


1. TF an uncle covenants, in conſideration of natural love, 
and in order to gain a reconciliation between his nephew 
and his father, (whom the nephew had diſobliged) to ſettle 
his eſtate 'on his nephew: Such covenant be executed 
in. ſpecie ; though it be objected, that a Court of Equity cannot de- 
| cree the execution of a covenant or agreement in /pecie, when 
n party has a remedy for — at (a) law. Wiſeman and 
| have formerly Roper, 
been granted to ; —_ 
2 fed the nance of a ts in ſpecie as where à man promiſed 
ity, in 
to — leaſe, 2 4 Neef Ba decreed a performance; and a pro- 
Hibition was granted. 1 Roll. Abr. 280. Lat. 172. 1 Roll. Rep. 368. But now the power of Chan- 
cery and other Courts of Equity, in enforcing the execution of articles and agreements, is ſo well 
eſtabliſhed, that K agreed to be laid out in lands hall be N 


n 
> JIA 


. 


* 


Areemenit, Articles; and Covenants. 17 


Reber, 21 Caf. i. 1 Chan. Rep. 158. An r 
ſpecie. 19 Eliz. Cam 84. and the like objecion made. lands as mo- 


1 Chan. Ca. 39. and though a lofing bargain will ſometimes be decreed, as well as a beneficial 
one, 2 Vern. 423. yet it muſt ever be obſerved, that articles or agreements, but of which an 
equity can be raiſed for a decree in ſpecie, ought to be obtained with all imaginable fairneſs, and 


without any mixture tending to — circumvention ; and that they be not extremely un- 
a 


reaſonable in any reſpe& ; otherwiſe a court of equity will, ding do the circumſtance of 
the caſe, either ſet the agreement quite afide, ſend the party to law, or direct a trial in a Quan 

2. A. having a leaſe from the Dean and Chapter of ſells Upon an appeal 
it to B. and it was agreed, that upon'A.'s abating part of the mo- *9.this decree it 
ney, B. ſhould, upon the King and the Dean and s reſtors- T4. Chen. and 


tion, reconvey it to A. and though it was objected, that this was in Bridgana, 
nature of a and ſo more proper for a common law court] yet ibid. 
a ſpecifick of the agre was decreed. By Maſter 
of the 7's. 14 Car. 2. whey and Palmer, 1 * 5 
3. J. S. upon a treaty of marriage; offered to ſettle 500. pe: 
annum 23 2 jointure on his intended with, nnd/'was intrefied yith 
E e „ Gi CT a 
ing the marriage, that the jointure ſettled was not ſo much, and 
cling of making up, b ying before, his heir was decreed to 
make it Ars bs 
ved, by which he bound himſelf to make a jointure of that b Ss 
Mich. 1681. Bees and Bellaſe, 1 Vers. 15, 17. ö 
which make a covenant; for Where it appeatt td be the intent of two to do, or not to do a 


thing, it will be conſtrued a covenant, and the rather in equity, where a covenant is only con- 


idered as an evidence of an agreement, as a bond may be. Yide 1 Chan. Ca. 294. 
4 A Feme ſole, being tenant in poſſeſſion, agrees with the heir 
at law, who pretended a title, that in caſe he did not diſturb her, 
ſhe would leave him the land after her death, if ſhe died without 
iſſue of her body, or 500/. in money; the Feme married, and de- 
viſed to her huſband ; and though it was urged, that this was all the 
portion the huſband had with her, and that he was therefore gu 
a purchaſer, and that ſhe being tenant in tail, might have docked 
the remainder ; notwithſtanding Ld. Chan. decreed a performance 
of the 7 Paſc. 1682. Guilmore and Battiſon, 1 Vern. 48. 
5. If A. upon the marriage of his brother, executes a writing, 
dy which he promiſes, if the wife be worth 160/. and if he dies 
without iſſue, he will give his lands to his brother and his heirs, 
and the wife is worth 160/. And A. himſelf afterwards marries and 
ſettles the lands in jointure upon his wife, and dies without iſſue, 
having deviſed the lands to his wife in fee, though this is urged to 
de a limitation ta take effect after a dying without iſſue, and ſo 
ſubject to be deſtroyed by the tenant in tail, yet as the marriage 
was proved to be in expectation of the performance of this agree- 


ment, it will be good againſt the deviſee of the wife (c). Decrecd 0. . 
33 Car. 2. Goylmer and Paddiſton, 2 Vent. 353, 354. 3 


Rancs, but the ſubſtance of the act: So note, an agreement in equity is better than a convey- 
ance at law. Max. of Eg. 5%, 54. 


dant, who thereupon covenanted to ſave him harmleſs, and to ſtand | 
in his place tonching all payments to the King; the plaintiff bein 
fucd by the King brought his bill to have the agreement performe 
in. ſpecie, and although it was inſiſted that the plaintiff might recover 
| C damages 


J 
d . 
nt pro- (5) There 
e Ae eee e 


6. The plaintiff affigned ſome ſhares of the exciſe to the defen- 1 Bac. Abr. 6 
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damages at law; and that this was not a. covenant for any thing 

certain; and that by this means a Maſter in Chancery was to tax 

damages inſtead of a jury; yet it was decreed, that the defendant 

ſhoul perforni his covenants ; it was directed to a Maſter, that 

as often as any breach ſhould happen, he ſhould report it ſpecially, 

(@) Breach of at the court, if occaſion ſhould d be, might direct a trial in a 

Covenants tri. Lxantum damnificat” (a). Mich. 35 Car. 2. Lord Ranelagh and 
able at law; Hayes, 1 Vern. 189. 2 Chan. Ca. 146, S. C. 

for equity will not ſettle damages. Stafford and Mayor of London, 17 March, 1719. In Des Proc”, 

7. If J. S. a jointreſs, brings her bill to have an account of the 

2 Bac. Abr. 69. real and perſonal eſtate of her late kuſband, and to have ſatisfaction 

| 7% + thereout a defect of value of her jointure-lands, which he had 

cCovenanted to be and to continue of ſuch value; and the defen- 

dant inſiſts, that this is a covenant which ſounds only in damages, 

po and properly 1 Aer 

5 uity cannot et in ea 

in may bree inquire ns the vl ad eh fc 

lands, and it to the court, which may decree ſuch defect to 

be made jor ſend it to be tried at law upon 4 Quantum dam- 
nificat'. Mich. 1699. Hedges and Everard. 


| | 1 Bac Abr. 70 8. The condition af © Band wie as ſettle certain lands in ſuch a 


manor by ſuch a day; the obligor dies before the day, ſo the bond 
was ſaved at law; ite auction was, Whether this court would 
| decree amexecution is flock « Per Ld. Chan. the lands muſt be ſet- 
B Paſe. 1697. Holtham and Ry- 


5 By a Agreement, which was reduced into writing, 
2 de intended wife was to have more than would 
— left for the father, (indebted) his wife and two &. 

rs unpreferred ; and the court would not decree it, princi 
" of the extremity of it, but left n 

_() . we the law (5). 31 Car. 2. Anon. 2 Chan. Ca. 17. 

| 1 or gained by ſurprize, and therefore not to be ſet aſide; the court not being wil- 
ling to decree the whole, and not being able to decree part, (for a court of equity cannot aſſeſs 

damages) ie mouſe nocetarity go to law. Max. of Eg. p. 6. in the note. | 
10. If A. articles for the purchaſe of B.'s eſtate, retending he 
bought ĩt for one whom B. was willing to oblige, and thereby gets 
it ſomewhat the cheaper, when in truth he bought 1 it for another, 
equity will not decree an execution of this agreement. Hz. 1682. 

| Philips and The Duke of Bucks, 1 Vern. 227 
Prer. in Chan. 11. 4. on the marriag ge of bs daughter e B. covenants that B. 
238, S. C. ſhall have his lands called C. at his death, cheaper than any other 

8 perſon, and lives 18 years after, and deviſes to B. 1oool. and 

Hin. 245. to his daughter, B wiſe, cool ool. and deviſes the lands to his grand- | 
| ſon ; the court refaſed to an execution of the agreement, 

becauſe of the uncertainty of it; and it not being mutual, B. not 
being bound to take 1 it at any price. Hl. 1700. Bronley and gf. 
 feries, 2 Vern. 415. 
| 12. An agreement for a purchaſe "WIR obtained by an attorney | 
from an old woman of ninety, and ſeveral ſuſpicious circumſtances 
. appearing, Ld. Chan. would neither decree it to be carried into ex- 
if ecution againſt the heir at law, nor to be delivered up upon a croſs 
| bill exhibited for that Pe. Hil. 1708. Green and Mood, 2 Fern. 
632, | : (DB) Parel 


by | 


”- 
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(B) Parol Agreements, or fuch as are dds the Statute r for 1 
F Frauds and Perjuries, & econt'. 


_— EEC 


co agreement, had expended large oney 
in repairs, 2 to which 3 defendant the (a) ftatute of () By the 


Frauds and Perjuries, and the plea was allowed. But Ld. K. was 2? ; pr wotng S 


eee of the rep of free- 
Gy that it ſhould be put into writing 8 tered hold, or terms 
the caſe, 1 require an anſwer. 1682. Folly and dre 
Whiteing, 1 151. uncertain inte- 


| reſt in or out 
| of lands, Ce. Lag oF" writing, and apal by the pres making them, or ther gras. 
_ rized by writing, have no greater effect than as eſtates at will, except 

three years, from the making whereof the rene reſerved ſhall . value of 


1 
pleaded the ſtatute of Frauds. Ld. 
K. ſaid, that the difficulty was, that the a& makes void the eſtate, 

but does not ſay, that the t itſelf ſhall be void; and chere- 

fore he thought, that if that ſubſiſted, ſo as to intitle the party to £5 

at law, it might be (5) decreed in equity, and directed (5) As the ſta- 

t point to be tried and that afterwards he would confider farther ute of Frauds 

| fir! but as to the improvements made, his Lordſhip was clear of 24 Perjures 

| qa ir pho manga for uſe and neceſlity, and not merely a defigu to pre- 

humour and fancy, the party was to have ſatisfaction. 


1683. Hollis and Edwards & a. Deane and Izard, 1 Vern. 159. —_— de, or any 
treaties, 

| Incertainty, perjury, or contrariety of evidence, ſeveral caſes not liable to theſe inconveniences 
have been determined to be out of the ſtatute, upon the diſtinctions, which ſeem the 


more neceſſary to be mentioned, as many of the printed cafes on this ſubje take no notice of 


Abr.73 74, Cc. 


leaſes not exceeding 


Eafter vent, either in 


them; and bynot giving us all the circumſtances of the caſe, frequently contradi& each other ; oy | TH: 
diſtinctions. | : | nb 


it may likewiſe be proper to inſert the caſes themſelves, which ſupport theſe 


3. 1}, That tho" the agreement be by parol, and in no part exe- Prer. in Chan. 
cuted, yet if there be no incertainty, the court will decree it: As if a 208, S. C. 


bill be brought for a ff rformance of an agreement, and ib, gung 
the ſubſtance of the at is ſet forth in the bill, and confeſſed 15. 


by the defendant's anſwer, the court will decree execution of it; 2 Equ. Abr. 47. 
for in this caſe there is no danger of perjury, which was the only pl. 15. S.P. 
thing the ſtatute 1 to prevent. Mich. 1702. Croyfton and 
Banes. Mich. 171 imondſon and T weed. 
| BE 2dly, 7. *. t 
reduced into writing, and part of the agreement is executed, 5 
but the reducing of it into writing is prevented by fraud, it may be 
- As if upon a marriage-treaty, are givenby the: 
uſband to draw a ſettlement, and by him privately countermand-. 
ed, and afterwards he draws in the woman, by perſuaſions and a-. 
ſurances of ſuch ſettlement, to him, this ſhall be executed. 
Mich. 1719. Sir George W and Log Montacute $ caſe. : 
. .- $. 80 


Sg agreement 2 by parol, yet if it be agreed 2 in Chan. 


x 1 
i 1 
57 


Vid. 2 Equ, 
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So where a Feen was concerning the hang of 
my on a . the conveyance propoſed was an abſo- 
lute deed from the mortgagor, and a deed of defeaſance from the 
mortgagee; and after the m had got the deed of convey- - 
ance, he refuſed to execute the defeaſance ; yet it was decreed 
againſt him on the fraud, by Lord Nottingham, after the mak- 
ing the ſtatute, a caſe quoted and agreed to, in Sir George Max- 
wells caſe. - Mich. 1719. 2 

6. 3dly, When the agreement is figned but by one party, = it may 


Abr. 42: pl. 9. be decreed on the circumſtances of fraud; as where the 


on a treaty-of marriage for his dau keer with the plaitff, figned 


a writing comprizing the terms of t; afterwards 
dekoning to ude the force thereof, eds Goin his maven 


ment, ordered his daughter to put on a good humour, and get the J 


intiff to deliver up that writing, and then marry him, which ſhe 
3 did; 3 
to ſee them go by to be married; and the plaintiff was relieved by 
the Maſter of the Rolls upon the point of fraud, which was proved. 
Cited to be adj » by Ld. Chan. in the repel (6) Bawdes and 
pens 1h 1715. Mallet and Halfpenny, Hil. 1699. 2 Fern. 


. . the name of Halfperny and Ballet; but no 
reer 
plaintiff to court his daughter, and the marriage being afterwards 
and he not ing his diſlike till aſked for payment of the 


portion, and permitti young couple to live with him; the Maſ. 
ter of the R S and poyimintet the parties. 


7. The defendant's fon made his addrefles to the plaintiff's 
daughter, and the plaintiff defiring to know what the father could 


ſettle on him, he told him, that his father had an eſtate of 6o/. hr 


 _ an, that he was in a good trade, and would take him in partner; 
und faid he would ſatisfy him more particularly by going to his fa- 
ther, who lived at ſome diſtance off, and — went, and 
on his return told him, that he would ſettle the eſtate on him, and 
take him in partner; upon which the plaintiff agreed to ſettle a 
 leaſchald eſtate on him of 2 or 300l. per ann. but deſired the ſon 
to acquaint his father of it by letter, who did, and the father, in 
bis anſwer, expreſſed his ot ng of the match, and ſaid he 
would comply with every thing he told his ſon. On the marriage- 
day the woman fell ſick of the ſmall-pox, and the ſame day the 
ſon went to bis father's, where he fell fick likewiſe of the ſmall- 
pox, but in his fickneſs was prevailed on to make a will, and de- 
vile the leaſehold eſtate to his father, and died; the wife recover- 
ing, her father and ſhe pray a reconveyance of the leaſehold eſtate, 
or that the agreement might be performed in ſpecie, and a diſcovery 
of the letter wrote by the ſon, and infiſted, that the letter and an- 
ſwer brought the agreement out of the ſtatute of fravds ; but the 
defendant denying that he knew the contents of the letter, though 
he owned he received ſuch a one, and that he had burnt it as 
 waſte-paper, Ld. Chan. (though he ſaid it was a caſe of great com- 
nw} doubted whether he could relieve the plaintiffs, ſaying, 
t was only executed according to the ſtatute, by one party, and 
what the defendant told his ſon might be very uncertain, who per- 
haps might have magnified matters, in order to enhance his father- 
1n-law's good eſteem of him; but he gave the parties time to ſee 
x wey could agree the matter, Hil. 1710, Hall and Butler. 8 
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$. On a marriage - treaty, the lady's father propoſed to give Prec. in Chan. 
4500l. portion, and the huſband was to ſettle 5 500l. 282 8. C. 
Lern the father PEN. . Min- CP: 1 
ſoulPs chambers, who hearing the propoſals on both ſides, took — 
down minutes or heads thereof in writing; and the ſame day gave 
them to his clerk, to draw a ſettlement according to the terms of 
the agreement ; the next day the father fell ſaddenly, and 
died in two hours after, and the next morning the marriage was 
confummated ; and on a bill brought to have a ſpecifick perfor- 
mance of the agreement, Ld. Chan. decreed it to be within the 
ſtatute of frauds, and ſaid, he knew no caſe where an agreement, 
though wrote by the party himſelf, ſhould bind, if not figned, 
n or in part executed by him; and that thoſe preparatory |} 
; might have received ſeveral alterations or additions, or the agree- 
4 ment might have intirely broke off upon ſome further inquiry of 
the 's curcumftances ; and this decree was thought very juſt 
by the Bar, who all agreed with my Lord Chancellor, That if the 
| * res been had upon the foot of this writing, and the fa- 
ther had been privy and conſenting to it, that he ſhould afterwards 
have been obliged to execute his part thereof. Paſc. 1715. Bawdes 


9. If A. agrees to ſell the lands in queſtion to B. and a ſhort 


note is drawn of the t, (but not by either party) 
parporting, among other things, that 223 1 the lands 
Lady-day next, and that he ſhould then pay the purchaſe- 

money, and poſſeſſion is delivered B. who thereupon puts in his 

cattle, and makes incroachments on A.'s other lands, by which 

ſome differences aroſe, which to remove, A. defires B. to | 

the bargain, which he refuſed ; upon which A. ſells the lands to C. 
who had notice; B. having tendered the money and conveyances 

the 26th of March following, he will be decreed the lands, this 

agreement being in part executed, and therefore not within the 

ſtatute. Hil. 1685. Butcher and Stapely, 1 Vern. 363. 2 Vern, 

I 455, S. C. cited in a caſe where an agreement, though not ſigned, 

pyet being in executed, was decreed. Pyke and Williams. 
1 10. A. ſold houſes to B. for 2000l. a note was made by 4. of : 
the agreement, and ſigned by B. only; and it was objected, that 
this was within the ftatute, and that the note binds not him who did 
not ſign it; and that they muſt be both or neither bound in equity; 
but it was decreed that they were both bound. 36 Car. 2. Hat- 
ton and Gray, 2 Chan. Ca. 164. | | . 

11. A. agreed by parol with B. for a leaſe, which was drawn, 
peruſed, *. corrected by A. 's counſel, and afterwards engroſſed; . 
B. ſigned the leaſe, A. having pleaded the ſtatute : The court or 
dęred him to anſwer, but ſaved the benefit of the plea till the hear- 
ing. Hil. 1683. Lowther and Carril, 1 Fern. 221. ED 
12. An adminiſtratrix, and her two children, being intitled to a 
leaſe of a houſe, they all agree to make a leaſe to J. S. for ten 
oy: and the adminiſtratrix alone, with the privity of the other 


two, executes the leaſe; and it was held, that this was out of the 
te, and the leaſe good, Mich. 1683. Heighter and Sturman, 

3: For: $10" i p 
13. A. and B. being joint-lefſees of a building-leaſe, 4. by parol 
| agrees to ſell his intereſt to B. for four guineas, and accepts a . 


* * 
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of compaſſes in hand to bind the ; A. having pleaded the 4 
ſtatute of frauds, Ld. Chan. ordered him to anſwer, the agreement a 
being in part executed, but ſaved the benefit of the plea to the 
bearing. Mich. 1687. end Patten, 1 Vern. 47 2, 473. ( 
14. But where A. and B. 2 in treaty to purchaſe 
31 they agree by parol, that J. P 
ſhall defiſt, and that B. ſhall purchaſe, and let J. have part of the 4 
und, which he wanted, at a proportionable price ; B. purchaſes, a 
Fur refuſes 1 the agreement; and it was held by the Maſ- 
ter of the R 


, that this was out of the ſtatute, r exe- 
cuted by A. 's deſiſting; but upon an appeal Ld. Chan. held it 
within 4 proviſion wr of & act, and reverſed the decree. Mich. 
1708. Lamas and Bayly, 2 Vern. 627. 5 5 
15. The fingle point of a caſe was, Whether an agreement in 
writing could be diſe by parol; and Ld. K. North held it 
might, and diſmiſſed the bill, which was brought to have it exe- 
cuted in ſpecie. Paſc. 1684. Gorman and Saliſbury, 1 Vern. 240. 
| 16. 4. wrote a letter, fignifying his aſſent to the marriage of his 
: CY da r 5. OO RIRAS RR I0e Bot 1500/. and after- 
— * by another letter, upon a fu treaty concerning the 
marriage, he went back from the propoſals of his firſt letter; but 
in ſome time after declared, that he would to what was pro- 
poſed in his firſt letter: This letter was 7 
te) By the 29 Writing, and not within the (a) ſtatute of frauds and perjuries, 35 
| Car. 2. c. 3. Car. 2. Bird and Blaſe, 2 Vent. 361. and that the 10n 
no action ſhall had ſet up the terms of the firſt letter again; vide 1 Vern. 110. 
4 brought. to Mich. 1682. in Moore and Hart, where a letter wrote by a father, 
| BE promiſing a portion, and he conſenting, held out of the ſtatute. 


agreement or conſideration of a marriage, unleſs the agreement, upon wh:ch ſuch action ſhall = 
de brought, or ſome memorandum or note thereof, ſhall be in writing, ſigned by the party to be 


* 


charged there with, or ſome other perſon authorized by him. 1 | 5 
17. On a bill for a marriage- portion, the chief evidence to ſup- £ 
port it was a letter proved to have been written by the father's hi : 
rection, wherein it was ſaid he would give 1500/. portion with his 
daughter, and that he was afterwards privy to the marriage, and 
ſeemed to approve of it ; and the portion was decreed the huſband, 
Who had taken out adminiſtration to his wife ; and this decree af- 
firmed in the Houſe of Lords. Mich. 1694. Wankford and Fother- 


(5) 2 From. by (8), 2 Vern. 322. 4 
201 : "@- 3 | 
decree under the name of Wanchford and Fotherley ; and this Reporter ſays, that Lord Keeper 
cited two caſes, one of Hart and More, where a port on was decreed upon a letter writ, and ano- 
ther of Maſguill, &c. where writings were prepared and agreed, but being blotted, were ordered 
to be writ fair, and were ſo; but before they were ſealed the party died, and equity charged the 
| executor with the portion agreed to be paid, Jbhid. 202. FO = 
Vid. etiam 18. On a treaty of marriage between the plaintiff and the de- 
2 Vern. 34 fendant's daughter, a meeting was appointed, and an agreement 
N e this 1 drawn up in writing, but ſigned by neither party; and the defen- 
8 burt, dant ſwore, that though it was drawn up in writing, yet upon ſome 
and the chief diſputes and difficulties ariſing afterwards, it broke off; but one 
| ſupport of the witneſs ſwore, that after it was writ, it was read to the parties, 
plaintiff ſremed and approved of by them; afterwards the plaintiff married the de- 
2 * + yo fendant's daughter, with his conſent and privity, who ſeemed ſo 
the A well pleaſed, that he helped to ſet them forward in the morning, 
though this unfiniſhed agreement is alſo there mentioned. 


6 
by 
; 


* 
{5 
2. 
b * 
5 

7 
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and entertained them at his houſe ; and he was decreed to 
the agreement. Hil. 1690. Cooles and Maſcall, 2 Yern. 200, 201. 

19. But where A. by letter under his hand promiſed 10000. to 
his niece, but in the ſame letter diſſuaded her from marrying the 
plaintiff, but afterwards was preſent at, and gave her in urging 
yet the court would not decree the payment of the 1000/. but left 
the plaintiff to his action at law. Hil. 1690. Douglas and Vin- 
cent, 2 Vern. 202. | | 5 I 

20. A. and B. agree, that B. ſhall aſſign a term for years in his 
houſe and plate, and certain veſſels of beer, for 200 guineas, 
whereof one was paid in hand as earneſt of the .bargain, and three 
days after 19 guineas more; and part of the agreement was, that 
it ſhould be executed by writing at a certain time : Upon a bill for 
a {pecifick performance of the agreement B. pleaded the (a) ſtatute () By 
of frauds, and inſiſted, that no part of the things being delivered, 29 Car. 2. c. 4. 
there was no execution, and that the 20 guineas were delivered no contract for 
for the leaſe ; but Ld. K. over-ruled the plea. Hil. 34 & 35 the fale of - 
Car. 2, Leak and Morrice, 2 Chan. Ca. 135. 


wards, ſhall be good, except the buyer actually receives part of the goods ſold, or g ves ſome- 
CR Ee e N 
made and figned by the to be c with the contract, or their agents thereunto lawſully 
authorized ; and no action is to be brought upon any agreement, that is not to be performed 
bas wn only ee id agreement, unleſs the agreement upon which 
8 u be brought, ſhall be put in writing, and figned by the party to be charged 


the 
2. 


(C) Voluntary Agreements, in what Caſes to be 
1. TF there are two (5) voluntary deeds or conveyances of the (5) Tho' vo- 
ſame eftate, the firſt ſhall prevail. Goodwin and Goodwin, — A 
1658. 1 Chan. Rep. 173. | VEFAnces are 
regularly good, ſo as to bind the parties themſelves, if they are not attended with badges of 
fraud or circumventian ; yet it has been always held diſcretionary in eourts of equity, whether 
they would interpoſe, either in aiding or ſetting them aſide; but if they affect creditors, pur- 
chaſers, or even younger children, a court of equity will interpoſ e. FS: 

2. If A. makes a voluntary ſettlement of his eſtate, without any 
power of revocation, and afterwards deviſes it, the deviſee being 
a volunteer, ſhall have no aid againſt the ſettlement ; for to relieve 
in ſuch a caſe, would be to — as a 9 nous no man 
can make any voluntary diſpofition of his eflate, but by his will only, 
which oaks be abſurd. * Id. Chan. Mich. 1682. Villar. = | 
. Beanmont, 1 Fern. 100, 101... _ 

3. So where A. conveyed his lands to the uſe of himſelf for life, 
remainder, as to a third part, to his wife for a jointure, remainder 
of the whole to his infant heir in tail, and two days afterwards 
makes his will, and deviſes the ſame eſtate with other things, to 
his infant heir in tail, but ſubject to the payment of debts, in caſe 
his 1 eſtate ſhould not be ſufficient, and alſo a legacy of 
2501. The perſonal eſtate proving deficient, on a bill brought to 
have the debts paid out af the Jands, that the legacy may be 
charged on the perſonal eſtate, it was held by the court, that the 
ſettlement, though voluntary, yet it was not revocable, and there- 
fore the teſtator was diſabled to charge the lands by his will. 
Trin. 1687. Bale and Newton, 1 Fern. 464. rope 1 
| * 


„ for ten 
Or 


1 Bac, Abr. 72. 
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A. ſeiſed in tail of freehold lands, and in fee of copyhold 
tanks, deviſed the copyhold lands to the defendant, wha was in- 
titled to the remainder of the freehold lands, and deviſed the free- 
hold lands to the plaintiff; the defendant apprehending there had 
been a recovery ſuffered by the teſtator, agreed with the plaintiff, 


without any conſideration, that each of gn Prwary enjoy the | 


lands according to the will; but diſcovering afterwards that there i 
had been no ſuffered, he broug * action to recover his 
freehold lands; the plaintiff brought a bill to eſtabliſh the 
agreement; which 1 ly, Frank and Frank, 

1 Chan. Ca. 84. 


in it, ſo as it cannot 4 8 ; 
execution thereof; but in caſes it will be decreed, if intended ä 
. as a proviſion for younger children, In a note at the end of Bon- N 


Sam and Newcomb, 2 Vent. 365. 2 Fern, 40, S. P. 


Os A father makes a voluntary ſettlement on his eldeſt fon and 


his heirs, without any pqwer of revocation ; afterwards he makes 
a ſettlement on his ſecond ſon for life, r | 


and other ſons in tail, and dies; the firſt deed came to 
the eldeſt ſon's heir, "and the other to the ſecond ſon, broughr 
L. » "ng 9g vat been otherwiſe 
2 it was held by Ld. Chan, that both deeds 

the conſideration of beirig a child 


, yet 
n ts fie able the fed Clavering and Clavering, 


x Bac. Abr. 73, bond 


1b e Vide 2 Vern. 475, — C. differently ſtated, and ſeve- 
es there put to this p 
N NR 1 by ane to kis houſe keeper, with a 


ent of 1t, and the bond is loſt, 8 N 


— the annuity, for ſervice is a con 
turpis contractus ſhall be N unleſs proved, Lightbone: ind 
Wooden, Hil. 1 700. P 


(D) Agr cements, by whom to be performed. 


F 4. by writ, agrees with B. and C. to pave the reets in 
J ſh, and they, in behalf of the pariſh, agree to pay him 


for it, . this writing is lodged in the hands of B: if A. paves the 
ſtreets, he muſt have relief againſt the undertakers, eſpecially i in 


this caſe ; the written agreement, which is his evidence, * 
the hands of one of them; and the undertakers muſt take 
remedy againſt the reſt of the pariſh. Mich, 1 3 Car. 2. Meriel — 


: W3mond d/all, Hard. 205. 


2. If fifteen of the tenants of a manar agree to incloſe a com- 
mon, and it appears that there are eighteen who have right of 


commonage 3 yet an incloſure will be decreed, though oppoted by 


three, for it ſhall not be in the power of two or three per- 
ſons to oppoſe a public good. Anon. 6 Now. 15 Car, 2. ber Ld, 


Chan. and Maſter of the Rolls, 3 Chan, Rep. 13, 14. 


3. So if the agreement be to ſtint a common, jt ſhall be decreed, 
though oppoſed by two or three humourſome tenants. Trin. 168g. 
Delabeere and Bedding field, 2 Vern. 103. where it is ſaid, that a 


ſtint is more to be favoured than an  incloſure. By Lds. Commiſſ. 


4 
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4. If tenant in tail, for valuable conſideration, agrees to convey, 
he may gi” led i in equity to execute the agreement; but if 1 Bac. Abr. 68. 
he died, his ue is not bound thereby, unleſs he doth ſome act 


3 to and confirms the agreement. Trin. 22 Car. 
2. Roſs and Roſs, 1 Chan. Ca. 171, 1 Ley. 239, S. P. Though 
there was a decree, and the father ſtood out all the proceſſes of 
contempt. Povel and Powwel, Hil. 1708. So 2 the father 
died in priſon, and in contemp e „ ray yet 
the iſſue was not bound. Fox and Crane af, Mich, 1693. 2 Vern. 
| 306. But AN vide by what ac of the * heir 
mall be bound, Title Heir. | 
5. If a copyholder for life, ale by he cuſtom there is a wi- 
dow's eſtate, agrees to fell his eftate, and dies; his 3 
more bound by the agreement, than one jointenant is 2 
ment to ſell by the other, Bill diſmiſſed with coſts (a) Pac. 1688. (a) For if ſuch 
e and Daſbauood, 2 Vern. 63. — 
ſhould bo decreed, all Lordy would be defrauded of their fines? fc. bid 
6. . : 
to ſurrender or levy a though the huſband die before it be 1 Bac. Abr. 66 
done, CC 


Baker and Child, 2 Fern. 61. 
7. The plaintiff's father a himſelf to the defendant H. a 
3 preg 


ſcriyener, to borrow 2000. 
and the plaintiff and his father entered into bonds for the payment 
of it to B. and C. the plaintiff's father became afterwards inſol- 
yent, and he himſelf alſo, by reaſon of the debts for which he ſtood = 
for his father ; The father having com with his 
other creditors for ſeven _— pound, the plaintiff and 
his father applied themſelves to the defendant, to know wiere B. _ 
and C. lived, who, inſtead of informing them, told them that they 
would tand to any thing he did ; ypon which they compounded 
ny wooded yaa the pound, 7 7ol. Sho paid immediately, which 
was done, and 30l, at a afterwards, which was tendered ; and 
now the plainti prays that the bonds be cancelled, and that 
he may be indemmhed ; and it was decreed that the plaintiff ſhould 
pay B. and C. their whole money, they not being privy to the 
| 22 and that H. 1 he added as an agent, ſhould repay 
him, according to the agreement. Hil. 1690. 
| 3 Wells, 2 Fes 127. 

8. IT A. articles on behalf of B, to purchaſe four houſes in Ja- 
maica, and to pay 800. for the bs. and pending a ſuit to com- 
pel the ſeller to make out a good title, the houſes are ſwallowed 
up by an earthquake, yet A. ſhall pay the 8oo/. though he has not 

ſufficient effects of B.'s in his hands. Decreed, and afterwards af- 
firmed in the Houſe of Lords, Caſs and Rudell, 2 Yern. 280. 


(E) Concerning the Manner and Time of performing 
Agreements. 


F an agreement be to uit the poſſeſſion of lands, the cou 
'T will not decree a Sort... Fance of the lands themſelves ; but if 5 
the agreement was to convey lands, the court would have decreed 
the agreement, though the party was not apprized what eftate he 
had in the lands, Per Ld, K. Hil. 1682. Gerard and Jux, 
Vers. 121: ; gp 


e n Ne . * N 1 
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2. If a bill be brought to have a covenant decreed in ſpecie, 
whereby the plaintiff was to have a pit in the defendant's ground 
for gging of black ſtone, and that when the old one failed, he 


might a new pit; and with a farther covenant, that there 
ſhould be no other pat there ; and it appears in the cauſe, that the 
defendant, and thoſe under whom he s, had been in poſſeflion 
of a pit there, and had uſed the ſame for above fixty years paſt; 
the court, inſtead of decreeing the covenant in ſpecie, will diſmiſs 
the bill. Hil. 1690. Scolefield and Whitehead, 2 Vern. 127. 
3. If A. articles to ſell lands to B. (who was his agent, and 
greatly intruſted by him in the ent of his eſtate) for i 5000. 
the whole money to be paid, or ſo much land returned as would 
make up what he paid ſhort of the 1 5000. and A. conveys part of 
the to B. and by his perſuaſion values that part at an under- 
value, alledging it was not material to mention the very ſum, in 
regard he was to make up the whole 15000. and then B. ſells this 
part to C. and then would have returned ſo much of the reſt as 
would make up the 1 5000/. tho? the ſale to C. ſhall ſtand, yet the ar- 
ticles ſhall be ſet aſide as unreaſonable ; and the rather, becauſe B. 
had not paid the money, or returned the value in lands, according 
to the time prefixed. Decreed, and affirmed in the Houſe of 
Lords. Mich. 1690. Broom Whorwoed and Simp/on, 2 Vern. 186. 
4̃. If one is bound to transfer 3oo/. Eaft-Irdia ſtock before ſuch 
a time, which he neglects to do, and the ſtock is much riſen, he 
was decreed to transfer the ſtock in /hecie, and to account for all 
_ dividends from the time that it ought to have been transferred. 
Mich. 1700. Gardner and Pullen, 2 Vers. 394. 

5. If 4. covenants on his marriage to purchaſe lands of 2001. a 
Rep. 325-0 | year, and ſettle them for the jointure of his wife, and to the firſt, 
3s examined. Sc+ ſons of the marriage; and he purchaſes lands of that value, 

| but makes no ſettlement ; and on his death the lands deſcend on 
his eldeſt ſon ; if the ſon brings a bill for a ſpecifick performance 
of the agreement, the lands deſcended will be decreed a ſatisfaction 
of the covenant. Trin. 1706. Wilcocks and Wilcocks, 2 Vern. 558. 


(F) Where the Perſon or Eſtate will be made liable to a 
Covenant or Agreement. 1 


1. UF a man hath lands ſubjeR to the payment of a rent-charge, 
and pf ws of the lands to B. and covenants that that 

part houl? be charged of the rent; yet this is not ſuch a real 
covenant, that ſhall run with the land, and charge the other lands 

with the whole; but it is only a perſonal covenant, which muſt 

(a) 1 Chan. charge the heir only in reſpect of aſſets (a). Mich. 1656. Cook 


Ca. 212. C. P. and Arundel, Hard. 87. decreed in Scaccario. 
decreed cont” | | 


in the caſe of Lord and Lady Cornbury and Middleton & ab, Trin. 23 Car. 2. by Ld. Keeper, Wy/d 
J. and B. Windham. 5 3355 
| 2. A purchaſer of the crown-lands, in the time of the late 
wars, ak, part to the plaintiff, and covenants to make further 

aſſurance, and he on the King's reſtoration had a leaſe for years 
made to him under the King's title; and he was decreed to aſſign 
his term in the part he ſold. Hil. 27 Car. 2. Taylor and Debar, 
1 Chan. Ca. 274. 2 Chan. Ca. 212, S. C. in totidem Verbis. = 

Me 
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3. If a man covenants to ſettle lands, or an annuity out of 
lands, and he afterwards purchaſes lands, having no before, 
and deviſes it, and dies, this purchaſed land ſhall, notwithſtand- 
ing, be liable to the covenant. Paſc. 1689. T coke and Haſtings, 
Vern. /. ! 
2 "© an. his os ſeiſed in right of the mr K. of Proc, i ths. 
| ieces of ground, indenture, 25 January 1622, did grant a 3% S. C. in 
E oatereourle to one J. Hl. and his heirs, through the ſaid two pieces iden Vorbis 
of ground; and by the deed did covenant for them, their heirs 
44. — from time to time, to cleanſe the ſame, and that all 
ines and recoveries levied and ſuffered, or to be levied or ſuffered, 


| | A 09g ſhould be and enure to the ſtren ing and 
c mfirming the ſaid watercourſe, according to the ſaid grant; and 
zrwards a recovery was had, and a deed executed, declaring the 
aſes to be as aforeſaid ; the watercourſe by meſne aſſignments came 
" eothe plaintiff, and the ſaid two pieces of ground to the defen- 
ant, who built on the ſame, and much heightened the ground 
4 hich lay over the ſaid watercourſe, and made it much more 
EZ nargeable and inconvenient to repair; and as it was alledged (and 
« In part proved) the building had much obſtructed the ſaid water- 
5 zourſe ; ſo the bill was for eſtabliſhing the enjoyment of the ſaid 
ratercourſe, and that the defendant, and all claiming under him, 
h night from time to time cleanſe the ſame, according to the cove- 
ant: It was objected, that the ſaid covenant being a perſonal co- 
1 enant, was not at all ſtrengthened by the recovery, and that the | 
| lint, and thoſe under whom he claimed, being ſenſible of it, had 
or forty years cleanſed the fame at their own charges: But the 
ourt was of opinion, that this was a covenant which run with the 
y Wand, and made good by the recovery; and that though the plaintiff 
ng tad cleanſed the ſame at his own charge, whilſt it was eaſy to be 
5 None, and of little charge; yet ſince the right was plain upon the 
n eed, and the cleanſing made chargeable by the building, it was 
"© eaſonable the defendant ſhould do it; and decreed accordingly, 
. d gave the plaintiff his coſts, Hil. 1691. Holmes and Buckley. 
« | G) Where there may be Relief when the Agreement is 
; not ftriftly performed. 
n en the tide of 
e, WY / * the uſurper, ſold the ſame to the defendant's teſtator, and 
at ovenanted that he was lawfully ſeiſed, c. the church being re- 
al tored, and the eſtate made void, F. S. was relieved againſt this co- 
ds enant; there being ſome proof, that at the time of ſealing, the 
uſt Plaintiff, J. S. he undertook for his own act only. Ld. 
% han. and Maſter of the Roſs, Mich. 14 Car. 2. Dr. Caldcot and 
WH, 1 Chas. 2 and a like caſe of Farrer and Farrer, ſaid 
5 $0 have been decreed about ſix months before. 3 55 
II 2. 4. ſells to B. with covenants only againſt A. and all claiming 
_ ©), from or under him; B. ſecured the purchaſe-money ; but be- 
ner ere the payment the land was evicted, but not by any title under 
ars but by a title paramount; B. ſued to be relieved, that he might 
ien et be forced to pay, ſeeing the land was loſt, and was relieved. 
©) Ld. Chan. Anon. 31. Car. 2. Chan. Ca. 19. reported ex rela- 


one Churchill, 
= — 3. If 
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3. If a creditor agrees with his debtor to take leſs than his debt, 
© that it be paid preciſely at ſuch a day, and the debtor fails of 

yment, he cannot be relieved ; for per 1-4. K. Cujus eft dare jul 

of die iſponere. Mich. 1683, Sewel and Maſſon, i Fern. 210. 1 Chan 
a * P. arguendo. 


If money be lent on a mortgag per cent. and the mort. 
8 eee he male default for the four | 
of iuxty days after time of payment z if he makes f e, 


Lord Hallifax and Hi 


Hil. 1 ns, 2 Vern. 1 
Vid. u. 5. IF al fora org tom 7 


years covenants to lay out 200/, 


COS upon the within the firſt ten years, and lays out but zo. 
| 2 Eo. Abr. 511. and after thirty years of the leaſe are red, the brings an 
plz action of covenant, and recovers 1 50l. ger, equity will nei. | 
for Ld Chan. though the damage 
in improvements; per ges 
reaper — yet the jury were proper judges ; and ta decree ii 
to be laid out now the leaſe is almoſt expired, is not proper, for it 
18 the leſſee would not be fo careful in lay ing it out in 
nin » 2s he would be, were it laid out at fir. . 


improvements 
316, S. c. not Tg 1685. (a) Barker and Holder, I Vent. 316, 317. 3 4 
Ventris. _ 6. If A. agrees with B. the lord of the manor, to purchaſe 2 
1 1 copyhold for two lives, and pays 2000. in part, and is to pay the 
remainder in three months, and then to name his lives, and take e 
1 3 a court is held, and the three months expire, and . 
ly, and the manor comes to one who is not bound by 
Max. PPS. t; the executor of B. will be decreed to repay the 
is equity. money, although it is inſiſted, that it was A. so laches, that he 
e eee Decreed Mich. 1687. Aubry and Run, 
1 Fern. 472. 
7- ea to receive intereſt on tallies, receives the | 
principal, and fails, nende err | 
but B. would not come in without having a greater com ; 
which 4. agrees to give; 4. brings a bill to be reliev agi 
this underhand agreement; but he having been guilty of a great 
fraud and breach of truſt, and he by the faid agreement having 
promiſed to make ſome ſatisfaction, it was held, that he was not 
. to any * Hil. 1707. Small and *. 2 Ven. : 
3. a 


321 a x = . . — . 
SF ACS . KTS EB,. Soe. 


— 


> ww 


CA p. V. 


F 
. 


Amendment. 


(A) In what Caſes to be allowed. 


defendants to the ſuit. 3 Chan. Rep. 92; — 1 the 


. requires amendment before the defendant's. appegrance, it may be amended u 

ip I pgs nracs, cots maſt be paid: The 

u upon a demurrer, in for a flip or mi are twenty ſhillings, which being paid, the 
amend without motion; bun if ang new ences ect ah ho cans fs re whe 


court will admit upon motion and affidavit of ſuch new . 


2. So where ſome tenants of a manor brought a bill againſt the 
rd, to eſtabliſh certain cuſtoms ; and he demurred, becauſe all 
e tenants were not made parties, either as plaintiffs or defendants ; 
id the court gave them leave to amend their bill, and to add as 
any more plaintiffs as would give them letters of attorney ſo to 
. and as to the reſt, to make them defendants. Hil. 25 Car. 2. 
% & aÞ and Fletcher, Rep. in Chan. Temp. Finch 114. 

3- The plaintiff ſet forth a conveyance in his bill, without date, 
xy, month, or year; and upon demurrer the court gave him 
ave to amend. Trin. 28 Car. 2. Buſhell and Newby & ab, Ibid. 


J 4- The defendant moved to amend her anſwer, upon affidavit, 2 Freem. 173, 

Int the matters untruly ſet forth were added in the margin of the S. C. and fays 

wght after ſhe had peruſed it; and fo ſhe was thereby ſurprized; - ina, vo 

d it being alledged, that no replication was filed prout certificate Chertle and 
d affidavit of notice of this motion being read, and the plaintiff Cherrle. T 

aking no defence, it was ordered that ſhe (6) amend her anſwer (5) The defen- 

the ſaid matters miſtaken. Ld. Chan. an , 

bute and Lady Dacre, Mich. 15 Car. 2. 1 Chan. Ca. 29. And the gy nut 

te liberty ſaid to be given in Lord Coventry's time, in the caſe his anfwer in a 
Chettle and Chettle. 1 . mal matter; 
8 but if it be in a 


ö 
N 
| idavit of ſurpriſe, t of coſts, allow of an 

J. The defendant, by her anſwer, having conſented that an 
d made by her father might be confirmed, defired leave to 


end her anſwer in that particular, having made oath that ſhe 
RE never 


. A Bill may be (a) amended: where there are not | par- () If there be 
Abe de d proper par 


—_©_ may 
cu for the plaintiff to ſet forth, this is regularly done by filing a ſupplemental bill, which 


Maſter of the Rolls, dant may with- 


move to amend 


rerial point, he muſt give notice of the motion for ſuch amendment to the plaintiff's cler 
ſolicitor; and it be in a material point, and after ifſue joined, yet the court will, on 


_—_ A « 
— —— fot — 7 — — 1 2 
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never read the award, and that ſuch anſw/er was prepared by her 
father who had wronged her in the award z but the court refuſed 
— her leave to amend her anſwer. Eafter 1702. Harcour 

us Lady Anderſon, 2 Vern. 434. One reaſon ſeems to be, becauſ 
the father war an arbitrator of her own c g 

6. A 1Zanci _ I | * ſhould be 
made e hearing caule, ut in ſuit A. 
CS ens: of ths Giltier';s in A ont, in the title of the 
order for confirming the report, the words Er Uz* were omitted; 
the defendant at law took. advantage thereof, and pleaded then 
was no ſuch order made in the cauſe ; and the plaintiff perceiving 
the miſtake, obtained an order from the Maſter of the Rolls w 
amend the title of the order, by adding the words Er Uz', which 


was afterwards confirmed by Ld. K. it was to charge: 

ſurety. Tris. 1700. Spearing and Lynn, 2 Fern. 376. 
7. But in a cauſe e the defendant had and the 
i. f 


witneſſes were examined, that in the title of the in 


Fern. 435 
tice of the court. 


c A 


K 


Annuity and Rent-Charge. 


(A) What ſhall be conſtrued a good Annuity or Rent- 
Charge, and whoſe Perſons and Eſtates made liable. 
(B) How far a Court of Equity will affiſt, and give a 

Remedy for recovering an ty or Rent-Charge, 
when there is none at Law; and bere of Apporti- 
onment and Extinguiſhment. a 


(A) What ſball be confirued 4 good Amity or Rent- 
Charge, and whoſe Perſons and Eſtates made liable. 


1. A Man deviſes all his lands for the payment of his debts, 
aud deviſes an annuity out of a certain town, which the 
truſtees ſell ; and it was decreed, that the annuity ſhould iſſue out 
of the other lands unſold, there being ſufficient to pay the debts. 
Mich. 28 Car. 2. Lord Kennoule and Earl of Bedford & ab, 
1 Chan, Ca. 205, _ — | a 
2. An annuity of 20/. per annum was deviſed out of a rectory, 8 
and the glebe being but of 405. per ann. value, and the tithes not right to be 
hable to a diſtreſs by law (a), the Maſter of the Rolls decreed the without a re- 
whole rectory to be liable to pay the annuity. Hl. 18 & 19 Car. 2. medy.—But 
Thorndike and Collington, 1 Chan. Ca, 79. | 5 mo os, wry 
are thoſe which the law acknowledges to be ſuch, and never gives judgment againſt them, 
though it cannot give a remedy for them ; and not equitable rights, for which equity gives a re- 
medy in the very creation of them. (a) Of things which lie in grant, and not in te- 
nure, no rent can be reſerved, which will be liable to a diſtreſs, as advowſons, tithes, fairy» 


franchiſes, &c. 1 Inft. 44- 6 
3. If a man covenants to ſettle lands of ſuch a value, or an 
annuity out of land, and he has no land at the time, but pur- 
chaſes lands afterwards, which he voluntarily deviſes, yet the lands 
ſhall be liable to the annuity in the hands of the deviſee. Tool 
ings, 2 V. ; 97- | 5 | 
4+ A man having debauched a young woman, and intending af- 
to put a trick upon her, { an annuity upon her of 
ol. per ann. for life, out of an eſtate which he had nothing to 
with ; yet the Court of E uer decreed him to make it good 


out of an eftate which he had of his own; and this decree was 
5 afterwards 


32 


— | 
Pl, 6, P- 87. 


Annuity and Reni- Charge. 
afterwards affirmed on appeal to the Houſe of Peers. Cited in the 
(a) + Me Title Marchioneſs of Anandale verſus Harris (a), Trin. 1727. and ſaid 


to have been adjudged: about a year before. 

5. A. is tenant in tail, ſubject to a rent-charge to B. for life; 
B. and A. died, the rent-charge being in arrear; and the queſtion 
was, whether the iſſue in tail is liable to the executor of B. within 


the ſtatute of * 8. Ag -» y the arrears incurred in the life-time 


of his anceſtor ; han. ſeemed to be of opinion, that the 


| heir was not liable, Joey mrper baphate ay rpg tho? 


increaſed there 


if the rent-charge had continued, he would be liable to be diftrain- 
ed for the whole arrear, which was /ummum Jus; and tho? this 
caſe ſhould be within the ftatute, yet he ſaid the proper remedy 
the iſſue in tail was at law. Tris. 1708. Lord airfax and 


Lord Derby, 2 Fern. 612. 


(B) Hero for 6 Curt of Emily wil off and give a 


for recovering. an or Rent-Charge, 
when there is none at Law; and bere of Apportion- 
ment and Extinguiſoment. 


Rent of 1/. 147. per annum was H. 6. to 
Ad. 2 Ram 


geſts, that the college did not know where the lands lay, ſo as to 
enable them to diftram, and therefore pray that the executor of the 


tertenant may be anſwerable for the arrears, which the Maſter of 
the Rolls chough reaſonable, in reſpect that the perſonal eſtate was 
Ys and decreed it accordingly. Zaton-College and 

Beauchamp, Hil. 20 Car. 2. 1 Chan. Ca. 121. | 
2. The bill was for ſecuring the payment of 5/. per annum rent, 
and likewiſe the arrears thereof, ſuggeſting that the'deeds by which 
it was granted were loſt ; and there being proof that it was con- 
Huy pl ble e coo — oy Os 
e arrears growing rent, ſaying, It was le, 
becauſe it did not appear . 
2 at law: Collet 22 Janes, Hil. 20 & 21 Car. 2. 1 Char. 

a. 120. 
So where a bill was brought, ſu that the plaintiff did 

nat knw the takes ——_— _— bf the land, 
ſo as to be able to declare with exactneſs; and the court ſaid they 


would decree it, but at the im importanity of the defendant directed a 


trial, whether there was any grant, or not. Cox and Foley, 


I Fern. 359. 


Tp plaintiff ſu ſts, that he having the t of a rent- 
4 „ n 


from 1 converted the premiſſes into tillage; and Ld. Chan. 


directed to have it tried, whether there was any fraud uſed to pre- Þ 
vent the plaintiff from diſtraining, and declared, if there was, he 
would grant relief. Davy and Davy, Mich. 2 Car. 2. 1 Chan. Ca. 
144. But if there be a remedy at law, equity will rarely grant 
any, or change the nature of the rent. Vide 1 Chan. Ca. 185. 1 
5 


one of the purchaſers. Cary 


land charged by general words, und defires 4. and her huſband to 


not obliged to pay the annuity ; and further alledges, that her huſ- 


nutty, tog=ther with the arrears, to wa ag and an account of 


acceptance of the mortgage, it no foundation in a court of tee of a rent- 


Annuity and Rent-Charge. $3 
$. If a man grants a Rent-charge out of all his lands, and afer- 


wards ſelleth _— lands by parcels to divers perſons, the grantee of 
the rent-charge ſhall be reſtrained from levying the whole rent on 


6. A. on his marr: Seed a rent-charge on his wife for ber 
jointure, and afterwards deviſed to the wife part of the land ſo 
ſettled ; and it was held, that there ſhould be no (a) apportionment, (a) Regularly 
for the deviſe was intended her as an advantage; and it was not at law there can 
declared to be in ſatisfaction of her dower, arid therefore ſhe may be no apporti- 
diſtrain for the rent on any part of the land. Knight and Cal. ment of > 
thorp, Mich. 1685. 1 Vern. 347. arge be- 


cauſe t is an 
intire thing. 1 Rol. Abr. 234. As if the grantee purchaſe part of the land, he cannot bring a writ 
of annuity, becauſe he muſt declare on the whole deed. Ca. Lit. 32 Likewiſe if part of the land 


out of which the annuity iſſues, is evifted by a prior title, there can be no apportionment ; but 
then the reſt of the land is chargeable, or the parry may bring a writ of annuity. 1 Inf. 


es herd . 1 rh as if part of the land out of which the rent 
iſſues deſcend on the grantee. 1 Rl. 236. ' p 


If A. hath a rent- charge iſſui 
7 notice of this rent, 
er. B. fills the ee 


- 


havi 
and 


join in a ſine to the purchaſer, 3 5 it would not prejudice 
; whichwas accordingly done gh the rent by 4's act was 
yet, beca Ar. no conſideration given — or 
t to extinguiſh the rent, ſhe ſhall be relieved. 
and Hawhes, Hil. 27 & 28 Car. 2. 1 Chan. Ca. 273. 
8 A. ſeiſed in Len of 8ʃ. Annum, and 
„r lega- 


poſſeſſed of a perſonal eſtate of 280. value, devi 
cies, and gave * his eldeſt ſon B. the plaintiff, 5/. av year for forty 


years, if he ſhould ſo long live, and deviſed to his ſecond ſon C. 
the ſaid meſſuage in tail, and made him his executor and 43 


legatee. C. during his life, paid the annuity, but being now dead, 
his wife and executrix infiſts, that there being no charge on the 
lands by the words of the will, and that ſhe not having aſſets, 


band, having docked the intail, and conveyed the premiſſes to J. S. 
in truſt for the laintiff, for the ſecuring the payment of 5ol. which 
he borrowed of him, his right, if he had any, is by the ſaid mort- 
gage extinguiſhed ; bur m—_—_—_— the court decreed the an- 


the profits of the eſtate to be taken for tha ws pn. and ſaid, that 
the executor being deviſee of the land, the land liable ; 
and as to the objection of his having (5) extinguiſhed his right by (5) 8 


equity. Elliot and Handeack, Trin. 1690. 2 Fern. 1 143. | Charge purche- 


which the rent iſſues, he alt never afermcds have a writ of a for his . n- 
Cuilhed by his own folly. > 86. Go. Lit, * 


+ 


* 
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Anſwers, Pleas, Demurrers, &c. 


(A) 2 foal be a full and z eie anſwer. 


(B) Where the party may conclude, charge or diſcharge 
Himſelf by bis anſwer. 


(C) What ſhall be à good plea, and well pleaded. 
f D) bat. ſhall be @ good cauſe of demurrer. 


5 (E) A—_— pleading, and demurring to the ſame 
cf) Concerning the replication. 
As to the manner of compelling a defendant to anſwer, 


at what me, and anſwering upon interr ogatories, 
vide title Proceſs. 4 5 


(A) What ſhall be 2 full and ' ſufficient 2 


1. THERE in a joint and ſeveral anſwer by A. and F. 
if A. for himſelf anſwers, and B. ſays that he hath peru- 
ſed the anſwer of A. and believes it to be true, ſappoſing B. char- 
3 gend with nothing of lis own knowledge, ſuch a relative anſwer is 
(a) An anſwer (a) ſufficient ; but it is otherwiſe, where the defendants anſwer 


Toa matter, ſeyerally. Hil. 1659. Walker and Norton, Hard. 16c. in 
| charged on Scactario. I | FO Te 5 


Fendant | 
fact, muſt regu- oa 2 

larly be without ſaying, To his Remembrance, or, As he beli 3 if it be laid to be done within 
ſeven years before, unleſs the court; upon exceptions taken, ſhall ſpecial caufe to diſpenſe with 
ſo poſitive an anſwer ; and if the defendants deny the ſact, he muſt traverſe or deny it (as the cauſe 
requires) direRly, and not by way of negative pregnant; as if he be charged with the receipt of 
a ſum of money, he muſt deny or traverſe, that he hath not received that ſum, or any part thereof, 
or elſe ſet ſorth what part he hath received; and if a fact be laid to be done, with divers circum- 
ſtances, the defendant muſt not deny, or traverſe it I.terally, as it is laid in the bill, but muſt an- 
ſwer the point of ſubſtance poſitively and certainly. Clarendon's Orders, 18 Car 2. 


2. In 


0 


| Anſwers, P leas, and Demurers. 
2. In a bill for tythes of conies by cuſtom, the defendants by 


anſwer deny the cuſtom, but do not diſcover how many conies 


they killed, nor the value of them ; yet it was reſolved well enou 

(the rather, becauſe the demand was againft common right) for 
there being a full anſwer given to. the thing in demand, till that 
be tried, the defendants are not bound to diſcover ; and if it ſhould 
be tried, the defendants are not bound to diſcover ; and if it ſhould 
be otherwiſe, the defendant, by a feigned ſuggeſtion; might be 


forced to diſcover any thing; but if in ſuch caſe the matter be 


found againſt the defendant, he ſhall after be examined upon inter- 
rogatories. Pa/c--13 Car. 2. Randall and Head. Hard. 188. 
3- But where there is no ſuch great inconvenience, as upon a bill 
againſt an executor to diſcover aſſets, he muſt anſwer, though he 
N 
a bi t againſt t a joint , and one 

of hots anſwer ſays, he believes and hopes to prove the debt 
paid ; the cauſe is heard on bill and anſwer, as to him, the 

laintiff can have no decree; for though the defendant does not 
lireQly fwear that the money is paid, yet his anſwer muſt be taken 
to be true, becauſe the plaintiff, by not replying to him; has ex- 


_ cluded him of the benefit of his proof; and the rather, becauſe it 


a_ a piece of ing in the plaintiff to proceed againſt him, 
rho was moſt ignorant of the matter; but upon payment of coſts 
he may reply to the other defendants. Hil. 1682. Barker and 
Wyld, 1 Fern. 140. | 


5. On exceptions to an anſwer, the defendant having ſworn he 


received no more than the ſum of ———— to his remembrance, it 


was allowed to be a good anſwer. Hall and Bodily, 1 Vern. 470. 
6. If the plaintiff excepts to the anſwer, and the exceptions are 


referred, the maſter certifies the anſwer inſufficient in the points 
excepted to, and then the defendants fully anſwer the charge of the 


bill; but in truth the . are longer than the bill; and the 
maſter, upon a reference of the ſecond anſwer, reports the anſwer 
inſufficient in the points excepted unto, and the defendants except 
unto the report, and inſiſt, that they had anſwered well, having 
anſwered all the matters of the bill; yet they ſhall anſwer all the 
matters of the exception as well as of the bill, they not having ex- 
cepted to the firſt report. Criſp and Nævil, 1 Chan. Ca. 60. 
7. If there are two defendants to a bill, and one of them puts in 
an inſufficient anſwer, which is ſo reported, and on exceptions to 
the maſter's report, his report is confirmed by Ld. Chan. and af- 


terwards the other defendant puts in juſt ſuch another anſwer, and 5 


inſiſts on the ſame matter; the court, for avoiding of delay, will 


judge of the inſufficiency of this ſecond anſwer without ſending it 


to a maſter. Mich. 1682. Weſt and Lord Delaware & al', 1 Vern. 
74 e | 


D 2 (3) Mere 


2. But where a perſon having ſworn in his anſwer, to avoid a 
ſequeſtration, that he was ſati a debt owing 
now brought by him for the ſaid debt, the maſter of the rolls 


Anſwers, Pleas, and Demiurrers, 


(B) Where the party may conclude, charge or diſcharge 
bimſelf by his anſwer. 


deem or be forecloſed ; the defendant, in his anſwer, 

to pay the plaintiff what was due on his mortgage ; but 
finding afterwards that there was a mortgage prior to the plaintiff's, 
aad that the mortgagor had made a deed of truſt of theſe lands 
for the payment of his debts, and that the creditors had obtained 
a decree, that they n 
he would willingly retract; but though it that the circum- 
ſtances of the caſe were thus varied, yet the maſter of the rolls 
held the defendant to the offer in his 


T's plaintiff brought a bill againſt the defendant to re- 


to him, in a bill 


would not ſuffer that anſwer to be read againſt him. Mich. 1669. 
Jones and Lenthall, 1 Chan. Ca. 154. 1 | | 

23. Where the defendant pleaded himſelf a p for a valu- 
able conſideration, _ notice, as by = 8 Ec. re * be 
produced, may appear ; upon arguin plea, it was to 
ſtand for an anſwer; and it bei — that the defendant might 


leave the deed with his clerk in court, that the 42 might have 


the ſight and peruſal of it, purſuant to the in his anſwer, 
and though the bar (being aſked by the court how the courſe was) 
agreed, that by his offer the defendant had made the deed part of 


his anſwer ; and therefore it had been the courſe to order it to be 


produced ; yet Ld. Chan. ſaid, he would not bind the plaintiff, be- 
in 1 the improvident offer in his anſwer. Mich. 
1 58. Watkins and Hatchet. | - 


. It was faid per Cur', Mich. 1690. That the caſe of Howard | 

Brown was the firſt caſe in this court, where, becauſe a man 

had charged himſelf by anſwer, that this anſwer ſhould be allowed 
as a — 


diſcharge, and that it ought to be the laſt. 2 Vern. 194. 


Where an accountant may charge or diſcharge himſelf by anſwer, vide 


title Account, letter (B). 
5. If the plaintiff conveys an eſtate abſolutely to the defendant, 


and he afterwards brings a bill to redeem, and the defendant inſiſts, 


that the conveyance was abſolute ; but confeſſes, that after the mo- 
ney paid, with intereſt, it was to be in truſt for the plaintiffs wife 
and children; and the plaintiff replies to the anſwer; the truſt 
will be decreed for the benefit of the wife and children, though no 


| other proof of the truſt ; for it appears by the defendant's own 
_ confeſſion, that he was not to have the eſtate abſolutely. Pac. 


1693. Hampton and Spencer, 2 Fern. 288. 


(C) Ba. 


« Paſe. 1687. Holford 
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dhe plaintiff ſhould pay the uſual coſts © 


1 Chan. Ca. 241. = | | 
3. The bill being to have an account of a truſt, the defendant 
ties, he was not bound to anſwer ; for otherwiſe he might be thrice 


Hanne and Steevens, 1 Fern, 110, Whoare tobe parties to the Suit, 


ment at law. Vin and Fletcher, 1 Vern. 473. 
F. The bill was, that the plaintiff's father, by ſettlement on his 


Creſſet and Kettleby, Hil. 1683. 1 Fern. 219. 


_ plead the privilege of the exchequer ; but the plea was over-ruled, 
— there was a third defendant, who had no right of privilege. 


Anfevers, Pleas, and Demurrers. 
(C) What ſhall be a good plea, and well pleaded. 


1. HE bill being to be relieved touching a debt due to the 
laintiff as executor; the defendant pleaded an outlawry 


of the — in bar, but the (a) plea was over ruled, the plaintiff C) pleas in 


ſuing in auter droit as executor, Killigrew and Killigrew, 1 Vern. equity ar f 
&c. iſt, A plea to the juriſdiction; 2dly, A plea to the perſon; 3dly, A plea in bar. f.. the 


juriſdiction muſt ſhew, that the lands lie, that the matters were tranſacted, or that the party lives 
out of the power of the court, and reach of its Proceſs, as out of the kingdom, or in a County 


Palatine, Ic. but for this vide title Courrs, and their Furiſaiftion. A plea to the perſon muſt ſhew, 


| that the party is diſabled by outlawry, excommunication, Ic. A plea in bar, as it goe more to the 


merits, and often cauſes a perpetual diſmiſſion of the bill, the court will ſometimes order it to ſtand 
for an anſwer. Pleas of this kind are various, as acts of parliament, fines and recoveries, releaſes, 
&c. purchaſing without notice; but notice muſt be denied. 1 Yern. 179. 2 Yent. 361, S. P. by 
way of anſwer, and not by way of plea. 1 Chan. Ca. 161. And note, that if there be any fraud al- 
edged in the bill, it muſt be denied by way of anſwer, and not by way of plea, 1 Ven. 185, 


2. A former bill depending was pleaded in bar of a ſecond ; but 
though both bills — ſame nature and effect, yet as the 
latter had ſome new matter, ordered, wy as. the plea was good, 

Fa. Ape” mandy but the 
defendant to anſwer the ſecond bill, and the former bill diſmiſſed 
with twenty ſhillings coſts. Crofts and Woreley, Mich. 26 Car 1. 


pleaded he was intruſted for three children, vix. for the plaintiff 
and his two brothers, and that the other two not being made par- 


called to an account for the ſame matter, and the plea was allowed. 


vide title Bill, letter (B). 

4. The plaintiff intitles himſelf as adminiſtrator; the defendant 
pleads the plaintiff is not adminiſtrator; it was objected, this was a 
negative plea: Per Car”, allow the plea, it is a good plea in abate- 


firſt marriage was only tenant for life, or elſe tenant in ſpecial 
tail, and the plaintiff was the eldeſt fon of that marriage, and 
that the defendant claimed by a ſubſequent ſettlement, having no- 
tice of the firſt ; the defendant pleaded a fine levied by the father, 
and ſet forth her title under the ſecond ſettlement, and inſiſted ſhe 
was a purchaſer ; but did not plead ſhe had no notice of the firſt 
ſettlement. Ld. K. The bill being in the disjunctive, the defen- 
dant might take it either way; and having pleaded a fine, which is 

a bar, ſuppoſing the father to be tenant in tail, allowed the plea. 


6. Two of the defendants, being the officers of the Exchequer, 


| Fanſhaw 


38 


2 Freem. 175, 


S. C. 


Vid. 2 Freem 43 
2 Equ. Abr. 70. 
Cr. 3. Cont. 

As to the con- 
fiderationwhich is a valuable, 
muſt beexpreſ- hill charges notice 


ly aver'd, 


Nuer, 


Anſwers, Pleas, and Demurrers. 
Fanſba and Fanſbaw. Trin. 1684. 1 Vern. 246. Vide title Pri- 


wilege.. 

7 If a bill be brought for an account of the proſit of mines, 
and the defendant pleads a ſpecial act of parliament, which gives 
an excluſive juriſdiction of all matters ariſing within the mines to 
the courts of A. but does not aver there is a court of equity, there 


the plea will be over-ruled. By Ld. Chan. Trin. 1682. Strode 


and Little, 1 Vern. 58. 
8. If a bill is brought to be relieved upon a truſt, and cha 

the defendant with notice of the truſt, before the taking of hi 
conveyance; the defendant, by way of anſwer, may deny the no- 
tice, and plead he is a purchaſer for valuable conſideration, without 
ſnewing what the eration was; though it was objected, that 5s. 
h not an equitable conſideration ; but where the 
ore the defendant took his conveyance, and 
the defendant, by way of anſwer, denies the notice at the time 


of his purchaſe or contract, and pleads he is a purchaſer, &c. this 


plea is naught, being 1 the anſwer, which denies only 


notice at the time of e haſe ; which may be underſtood of 


the contract, and not of the execution of the conveyances. By 


Id. Chan. and Tyrrel J. Mich. 10 Nov. 15 Car. 2 Mare and May- 


how, 1 Chan. Ca. 34. „ 

9. The plaintiffs being mortgagees, the bill was to diſcover ſet- 
tlements, and what eſtate the mortgagor had in him; to this bill 
the defendants pleaded two ſeveral ſettlements, whereby the mort- 
gagor was only tenant for life; but the plea was over- ruled, be- 
cauſe the defendants did not offer, by way of anſwer, to admit the 
tenant for life to be dead, that ſo the plaintiff might try the va- 


lidity of thoſe ſettlements at law; for if they ſhould expect till 


the tenant for life was dead, their witneſſes that could prove the 
fraud might be likewiſe dead; beſides, the defendant pleaded thoſe 


ſettlements to be made after marriage, in purſuance of promiſes 
and agreements made before marriage, and did not ſet forth what 


thoſe promiſes and agreements were. Hil. 1682. Lord Keeper & 
al verſus Wyld & al, 1 Yern. 139. 555 
10. A plea of a purchaſer for a valuable conſideration over- ruled, 
becauſe the defendant did not alledge ſeiſin and poſſeſſion in the 
perſon "_ whom he bought. Trin. 1684. Trevanian and Maſſe, 
1 Fern. 246. 1 

11. The bill was, to be relieved touching certain lands, which 
the plaintiff claimed title to as heir on the part of his father; the 
defendant pleaded, that the mother was the purchaſer of thoſe 
lands, and that the defendant was heir on the part of the mother; 
but it being not pleaded that the defendant was heir of the whole 


blood to the mother, (and in fact he was only of the half blood 
to the mother) for that reaſon the plea was over- ruled. Hi. 1686. 


Addiſon and Hindmarſh, 1 Vern. 442. 


12. The defendant pleads, that the plaintiff brought a former 
fuit for the ſame matters, which ſuit is ſtill depending tor ought he 


knows to the contrary ; for the plaintiff it was inſiſted, that this plea 
was not good, becauſe he does not poſitively ayer, that the former 


ſuit is ill depending; and no iſſue can be taken upon his know- 


ledge to the contrary; but the maſter of the rolls allowed the plea, 


becauſe the plaintiff ought not to have ſet it down to be argued, 
| 1 5 | for 
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Anſwers, Pleas, and Demurrers. 


for by that he admits, that the former ſuit for the ſame matter is 
depending ; but the plea ought to have been referred to a maſter, to 
examine whether there was a former ſuit depending for the ſame 


#n 


matter, or not; ſaid, there needs no poſitive averment, that 
the former ſuit is ffill depending, for that is examinable by the ma- 
ſter; and the defendant never ſwears a plea of a former fuit de- 
pending, but it is always put in without oath. Trin. 1685. Urlin 
and „I Vern. 332. Vide Hard. 160. where a plea was held 
naught for want of an averment in the conclufion. 


0 65 A plea was held ill, becauſe it went as to any fraud ſuggeſt- 
ed, Oc 


and alſo becauſe it did not aver, that the accounts which 


were pleaded were juſt and true accounts, Mich. 1727. Haſtings 


and Draper. 


*14. One Pordant had brought a bill in this court againſt the 


defendants, for ſeveral ſhares in their ftock, and after fold a ſixth 


part of what he was intitled to from the defendants to the plaintiff, 
who now brought his bill for his ſixth part; the defendants pleaded, 
that Pordant had before brought his bill for ſeveral ſhares, of which 
the plaintiff's now demand was part, and that the former ſuit was 


ſill depending; but becauſe he had not averred, that the defendants 
had appeared to the former ſuit, or put in their anſwer, or that 
they were ſo much as ſerved with proceſs to appear, the plea was 


diſallowed ; for it is no ſuit depending till the parties have appeared, 
or been ſerved to appear, but tals Dos of g ent — into 
the office, which may lie there for ever, and never come to a ſuit; 
but if the former ſuit depending had been well pleaded, the court 
was clear of opinion it would have been a good plea, though the 
bill was brought by another perſon, and not by the now plaintiff; 
for elſe the plaintiff in the other ſuit, after his bill brought, might 
aſſign his ſhares to twenty ſeveral perſons, who might each of them 
bring ſeveral bills, and fo harraſs the defendants, for what the firſt 


ſuit was ſufficient. Trin. 1729. Moor and Welſb Copper Company. 


D) What ſhall be a goed Cauſe of Demurrer. 


„U in abill brought againſt B. C. D. and E. the plaintiff ſets 
forth that he is keeper of G. Caſtle, and prays B. may dif- 


cover what title he hath to a certain meadow which belongs to the 
ſaid office, and that the defendants, as brewers of the city of G. 
by cuſtom ought to pay to the ſaid keeper a certain annual ſum, 


Sc. this bill is naught, becauſe it concerns things of diſtin& na- 
F tures, and is brought againſt ſeveral perſons, which will occaſion 
= ſeveral anſwers and examinations; and if ſuffered to be put all in 


one bill, each party would be obliged to take copies of what no 


way concerned his own cauſe, whereby his charge wauld be in- 


creaſed to no purpoſe, Reſolved upon demurrer, 15 Car. 2. Berk. 
and Harris, Hard. 337. 


2. But where the defendant demurred, becauſe the plaintiff's 
bill was brought againſt ſeveral defendants for ſeveral diſtin 


matters; yet the demurrer was over-ruled ; becauſe the plaintiff, 
by his bill, had charg2d the defendant with combination, which the 


defendant had not denied by aaſwer. Mich. 1686. Poel! and 


Arderne, 1 Vern. 416, Een. 
2s 3. W. ere 
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Anfewers, Pleas, and Demurrers. 


3. Where a man demurs, for that the bill contains ſeveral mat- 


ters not relating one to the other, and in ſome whereof the defen- 
dant is not concerned, if by anſwer the defendant doth more than 


barely deny combination and confederacy, he over-rules his de- 


murrer. Trin. 1687. * and Weſton, 1 Verb. 463 

4. A bill was echibi 5 

ver, whether ſhe was married ſince the death of her huſband; to 
which ſhe demurred, and aſſigned for cauſe, that ſeveral goods and 


chattles were deviſed to her by her huſband, which ſhe was to en- 


joy during her widowhood only, and that a diſcovery might 
amount to a forfeiture of her intereſt in them; and the court allow- 
ed the demurrer. 24 Car: 2. Monnins verſus Monnins, 2 Chan 


Rep. 68. Vide bills of diſcovery, title Bills. | 


5. The bill was to eſtabliſh an * for a ſeparate mainte- 
nance for the defendant's wife, (amongſt other things) — * 
a diſcovery of ſeveral unkindneſſes and ips, which the de 


 dant, as it was pretended, had uſed towards his wife, to make her 
recede from this agreement; to which diſcovery the defendant 


demurred, for that it was not a matter properly examinable or re- 
hevable in this court; and the demurrer was allowed. Mich. 1683. 
Hincks and Nelthorpe, 1 Vern. 204. 


6. A bill being exhibited to be relieved againſt a bond of the 


teſtator's, ſuggeſting that it was entered into without any conſi- 
— — 


deration, it being only for that the teſtator had kept 
company with the t, and had a baſtard by her; anda 


demurrer to that part of the bill was allowed; although it ſeems 


by the caſe to be admitted, that a demurrer was not the p 
refer- 


5 to be relieved for ſcandal, but that the bill ought to be 
red, 


and the ſcandal expunged. Mich. 1682. Page and Neale, 

1 Fern. 107. Qu. If the demurrer was allowed in this caſe: by the 
caſe in Vern. it ſeems to me not allowed. 15 

7. If an infant is intitled to the truſt of lands in fee, which 


were deviſed to her by her uncle, and ſhe marries without her fa- 
ther's conſent, and the father brings a bill againſt the huſband and 
wife, and her truſtees, to the intent a proviſion might be made 


for her and her children, out of theſe lands, c. and the huſ- 


band and wife demur, this demurrer will be allowed; for it ap- 
pears by the plaintiff's own ſhewing, that he hath no right either 
in law or equity to the lands in queſtion. Paſc. 34 Car. 2. Micoe 
and Powell, 1 Vern. 39. But where a huſband is obliged to make a 


ſuitable ſettlement on his wife, wide title Baron and Feme. 


- 8. In a bill to be relieved againſt an award made by ſome of the 
members of the company, touching the guartum of freight due to 


the plaintiff from the . the arbitrators and ſome of the 
e 


particular members being defendants, they demurred to the 


whole bill, becauſe the plaintiff could have no decree againſt them, 
and their anſwers would be no evidence againſt the r ; 
the de- 


and the plaintiff might examine them as witneſſes; and 

murrer was allowed, without putting them to anſwer as to matters 
of fraud and contrivance. Trin. 1700. Dr. Steward verſus Eaſt- 
India Company, 2 Vern. 380. Vid. aut. 2 Equ. Abr. 78. Ca. 8. 


9. A bill was brought by the obligee in a bond againſt the heir | 


of the obligor, alledging, that he having aſſets by deſcent, ought 
to ſatisfy this bond, to which the defendant had demurred, _— 
| the 


the defendant, to have her diſto- 
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plaintiff had not ex alledged in the bill, that the heir was 
LI redo ego „ that the heir ought 
W to pay the debt, yet that was held inſufficient, and the demurrer 
was allowed. Croffing and Honor, 1 Fern. 180. 

10. A bill being exhibited to diſcover a perſonal eſtate and will; 
the defendants demurred, becauſe it appeared on the plaintiff s own 
ſhewing, that they were neither creditors or legatees ; and the de- 
murrer was allowed. Hil. 25 Car. 2. Blondell U and Pannett 
af, Finch 88. 3 

11. A bill being exhibited to prove a will, and te the 
teſtimony of the witneſſes; the defendant, upon examina- 
tion of one of the witneſſes, exlubited an interrogatory to him to 
diſcover what deeds or ſettlements he knew the teſtator had made; 

w which the witneſſes demurred, as not pertinent to the matter in 
ie; and Ld. K. over- ruled the demurrer, becauſe he would not 

introduce ſuch a precedent as for a witneſs to demur; for it did 
not concern the Witneſs to examine what was the Point in Iſſue. | 
Abton and Aſpton, 1 Vern. 165. . t: 
12. Therecan be no Demurrer to a Subpzna in nature of a ſtire «+ 
facias, for the ſubpæna is no record, nor any where filed. Eafter 
16 Car. 2. Wan and Lake, 1 Chan. Ca. 50. (a) Neither can there (4) 2 en. 
be ademurrer to an anſwer. Tren. 16 Car. 2. Williams and Owen 180. Ward. and 
Ca, 1 Chan. Ca. 56. (5) But wide the caſe of Wakelin and Wal. Lale, S. C. 
thal, Mich. 31 Car. 2. 2 Chan. Ca. 8. cont. Gun he 
131, 8. C. ſays it was a demurrer to an anſwer to a bill of review, and that the demurrer was, be- 
cauſe it would tend to perjury and infiniteneſs to examine things examined and decreed, and that 
the court was of that opinion; but that there could be no demurrer to an anſwer in equity. 
Ruled, that there ſhould be no examination of that which had been examined before. Gilh. Eg. 
Rep. 234, S. C. cited by Ld. C. B. Gilbert. | | . 8 

(E) Auſwering, Pleading, and Demurring to the * Vide” "0 
ame bill. 5 
1. IHE defendant had pleaded a former decree in bar to the 

| plaintiff 's bill, but the plea was not ſuffered to be opened, 
for that it came in after a proclamation returned; and alſo came in by 
a general commiſſion, which was to take the anſwer only, and not 
plead, anſwer, or demur. Mich. 1684. Loyd and Gunter, 1 Vern. 274. 

2. Where the defendant anſwers to part, and pleads to all other 
matters not anſwered unto, the plaintiff cannot put in exceptions 
to the anſwer, till he has firſt argued the plea, or obtained an or- 
der, that the plea ſhall ſtand for an anſwer, with liberty to except 
to bn matters not pleaded unto. Mich. 1685. Dannell and Reyney, 

1 Vern. 1 | 
z. The plaintiff brought his bill to be relieved againſt a fraud 
in the defendant, in cauſing a ſhip to be ſunk, upon which he had 
made ſeveral inſurances, and the plaintiff had ſubſcribed ſeveral of 
the policies. Defendant, as to part, pleads pendency of a former 
ſuit, and then anſwers to part, and demies all the Fraud charged on 
him by the bill : plaintiff replies generally to the anſwer, without 
taking notice of the plea ; and witneſſes were examined on both 
ſides, and the cauſe „ and a trial at law directed, which 
went againſt the defendant, who petitions for a rehearing ; and on 
the rehearing the defendant inſiſted, that the plaintiff had been 
utterly irregular in his proceedings, for not ſetting down the plea 


Vid. 2 Will. Rep. 369. 371. 
is ſurrender was made in purſuance of a power reſerved by a for- 


ſurrender, had ſet his name to it, and fo might be conſidered as a 


power, executed in the preſence of three witneſſes, antecedent to 
the ſurrender to the uſe of the plaintiff, and likewiſe demurs; for 
that if the plaintiff had any title, it was a title merely at law, and 


of the bill, by reaſon of the inconſiſtency. On the plea being firſt, 


was good, as a plea of the defendant's title, and the demurrer 
laſt he over ruled the plea, and allowed the demurrer. Trin. 1728. 


Anfevers, Pleas, and Demurrers. 


to be argued and diſpoſed of by the court before he replied ; for 
the plaintiff himſelf cannot take upon him to over- rule it, be it 
what it will, but muſt bring it for judgment before the court, and 
for want of that, all was irregular, and ought to be ſet afide ; but 
my Lord N and Maſter of the Rolls were both of opinion, 
that the defendant by theſe proceedings had waved his plea, and 
therefore the proceedings were regular; fo the cauſe went on, and 
the former decree was * ich. 1701. Lucas and Holder. 
4- Where a defendant has demurred, he may aſſign another cauſe 
of demurrer at the bar, paying coſts; and if ſuch cauſe of de- 
murrer is over-ruled, he Kon to pay double coſts ; but where a 
defendant has pleaded, and there 1s no demurrer in court, he can- 
not demur at the bar, though he would pay coſts. Mich. 1682. 
Durdant and Redman, 1 Vern. 78. This not the preſent practice, 


* 5. The plaintiff's bill was to eſtabliſn a voluntary ſurrender made 
by him and his wife of her lands, to the uſe of him and his heirs, 
againſt the defendant, who was the only daughter and heir of the 
plaintiff's wife, by a former huſband ; and the wife was now dead; 


mer ſurrender to the wife, to ſurrender ut to ſuch uſes as ſhe hy 
writing, or laſt will, in the preſence of three witneſſes, ſhould 
direct or appoint ; and the preſent ſurrender, under which the plain- 
tiff claims, was made in the preſence of two witneſſes only, who 
ſabſcribed their names; but the deputy ſteward, who took the 


third witneſs, on which the bill was brought to eſtabliſh this as a 
good ſurrender, Lepper to the power; the defendant pleaded, and 
claimed title under a will made by the wife, in purſuance of her 


he might bring his ejectment, if he thought ſit; and it was object- 
ed, that this plea and demurrer were for one and the ſame thing, 
and therefore inconſiſtent and contradictory in themſelves ; for the 
laintiff may reply to the plea, and go on upon that in this court; 
n the demurrer fays he has nothing to do in this court, but muſt 
o to law; ſo that the one is to keep him here, and the other ta 
end him to law ; and though it is frequent to plead to one part 
of a bull, and demur to another part ; yet it was never known, 
that the defendant 22 and demurred to one and the ſame part 


it was inſiſted That gave this court juriſdiction, and then the de- 
murrer afterwards, to ſend the plaintiff to law, came too late; or 
at leaſt it was urged, that the demurrer had cver-ruled the plea, 
and that both could not ſtand. Ld. Chan. ſeemed to think the plea 
f likewiſe, as it was a demurrer to the plaintiff's title; but at 


Cotter and Layer. 


(F). Cox- 


Anfewers, Pleas, and Demurrers. 


(F) Concerning the Replication. 


IF there is a plea and anſwer to the ſame bill, and the plaintiff 

replies to the plea only, it will be irregular ; for the replica- 
ion muſt be to the anſwer, as well as the plea. The cauſe put off 
or that irregularity, Nichol and Wiſeman, 2 Vern. 46. 
2. If the plaintiff replies to an auſwer, and without rejoinder, 
| giving rules for publication, brings the cauſe to a hearing, the 
ſwer ſhall be taken wholly true, as if there had been no repli- 
ation ; for the opportunity which the defendant had to prove his 
wer was taken from him. Per Ld. Chan. 3 Mar. 1679. Groſ- 
enor and Cartwright, 2 Chan. Ca. 21. 


vide Nofworthy and Baſſet, Mich. 1685. 1 Fern. 351. where it 
s urged by counſel that he may ; but the court to give any 


wer, and a decree againſt the defendant by default; and 
hen the defendant came to ſhew cauſe againſt the decree, it was 
tered in his favour ; the plaintiff petitioned to rehear the cauſe, 
id at the rehearing prayed leave to reply to the defendant's an- 
wer, and had it, paying coſts. Mich. 1699. Lord Donegall and 


arr. 


3. If after a plea or demurrer to a ſpecial replication allowed, 
he plaintiff may be admitted to put in a general replication, 2. & 


4. The plaintiff ſet down this cauſe to be heard on a bill and 
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(e) Poſſibility, 


Vils title crali- 
tor and debtor 
(c) Pl. 5. 


right ot entry, or | 

thing in action, | | | | | = 

or canſe of ſuit, or title for a condition broken, cannot be granted or aſſigned over by law. 1 If. 

214. And it hag been adjudged in B. R. that an affignee of a covenant could not ſue in equity to 
have the benefit ofthe covenant, it being againſt law to aſſign a covenant ; and a prohibition wa 
" granted to the court of requeſts for ſuch a ſuit there. 1 Rol. Abr. 376. But though a bond can- 
not be aſſigned over, ſo as to enable the aſſignee to ſue in his own name; yet he has by the aſſign. 

ment ſuch a title to the paper and wax, that he may keep or cancel it. 1 Inft. 232. 


TAP. Vit. 
Aſſignment and Privity. 


(A) What things or intereſt may be aſſigned in equiy, 


(B) The Privity of Contra? or eftate being deſtroyed, 


what remedy Grantees or Aſſignees ſhall have againf 


each other in equity. 


(A) What Things or Intereſt may be affigned in Equi 


1. I F a man indebted to ſeveral perſons ſells his lands, and take 


a bond for the money from the purchaſer, and aſſigns theſe 
* Fx equi 


bonds to one of his creditors, ſuch aflipnment is (a 
ty. Rep. Temp. Finch 299. gnment is () 8 


2. A choſe in action is aſſignable in equity upon a conſideration 
paid. Per Cur.* 2 Vern. 595. But there muſt be a conſideration. 
3 * Rep. go. Vid. aut. 3 Will. Rep. 197, 199. 2 Equ. Abr. 
89. pl. 15. | | „ | 

3. If A. aſſigns bonds to B. to indemnify him from a debt for 
which he was bound for A. and afterwards A. becomes a bankrupt, 


the aſſignees of A. the bankrupt can have no better right to theſe 


bonds than the bankrupt himſelf : and he being bound by the a. 
ſignment, they are bound likewiſe. Hil. 1701. Peters & al and 


Soame & ab, 2 Vern. 428. 


4- In the caſe of an aſſignment of a bond, the aſſignee alone 
becomes entitled to receive the money; and payment to the obliget 
after notice of the aſſignment, is not Per Ld. K. in tit 
caſe of Baldwin and Billing fley, 26 Feb. 1705, 2 Vern. 5 39, 540. 
But payment to the obligee, without notice of the aſſignment, l 
good, 15 July 26 Car. 2. Afocomb's caſe, 1 Chan. C. 22 
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affonce muſt take it, ſubject to the ſame equity that it is in the 
hands of the obligee. 5 2. 4 4 hs th —_— 1 
As if on a trea marriage „ an ughter 1 
! 1 5 of her jointure to enable u ae 
ber ſon to make a ſettlement, and B. agrees ta give his daughter * 1 
3000l. portion, and 4. without the privity of his mother, gives a 690. Lucas. 
bond to B. to pay back 1000/. at the end of ſeven years, and B. Rep. 445. 8. C. 
aſſigns this bond to his creditors ; yet it ſhall be delivered up as ob- 
tained in fraud of the marriage-agreement ; for A bond 1s 
afignable in equity, yet it ſtill remains liable to the 2 
that it was in the hands of the obligee. Mich. 1718. Turton and Pop. 33. fl. 2. 
. A ſeaman is wa ſecuring yment of a Per. in Chan. 
debt due by — n inteſtate, 125, S. C. 
and leaving bond-debts, it was decreed that the aſſignee ſhould be 
paid only in a courſe of adminiſtration. Mich. 1700. Mitchel and 
Edes, 2 Vern. 391. Note; The reaſon hinted at is, becauſe the 
agreement to aſſign amounted to no more than a letter of attorney to 
receive them, which wwas revoked by his death. Sed Quere of this caſe. 
7. n wages as 2 ſecurity for mo- 
r 
| t , money iec 
thereby ſhould be N preferable to all other debts. Mich. 1707. 
Crouch and Martin, 2 Vera. 595. 
$8. An adminiftrator de bonis non of the conuſee of a ſtatute, 
had agreed with the conuſor to affign it in conſideration of a ſum 
of money, which, upon the ſaid agreement, the conuſor had co- 
venanted to pay him, his executors or adminiſtrators, and then the 
adminiſtrator died; and the court decreed the money to be paid 
to the executor of the adminiſtrator, and not to the adminiſtrator 
de bonis non, although before the extent it could not be aſſigned at 
law. 2 Vent. 362. The reporter adds a note, That there were 
no debts appearing of the firſt inteſtate*s : If there had been debts, 
0 would have belonged to the adminiſtrator de boxis non. 1 Kol. 
380. | 
9. A man by his will gives a legacy of zool. to a feme co- Gilb. Eg. Rp. 
_ without 4 any ſeparate x. of it for her benefit, and 88, 8. C. 
this legacy was made payable out of a reverſion of lands expec- 
tant on an eſtate for life; the huſband ſome time after makes an 
aſſignment of this legacy to truſtees, in truſt for the benefit of 
his children ; and after by his will takes notice again of the ſame 
legacy, and deviſes it in like manner for the benefit of his chil- 
dren, and makes his wife executrix, and dies; the eſtate for life 
drops, and the widow applies to the executor of the firſt teſtator 
for her 300l. legacy; thereupon ſhe and the executor come to 
an agreement, that ſhe ſhould accept 2o00/. only, in full of her faid 
legacy, and accordingly the 200/. was 1 ſhe gave a releaſe 
for the whole l ; and it appearing in the cauſe, that ſhe had 
notice both of * will and aſſignment, and that ſhe gave no man- 
ner of notice of it to the executor; the court decreed, that as the 
huſband had made good aſſignment of it in equity (though as a ch 
in action it was not aſſignable by law) that ſhe ſhould be anſwer- 
able to the children for the 200/. ſhe had received ; but as to _ 
| — 7 
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(a) If there be 
a deviſe of a 
term to A. 
life, remainder 


o B. B. cannot in the life-time of A. aſſign his intereſt, becauſe but a poſſibility. 10. Ce. 4) 
I caſe, 1 Sid. 188, $.P, | 9 gs. 


of a term, he has power to declare, and make a diſpoſition of the 
truſt of ſuch poſſibility, 


their intereſt in the term, in the life-time of Cefuy que Truſt and 
his wife; and the queſtion was, whether ſuch a poſſibility could be 
aſſigned; and per Ld. K. It is a notion that has obtained at law, 
that a poſſibility cannot be aſſigned; D if it were res integra, 
dill, which ſought the benefit of this aſſignment, but without coſts. 


and Freeman. 


a fair, Ic. and Æguitas ſequitur Legem, eſpecially when the aſ- 


. diſpoſe, and 4 vide title Baron and Feme. 


wife's daughter, when ſhe ſhall attain the age of twenty-one, or 


200/. which the executor had drawn her in to releaſe, he himſe 
ſhould be chargeable, he being thereby no ways injured, ſince he 
ought at firſt to have paid the whole legacy; and though this le. 


S on a reverſion, which was not an immediate 
for the raiſing of it; yet being given to the wife in preſent; 


when the fund comes in, it ſhall carry intereſt from the teſtator, N havi 


death, which muſt likewiſe go to children. Mich. 1714. Arlim Wl late 
and Dawbeny. But of what things of the wife's may the huſban Wl Cha 


10. A. poſſeſſed of a term, ſettles it in truſt to the uſe of hin. Ml hav 
ſelf and his wife for life, remainder to the uſe of ſuch iflue af Ml 2 C 
the huſband and wife, as he * y ap int; he by will ren: 
ſettles it on B. his ſon, who in the life-time of his mother aſſigns 
and releaſes it to C. to whom the truſtees likewiſe aſſign their in. | 
tereſt ; and it was held by the court, with the advice of the judges, 
that though a grant of a future poſſibility is not in law, yet 
a poſlibility of a truſt in equity may be (a) z and that it wa 
the rather ſo in this caſe, becauſe the truſtees joined in it. 4 Car. 1, 
Wuarmeſftry and T anfield, 1 Chan. Rep. 29. 


0.4-8-8:H-0---000 


11. Where any perſon has the truſt of a poſſibility in remainder 


- by counſel. 42 Ca. 8. 

12. Ceffay que Tru of a term, upon his wife's joining with him 
in a fale of her jointure, Kress, that after his and his 
wife's death, his truſtees ſhould aſſign the reſt of the term to his 


be married ; the daughter marries, and ſhe and her huſband aflign 


288 FBF 3. 
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there is no reaſon for it; yet the rule of law muſt be the rule 
here, for Zquitas ſeguitur Legem ; and he diſmiſſed the plaintiff's 


Freeman and I omas, Mich. 1706. 2 Vern. 563. Called T homas 


(B) The Privity of Contra® or Efate being deſtroyed, I! 
what remedy Grantees or Aſfignees ſhall have againſt 


each other in Equity. 


i.T F A. leaſes to B. a wine-licence for years, rendering rent, 

and B. aſſigns to C. and C. for valuable conſideration aſſigns to 
D. who had no notice of the rent, 4. ſhall not charge D. with 
the rent, for the contract was perſonal, as in caſe of a leaſe of 


ſignee is a purchaſer for valuable conſideration, without notice. 


Mich. 1656. James and Blank, Hard. 88. But if he had been 2 


purchaſer, 


inment and Privity. 47 
purchaſer, with notice, he would have been liable in equity during 
his enjoyment, though there was no * Vide 2 Vern. 423. 

2. The plaintiff demands, by his bill, ſix years rent arrear, due 
from the defendant, and incurred during the time that he, the 
plaintiff, was biſhop of Exon ; the defendant pleads, that whilſt he 
was biſhop of Exon, he tendered him the rent, which he refuſed, 
having a mind to impeach his leaſe, and that he being now tranſ- 
lated, is not intitled to the rent, either in law or equity. Ld. 
Chan. was clear of opinion, that the plaintiff had no remedy at (a) (a) But guære 
aw; and with the advice of the judges decreed, that he ſhould w 
have none in equity. 23 Car. 2. Biſhop of Sarum and Noſworthy, 8 _ 
2 Chan. Rep. 60. | | might not 


| | a brought for the 
ren: at law. Probably the leaſe was for life, and then (at that time) no action of debt lay. 


3. If an aſſignee of a leſſee aſſigns it over, equity will com 
Ko to pay the rent which became due during his enjoyment, tho' 


there were twenty precedents of the kind; Ld. Chan. ſaid, that if cannot, by aſ- 
there were not one, he would not have doubted to have made a pre- ery ry — 
cedent in this caſe. Paſc. 1683. Treakle and Cook, 1 Vern. 165. x; ; 


rent without tendering the arrears, and giving notice of the affignment ; for till then he is liable in 
an action of debt. 1 Lev. 215. He is likewiſe liable in an action of covenant for the rent due 


is not liable, though he does not give notice of the aſſignment. 1 Salk. 81. 2. Vent. 228. 


4. If a leſſee of a college makes an under- leaſe, and covenants 
with has leſſee, that he would renew his leaſe, and add a further 
term of three years, to his leaſe, and he renews the leaſe; but 
inſtead of adding the three years, he aſſigus it to J. S. J. S. having 
notice of the covenant, will be obliged to add the three years. De- 
creed Eafter 27 Car. 2. Finch and Earl of Saliſbury, Rep. Temp. 
Finch 212. _ OS. = : | 
F. So if A. makes a leaſe for three years, and in conſideration 
of the Leſſee's laying out 100/. in improvements, covenants to 
grant a new leaſe at the end of the term, at the ſame rent; the pur- 
chaſer of the inheritance ſhall make good this covenant. Mich. 1703. 
Richardſon and Sydenham, 2 Vern. 447. | 

6. If a leſſee for years, with covenants to repair, aſſigns it to F. S. 
by way of mortgage, and F. S. never enters, equity will not com- 
pel him to repair, tho? he had the whole intereſt in him; and tho? it 
was his own folly to take an aſſignment of the whole term, when 
he ſhould have taken a derivative leate, by which means he would 
not be liable at law. Trin. 1692. Sparkes and Smith, 2 Vern. 275. 
But vide 2 Vern. 374 where ſuch an aſſignee, tho? he never entered, 
and had loſt his mortgage-money, was by law compelled to pay the 
rent; and having ſued in equity, could have no relief. 

7. If a leſſee for years, who is bound by cavenant to repair, 
makes an under-leaſe in truſt for F. S. and the leflee is dead, and 
the premiſſes out of repair; yet the leſſor ſhall not compel F. S. in 
equity to repair, unleſs the executors of the firſt leſſee are inſolvent; 
for tho” the privity of eſtate is deſtroyed in law, yet he ſhall not have 
recourſe to this remedy, whilſt i:e has any left againſt the executors 
of the firſt leſſee. Mich. 1682. Goddard and Keate, 1 Vern. 87. S. C. 


CAP. 
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the privity of eſtate was deſtroyed in (5) law. It being urged, that (5) An affignee 


before the aſſignment. 1 Salk, $1. But for the rent which became due after the aſſignment, he 
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(a) Thediftine- 3+ If the ſubmiſſion to an award be (a) conditional ita guod an 
tion which has award be made de & ſuper præmiſſis, Dc. there, if the award be 
obtained with not of the whole, it is void; but if the ſubmiſſion be not conditional 
| I as aforeſaid, then 144 the award be but of part of the matter re- 
fions, is where ferred, it is good for 

the ſubmiſſion things at large. Per Lord Maynard, 2 Vern. 109. 
does in general | | 
ſet forth all the matters in controverſy, with a ſpecial conchafion requiring, or ſo that the award 
be made of all the ſaid matters; in which caſe it has been held neceſſary to make a final determi- 
nation ef all the particulars enumerated. Cro. Elix. 838. But if there be no ſuch enumeration, 
nor ſpecial concluſion, then the award may be good, though it makes an end of part of the mat. 
ters only. 1 Rol. Abr. 257. 8 Co. 97. ö. And ſince the courts of law and equity have of late 
been leſs nice in the conſtruction of awards; it is now agreed to be a ſtated rule in awards that are 
Conditional, or ſaid to be de & ſuper premiſſis, that if the words uſed in them be in their own na- 


CAP. IX. 
Award and Arbitrament. 


(A) Concerning the Submiſſion. 
(B) The Parties to the Submiſſion. 
(C) The Abitrators or Umpire, and berein of the Com- | 
mencement and Revocation of their Authority. | 
(D) The Award, for what Cauſes ſet aſide. 


(E) Concerning Submiſſions and Awards made purſuant t 
2 Ritle of Court. 9 


(A) Concerning the — 


1. F two ſubmit themſelves to the arbitrament of J. S. of all 
controverſies, Ita guad, Wc. de premiſſis, and F. S. makes 

an award of part only, ſo that the award is void in law); this ſhall not 
be made good in a court of equity. Robinſon and Biſi, adjudgei 
7 Fac. in B. R. and a prohibition granted to the council of York, 


I Rel. Abr. 377. | | 
2. So if the award differs from the ſubmiſſion, it ſhall be as well 

1 equity as at law. 1 Chan. Ca. 186. Rep. Temp. Finch 141, 
P | 


o much as it ſettles, though it leaves other 


ture more comprehenſive, and ſo extenſive to things not within the ſubmiſſion ; yet it ſhall be in- 
| tended, that there was no other matter between the parties for them to lay hold on, but what was 
ſubmitted, if the contrary be not ſhewn z ſo 2 converſe, If the words are more narrow and leſs com- 

prehenſive than to take in all the matter of ſubmiſſion ; yet it ſhall be intended, that no more wa 


mn controveriy than what the words naturally comprehend, if the contrary be not likewiſe ſnewn. 
| „232. 7 . | | | 


2 


(B) The 
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(B) The Parties to the Submiſſion. 


1. TF all the parties to the ſuit conſent to refer the matter to F. M. 1 Chan. Rep. 
1 and F. S. one of the parties, ſignifies his conſent by ſigning a 125 N 

paper to . ſo that the award be made at a certain day 12 Ca. _ c. 

therein limited, and no award is then made; but afterwards the 2 Fran. 154. 

court, in the preſence of all the parties (except F. S. who was ab- 

ſent) but his Solicitor conſenting on his behalf, refer it back to 7. M. 

but not finally to determine, who made an award; and it was re- 

ſolved, that the Solicitor's conſent ſhould not bind his client; tho! 

it was objected and admitted, that ap (a) Attorney's aſſent to a re- (a) Vid. 1 Salk. 


ference on behalf of his clien 1 bind him at law. Colawell ar bend by 
and Child, 1 Chan. Ca. 86. | 2 
other Submiſſi - 


8 332 9 A on behalf of him- 
a other » ſubmits, Te. partner id not ſubmit is not bound, yet 
be — raid potbren/tbe emit. 2 Mod. 227. — 


2. If A. and B. executors of J. S. on che one part, and C. his 
widow, on the other part, ſubmit to arbitration, the arbitrators 
may make an award, not only of matters in difference between 
A. and B. jointly, or 4. and B. ſeparately, and C. but alſo of mat- 
ters between 4. and B. provided they have knowledge of the whole 
fact, and all the parties intereſted are before them. Carter and 
Carter, 1 Fern. 259. 1 N 


(C) The Arbitrators or Umpire; and herein of the Com- 
mencement, Determination and Revocation of their Au- 


1. F the ſubmiſſion to an award be, fo as the arbitrators make 
their award at or upon the 27th of March then next ; and if 
the arbitrators make no award then, if the umpire make his um- 
. AN the ſame day; the umpire cannot make his umpirage on 
the ſame (5) day, though the arbitrators diſagree, for they have all (3) If there be 


that day to make their award. 2 Fern. 100. a ſubmiſſion to 
| | | two, ſo as they 
make their award before Midſummer : and if they cannot agree, then to ſuch Umpire as they 
chuſe, ſo as he makes his Umpirage before Midſummer ; and an Umpire is choſe accordingly, this 
is good, and ſo will his Umpirage be, if made; becauſe the Arbitrators had determined their 
power before by chuſing an Umpire; but if the Umpire be named in the ſubmiſſion, he cannot 
make his Umpirage before the time given to the Arbitrators to make their award in be expired. 
Per Holt C. J. 1 Salk.” 71, 72. But for this wide Cro. Car. 263. Raym. 206. 1 Lutw. 544+ 

2 Med. 169. 2 Vent. 116. 1 Salk. 70. | | 


2. If by the ſubmiſſion the arbitrators have power to chuſe an 
umpire, and they not agreeing, throw croſs and pile which of 
them ſhould name the perſon ; and the umpire thus choſen makes 
his Umpirage ; the court will ſet it aſide. 2 Vern. 485. | 

3. If the parties in court ſign an order, by conſent, to refer their 

matters to arbitrators finally - determine, and their award whe 
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final, and ſtand ratified by decree, without any appeal; yet one of 
(a) A ſubmiſſi- the parties may (a) revoke this ſubmiſſion ; but in ſuch caſe the 
on to an award court will grant an attachment againſt him. Hide and Petit, 


by bond may 1 Chan. Ca. 185. 


manded by deed, ſuch authorities in their own nature being revocable, as a letter of Attorney, 
Sc. though made irrevocable by expreſs words; but in ſuch caſe the bond is forfeited j but if 
it had been without obligation, one might revoke and forfeit nothing: Ex nuda Submiffione non 
oritur Actio. 8 Co. 82. | 


(D) The Award, for what Cauſes ſet afide. 


1. PON a ſubmiſſion, by conſent and order of court, an 
award was made, that a bond ſhould be given by the 
ian, that the infant at his full age ſhould convey the lands 
in queſtion; and Nottingham L. C. held, that when the parties 
themſelves chuſe their own judges, this court will not relieve againſt 
the award, unleſs it be in caſe of corruption, exceeding authority, 
and the like; but when there is a reference by order of this court, 
and the award appears unequitable, the court will ngt decree it ; 
and in this caſe, it being unreaſonable that the guardian ſhould give 
| ſuch a bond, for the infant may die, or if he live to age, may 
| refuſe to convey, and therefore would not decree it; he ſaid 
further, that he would never decree an award to bind an infant. 
Trin. 28 Car. 2. Cavendiſb and —. 1 Chan. Ca. 279. 
2. If the arbitrators award a thing impoſſible, or repugnant, to 
be done, the award ſhall be ſet afide. Vide 1 Chan. Ca. 879. 
3. The plaintiff called the defendant, who was a butcher, bank- 
rupt knave, which as», Te ubmitted to reference, the arbitrators 
gave him 495/. to repair his honour (as they called it in the award) 
and the court thought the too exceſſive, and ſet aſide the 
award, but directed a trial at law; and the jury gave him 10. 
' Butcher of Croydon's caſe, 3 Chan. Rep. 76. 2 Fern. 251, S. C. cited; 
where it is ſaid, that the court did not ſet aſide the award barely 
for exceſſive damages, but becauſe it appeared that one of the refe- 
rees was the butcher's couſin. 5 „ 
4. If tenant for life commits waſte to the value of 3801. and 
his eſtate is but 70/. per ann. and an action of waſte 1s brought 
againſt him by him in remainder, and it is ſubmitted to a reference 
by rule of court; but before an award made, the tenant for life 
repairs the places waſted to 401. and forbids the arbitrators, and 
likewiſe the Umpire, to proceed in making any award ; but not- 
withſtanding the Umpire awards the party 380/. Yet the court 
will not ſet aſide the award, there appearing no fraud or colluſion 
in the matter. Paſc. 1683. Brown and Brown, 1 Fern. 157. Al- 
though it was objected, that 380/. was near the value of an eſtate 
for life of 7ol. per ann. 3 
5. If the arbitrators appear to have an intereſt in the cargo 
touching which the award is made, and therefore put too great a 
value thereon ; and in five days after the award made, the money 
awarded is attached by the arbitrators for debts owing to them; the 
court will ſet afide the award. Hil. 1691. Earle and Stocter, 
2 Fern. $0. 8 
6. If a ſubmiſſion is to three arbitrators, or any two of them, 
and two of them by fraud or force will exclude the other, that 
. 1 5 | alone 
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alone is ſufficient to vitiate the award; or if they have private meet- 
ings, and admit of one of the parties, but give no notice to the other, 
and ſuffer the party's attorney, whom they admitted, to draw up the 
award, ſuch award ſhall be {et aſide for partiality and unfairneſs. 
Mich. 1705. Burton and Knight, 2 Vern. 514. 

7. If it appears that the — went upon a plain miſtake, 
either as to the law, or in a matter of fact, the ſame is an error 
appearing in the body of the award, and ſufficient to ſet it afide. 
2 Fern. 705. But the plaintiff failing to make out his caſe by 
proof, his bill was diſmifled. Comeforth, Verſus, Geer. 

8. The plaintiff and defendant had ſubmitted to an arbitrament 
by bond; and an award was made, not binding by form of law, 
by which the plaintiff was to pay the defendant goo/. and to ſeal a 
releaſe to the defendant ; the defendant was to aflipn ſeveral 
ſecurities he had from the plaintiff. The plaintiff ſold ſome lands 


to raiſe the goo/. expecting the defendant would receive it; and he 
gave him intimation he would, and tendered him the goo/. and a 


releaſe executed by the plaintiff; and though there was no other 
execution on the plaintiff's part of the award; and though the 
award was extrajudicial, and not in ſtrictneſs of law; yet 
Id. Chan. decreed it ſhould be performed is ſpecie. Paſc. 1687. 
Norton and Maſcal, 2 Vern. 24 
9. But where a bill was exhibited to have an execution of an 
award, which was performed by neither party; and the defendant 
demurred, becauſe there was no precedent that a court of equity 
had ever carried ſuch awards into execution; and the demurrer 


was allowed. Mich. 1704. at the rolls, Biſbop and Webfter. 


E) Concerning Submiſſions and Awards made purſu- 
TY ant 10 4 Rule of Court. 


1. YF an award is made a rule of court, according to the ſubmiſſion Prec. in Char. 
for that purpoſe, and an attachment is taken out for not — 223. 8. C. 

ing the r a E the party dies againſt whom the attach- : 
ment iſſues ; the (a) act of parliament directing it to be carried on (a) By the g 

by attachment, as it done in other courts, for diſobeying a rule of 107. 3. cap.15. 
court ; by the death of the party the attachment is gone, and the The parties may 
remedy loſt. Mich. 1703. Webſjt n 
the Award, or Umpirage of any perſon or perſons, ſhall be made a Rule of any of his Majet- 
ty's Courts of Record, and may inſert ſuch their agreement in the cond tion of their bond, &c.. 


er and Biſhop, 2 Fern. 444. agree, that their NG 


and a Rule of Court ſhall thereupon be made, hat the par ies ſhall be concluded by ſuch Arbitra= WW 


ment or Umpirage ; and in caſe of diſobedience ther to, the party negl-Qing or refuſing ſhall be 
ſubject to all the penalties of contemning a Rule of Court, unleſs t appears on oath, that ſuch 
award was corruptly and unduly procured : in which caſe ir ſhall be ſet aſide by any Court of Law 
or Equity, c. Provided that this ſtatute ſhall extend only to ſuch matters for which there is no 
remedy, but by Perſonal Action or Suit of Equity. | 5 e 
2. If an award is made purſuant to an order of court, the party 
| ought firſt to move the court to confirm the award, as is done upon 
a Maſter's Report, and either fide is at liberty to except to it. 
1 Fern. 469. 8 

3. If there be a ſubmiſſion to a reference by order of court, and 
che award to be made to be confirmed by the decree of the court, 
without appeal or exception; yet exceptions to the award will be 
admitted; ruled upon debate. 2 Vern. 109. ; 

| ; & CAP. 


. yy wr” 


(A) dnt the Commiſſion and — 
(B) What ſhall be deemed the B ts Eftate, or. 
fuch an Intereſt in him as the Moaners may aſſign. 
(C) Who may be allowed to come in as Creditors. 
(D) Who are * to come in as Creditors. 


. 
nd 


(A) Concerning the Commiſſion and Commiſſioners. 


1. HE granting a commiſſion of bankruptcy is not a matter 

"F" Ar gd for though the words of the 
4 e chat the Chancellor may grant, yet that 
: was in effect muſt. Per North Ld. K. Alderman BackwelPs 
ale, 1 Fern 152 r had been refoved by al the 


Baut thoug h the gran a Commiſſion be ex officio, yet * 
3 be at the x N. ons intereſted; for. if twenty ſwear 
that F. S. wan pt, ye . Fr Nah d Ebi. 
Hot, Out a petition for that purpoſe. Per North L (a) * 
ane man Caſe, 2 Chan. Ca. 191. 
83 a debt 
while he is a dealer, and after leaves E 5 
none of his creditors becoming ſo ſince he left off trade, can ſue out a Commiſſion, but if thoſe 
who were his creditors before he left off trade ſue out a Commiſſion, the other creditors may come 
in and join. Hil. 9 V. 3. Meggott and Mills, Ca. in B. R. Tenp. M. 3. 159. Vide Lord Raym. 
Rep. 287. 8. C. and 5.5. 


4. IF all the creditors, who petitioned for a 3 ſhould 
agree to have it diſcharged or ſuperſeded, it may be granted. 1 Vern. 
209. Per Jefferies Ld. Chan. And if other creditors, who were 

* not petitioners, ſhould pray a renewal of the Commiſſion, or a re- 
vocation of the Super/edeas ; Q. if it may not be 42 eſpecially 
if the Superſedeas was within four months after the granting the Com- 
miſſion. Vide 2 Cban. Ca. 192, 193. 1 Fern. 208. 

4. If a Commiſſion is granted, and the bankrupt dies, yet the 

Commiſſioners may proceed. 2 Chan. Ca. 193. 

F. If the King dies the Commiſſion abates, but a now Commiſ- 
fion may be taken out, and the Commiſſioners ſhall proceed from 
where they left oft 8 Chan, Ca. 193. 

| 6. If 


* 


Bankrupt. 

6. If a ereditor offers proof of his debt to the Commiſſioners; 
which they difallow, and diſtribution 1s not'made, Ld. Chan. will 
hear the proof, and give order therein; though he ſaid at firſt, that 
it was fit to leave it to the courſe the ſtatute hed provided. 1 Chan. 
Ca. 275. 1 | WE 2 

7 if one is examined by the Commiſſioners touching the bank- 
rupt's eſtate; yet he ma re-examined in Chancery. 1 Chan. 

8. If the Commiſſioners make a fraudulent diftribution of the 
bankrupt's eſtate, 'it may be ſer afide in Chancery, even on a peti- 
tion. Per Trevor and Hutchins Lds. Commiſſ. 2 Fern. 162. 

9. But it ſeems a diſtribution by the Commiſſioners among the 
creditors, a ſuppoſed value of the bankrupt's real eftate, 
where the Commiſſioners had no money to diſtribute, is not frau- 

dulent, and not to be ſet afide. Vide 2 Yern. 158. 


(8) What ſhall be deemed the Bankrupt's Eftate, or ſuch 
an Intereſt in bim as the Commiſſioners may aſſign. 


1. TF a leflor covenants with his leſſee and his aſſigns, to renew 2 Tren. 183. 
I his leaſe, and the leſſee becomes a bankrupt, and the Com- 5 C. and 8. P. 
iffioners this covenant, the aſſi cannot have any relief — 

againſt the leſſor: adjudged upon a reference to ]. Windham and 

B. Turner; and the bill of the aſſignee diſmiſſed accordingly. Hil. 

17 Car. 2. Drake and T he Mayor of Extter, 1 Chan, Ca. 71. 2 Vern, 

97, S. C ces per Cur”, as ſo adjudged, Pl. 89. Vide alſo 2 Vern, 
194. 71. 170. | 3 n 
15 But Mi Commiſſioners may aflign an equity of redemption. 

1 Chan. Ca. 71. 2 Vern. 97, S. P. cited per Cur”, and ſays, that it 

was for ſome time doubted, the clauſe in the ſtatute being, that the 

aſſignee may perform conditions not broken, 22 per- 


e. : 
3. If A. deviſes 800. to be inveſted in lands, for the benefit of 
the wife of F. S. for her life, and afterwards for her children; 
and the intereſt of the money in the mean time to go to ſuch per- 
ſons as ought to receive the profits, and J. S. becomes a bankrupt, 
the intereſt of this 800/. ſhall not be liable to the bankruptcy, this 
not being any truſt created by the bankrupt, but a maintenance 
intended the wife, and given to her by her relation. Paſc. 1689. 
Vandenanker and Deſbrough, 2 Vern. 966. HE 
4. If the father, on bis ſon's marriages covenants during his 
life to pay his ſon 151. per ann. and the ſon becomes a bankrupt, 
his cones ſhall not have the beneſit of this agreement. Mich. 
1690, Moyſes and Little, 2 Vern. 194. 55 
F. But if a father deviſes a legacy of 600. to his ſon, payable 
at twenty-one, and the. ſon obtains a decree for it, ard 6371, is 
reported due; but before the money is paid, the ſon becomes a 
bankrupr ; yet the Commiſſioners may aſſign the legacy a d benefit, 
of the decree; ruled upon a demurrer. Hil. 1701, Toulon and 


Os 2 Vern. 43% A 


* 


34 ' Bankrupt... 3 
| *6. A man had deviſed lands, which were in mortgage, to be 
| ſold, and the ſurplus of the money to be to his daughter ; the 


daughter a man, who ſoon after a Bankrupt, and 


the Commiſſioners nu gf nr intereſt of the wife's ; the huſband 


died, and the aſſignees brought this bill againſt the wife and tru- 
ſees, to have the ſold, and the ſurplus of the money paid to 


them ; but the Court would not aſſiſt in ſtripping the (wha- 
was wholly unprovided for) of this intereſt, but the bill. 


„ 4 698. 3 Parker and Dykes. 
of 1000l. was given to one after the death of her 
1 attain the age of twenty - one years; and 


1 Will. Rep. 
$2, 8. Chad 3 


Eee the Bill the defendant was appointed Truſtee for the raifin and Payment 
bar nnny-me ot thereof 'out of certain lands ; F 


wins x nw poo ara je 
becauſe the vident match with one, who < r became a Bankrupt, the 
Plaintiffs were Commiſſioners wg 
Creditors. Vide his conformity; and the affi 


Gilb. Eg. Rep. ſtee for his 1000. who i 
140, S. C. 


3 Bac. Abr. 
435. 8. C. 


bags bill againſt the tru- 
* 


s arri 1 * of 
bee, oe 
Mey 


fince a certificate of his 
= wm Son prep Fa 

poruon not 3 without 
iſßponers could not make, their 


(00 92885 mo be allowed to come in as Creditors. 


> 


lot F obs Ends money to a Bankrupt, Fr 


againſt him, but before notice of it, he cannot come 


in under the * as a creditor : By two Lords Commiſſioners 
againſt one. 2 Vern. 156. A debt voluntarily paid a Bankrupt 
ſhall be paid over again; ſecus if recovered by due courſe of law. 
1 " ern. 94. But for this vide title Notice. 

2. 4. on his marriage gives a bond to leave his wife 5000. or a 
| third of his perſonal eſtate, at her election; 4. becomes a Bank- 
rupt; and it was decreed, that the wife ſhould come in as a cre- 


ditor on her bond; and what ſhall be paid in reſpect thereof, to be 


Put out to intereſt, which is to be received by the creditors during 
the Bankrupt's life, and the principal to be paid the wife, if ſhe 

Cr rh ſurvives him. Tris. 1710. Holland and Calliford, 2 Perm: 662. 
2 N. Rep. 3. But where a bond was given by the huſband, for payment 
e of a ſum of money to his wife, as ſhe ſurvived him, and the 
huſband after became a Bankrupt : And per Ld. Chan. there can be 
* * by way of dividend, out dor the W $ n. 
| to 


, and „„ 
could be in no 


de eee 4 


2 


Bantrupt. 


verſus Caſſanet. ; E FRG 

4. A. and B. enter into partnerſhip, and by indenture of copart- 
nerſhip agree, that all fuch debts as ſhould be owing on the joint 
account, ſhould be paid out of the joint-ſtock, and that the joint- 


ſtock ſhould not be charged with the private or particular debts of 


either of the ſaid partners. 4. and B. became Bankrupts, and a 


joint-commiſſion was taken out againſt them; and the Commiſ- - --- 


fioners having aſſigned all their eſtate to the creditors on the joint- 
ſtock ; F. S. who was a ſeparate creditor to one of them, brought 


his bill to be admitted into a ſhare; and it was declared by the 


court, that the eſtate belonging to the joint-trade, as alſo the 
debts due from the ſame, ought to be divided into moieties, and 
that each moiety of the eſtate ought to be in the firſt 
place, with a moiety of the joint-debrs ; and if there be enough 
to pay all the debts belonging to the joint-trade, with an overplus, 
then ſuch 2 5 2.50 
each partner; but 1 ent not a to all the joint- 
debts; and if either of the * > bly 
of the joint-debts, then ſuch partner is to come in before the Com- 
miſſioners, and be admitted as a creditor for what he ſhall ſo pay 
over and above his moiety ; and decreed accordingly. 34 Car. 2. 
Lord Craven al and Knight al, 2 Chan. Rep. 226. 2 Chan.Ca. 
139, S. C. Lord Craven and Widdows, Eaſter 35 Car. 2. and only 
there ſaid, that the ſeparate creditor was admitted, notwithſtanding 


dhe agreement of the parties. 4 Quære is added, How the ſeparate 


Creditors could have other title than thoſe under whom they claim? 
55 A. B. and C. were partners in the trade of a dry Salter; C. 
imbezles and waſtes the joint-ſtock, contracts private debts, and 


becomes a Bankrupt ; the Commiſſioners aſſign the N in part- 


nerſhip; on a bill brought by the other partners, they inſiſted to 
have an account, and the goods ſold, that out of the produce of 
the „the debts owing by the joint-trade might be paid in 
the firſt place; and that out of C. 's ſhare ſatisfaction may be made 
for what C. waſted ; and that the Aſſignees could be in no better caſe 


than the Bankrupt himſelf, and were intitled only to what his third 


would amount unto clear, after debts paid and deductions for 

is imbezlement; and the court ſeemed to be of that opinion, but 

ſent it to a maſter to take the account and ſtate the caſe. Trin. 
1693. Richardſon and Goodwin, 2 Vern. 299. 

6. A. and B. being joint-traders, a Commiſſion of Bankruptcy 


iſſued againſt them; their ſeparate creditors now applied by petition, 


than they might be let in for their debts, upon the reſpective ſepa- 
rate eſtates of the Bankrupts, under that joint-commiſſion, the 
72 eſtates being of ſmall value, and would not bear the charge 
of taking out two new Commiſſions againſt them ſeparately ; and 
Ld. Chan. ordered them to be let in to prove their reſpective 1 
debts upon the joint-commiſſion, they paying contribution to the 
charge of it, and directed, as the joint or partnerſhip eftate was in 

the firſt place to be applied to pay the joint or partnerſhip debts, ſo 


to anfwer this contingent debt or demand, when it happens; but 
where a (a) Bottomree-bond was entered into, and the ſhip returned (a) Vid. 19. 
ſafe before the dividend actually made, they were let into a ſhare of Geo. 2 Brit, 
that dividend, though the bond was contingent at firſt, becauſe the Stat. 
contingency was then at an end. Mich. 1728. Ex parte Chawell 
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. | ee 
in like manner the ſeparate eſtate ſhould be in the firſt place to pay 
an Ami e and as ſeparate creditors are not to be let in 
| _ joint-eſtate, until all the joint-debts are firſt paid; fo 


| the crodiices w the” 6 
: ' deficiency of the joint-eſtate, OO eparate eſtate, until the 
3 — are ſirſt paid, Mich. 17 2 * farte Crowder, 

1 Fern. 7 


ch Who are obliged to come 15 as Creditors. 


. 1 Eg. Abr. 1; A. ſells land to B, who afterwards beconies a 

143 · fl. 14+ i part of the purchaſe- money is not paid, A. ſhall not be 

When 4. Gur. 10 come +6 under the ſtatute, e 

— mow — "nd purpoſe. Chapmas and 7 anner, 1 Fes. 88 
B. the Vendor . * | 
for part and gives a note for 2001. remainder of the purchaſe money ; A. deviſes his lands for 
ment of debts, not leaving ſufficient aſſets ; decreed B. to come in only as Creditor by note 
not as one who r ity on the lands, 2x. Had there been no note if the debt h 
not been an equitab on the ſhite, as in this caſe, » - £6. pate alata 
| ney was no the caſe of the difference berween this and that decree. | 


2. If 4. 
| circumſtances in 
pt, — 


et 


Tres 


ah 
ili i 


yet equi will not 


: — chem to come in as — it & ding le by any 
means to prevent W. 134 of B. or the 
allgnees. Hil. 109 Wiſeman * 2 Vern, 203. 


CAP. XI. 
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Marriage. 
(B) What AFs of the Wife's before Marriage fall 
the Huſband avcid, as dane in — the 
Rights of Marriage, 


(C) How or the Fiyband bal be nnd by the Wiſes 


As before Marriage. 

(D) How far by ber Afs during Coverture. 

(E) How far 4 Feme Covert ſhall be bound by the 
A in which ſhe was joined with ber Huſband. 


diſſobved by the Marriage. 
(G) In what Caſes the Huſband muſt make 4 ſuitable 
Proviſion on bis Wife, when be ſues for her Fortune. 
(H) Suits and Proceedings by and againſt Huſband 
and Wife, how to be. 
(I) Concerning the Wife's Pin-money and Parapbernalia. 
(K) Concerning Alimony and ſeparate Maintenance. 
(L) What Right ſurvives to either of them ty the Di 4 
ſolution of the * 


Marriage. 


d it was decreed, that ſuch mortgage was not good; and it was 


deen ds tame, to {et aſide and fruſtrate all — 


(a) What Things are WY in the Huſband dels 


F) What Contratts between —— and Wife are 


(A) What Thing are ua in the Fyband by the” 


Aw Feme Sole having aſſigned her term in truſt for herherſelf, LT 
before marriage, the huſband alone mortgages the term z 


WHe admitted by the Court to be the conſtant practice, ſince 


57 


mo aſſign it to 7. S. who b t a bill againſt the wife and 
n care aufe over to him; and it 
was held, that the may as diſpoſe of a term in trut 


ingly, although the huſband had made no ſettlement on the wife. 
Trin. _ T uder and Samyne, 2 Fern. 270. Co 


raiſe a ſum of money for a woman, and a truſt of the term itſelf 


1 Wil. Rep. 


225, S. C. no the wife of B. for her ſeparate uſe, and makes her executrix; 1 
Decree appears Ld. Chan. ſeemed to be of opinion, that the deviſe being to be 


8 4 
made. Sed. Vid. 2 Will. Rep. 316. 2 Equ. Abr. 11 5. this point ſettled in favour of 
wife, in the caſe of Bennet and Davis, W + pl : 3 * | * 


reverſed. Sir Edward Turner's caſe, 1 Vern. 7 


he ſaid would not amount to an Act of Parliament, ſo as to change 


party to the aſſignment. 


in truſt to raiſe 4001. a- piece for his two daughters; one of then 


child unprovided; the creditor brought a bill to have the beneſt 
of the ſaid aflignment ; and though it was inſiſted upon, in behal 


her receipt for it; yet on a bill brought by the huſband againſt th 


Baron and Feme. 


and acts done by the huſband, with reſpect to the wife's term, in 
truſt for her, and that he could neither charge nor grant it. Per 
Finch Ld. K. 25. Car. 2. Doyly and Perfull, 1 Chan. Ca. 225, 
But the law is now changed in this particular. : 

2. For where A. having diſpoſed of a term ſettled in truſt on 
his wife by a former h ; thou h it was decreed void by Finch 
Ld. K. yet upon an appeal to the Houſe of Lords, the decree was 


3. It came afterwards in queſtion, upon an aſſignment made by 
the huſband of ſuch a term, whether he could N of it; and 
it bein E. that it had been lately adjudged in the Houſe of 
Lords * might, Ld. Chan. wondered at that reſolution, which 


the law ; but at laſt decreed ſuch diſpoſition good, ſaying, there 
myſt not be one kind of equity above ftairs, and another here; 
and n n have 
the 's conſent ity to an aſſignment of a term in 
truſt for the Feme, bens nes „ pnleſs he was hkewiſe made: 
| Mich. 1681, Pit and Hunt, 1 Vern. 18. 

4. A term being ſettled in truſt on the wife by a former hu. 
band, the ſecond huſband firſt it, then he and the 


for the wife, as if the legal eſtate was in her; and decreed accord. 


5. 4. made a ſettlement, whereby he created a term for yean 
marries B. and he and his wife brought a bill, and had a decree 1 
have the 400“, raiſed and paid ; but before it was raiſed B. aſſign 
the benefit of this decree to one J. S. in truſt for payment of li 
debts, and made him executor, and died, leaving his wife and one 


of the wife, that there was a difference between a term in truſt u 


a woman; yet the Maſter of the Rolls held, that this was a termin 
years, and not a ſum of money, and therefore not to be diſtingui 
ed from Sir Edward Turner's, and muſt decree it (though agail 
his conſcience) that there may be an uniformity of judgment 
Trin. 1703. Walter and Saunders. But for this vide Letter (I. 
6. If a legacy be given to a Feme Covert, who lives ſeparat 
from her huſband, and the executor pays it to the Feme, and tale 


executor, he ſhall pay it over again, with intereſt ; for paymel 
to the wife is not good. Decreed Mich. 1684. Palmer and Freun 
1 Vern. 261. EY PO ad Og 

7. A. deviſes the ſurplus of his perſonal eſtate to his daugit? 


a 


4 not to truſtees, that what comes to her by law belongs to the 
band; but there was no decree made in it. Trin. 1710. Har- 
and Harvey, 2 Vern. 6 9. | 


) bat als of the wife's before marriage ſhall the 
buſband avoid, as done in derogation of the rights of Vid. the caſe of 
marriage. 5 e eee, 


f1 — boog 
Widow makes a deed of ſettlement of her eſtate, and mar- relative to the 
nt; and it appearing to the court, that it was in confidence of veg. op 
0 ä Howard and Hooker, 2 Chan. Rep. 81. 
2. So where the intended wife, the day before her marriage 
d privately into a 5 to her brother, and it was de- 
ed to be delivered up, and a perpetual injunction granted. Lance 
| Norman, 24 Car. 2. 2 Chas. 1 . | 
3. So where a conveyance was by the wife, before her 
age, to truſtees, in truſt that they ſhould it her to re- 
ve the rents and profits of the eftate, and at in 


ſhe, whether ſole or Covert, ſhould appoint ; te lady being 
xd in her underſtanding endeavoured to run away from her huſ- 
id, and ſtirred up her creditors to ſue him; and the conveyance 
xearing to be wi the huſband's privity, Ld. Chan. held it to 
in derogation of the rights of marriage, and decreed the poſ- 
ion of the eſtate to the huſband, a conveyance from the 
tees to the fix clerks, that it might be ſubje& to the order of 
court. Hil. 1686. Carlton and Earl of Dorſet, 2 Yern. 17. 
A woman, on agreement before marriage with her huſband, 
Ng 27 18 a power to ayes feme ſole, and oe huſband 
ng, and ſhe marrying again, the ſecond huſband not being pri 
( ne 6s he hel iage; r 
ad huſband ſhould not be bound by that ſettlement made on 
former —_— Edmonds and Dennington, a caſe cited to be 
reed, 2 ern. 17. | 
. But where «widow, before her 9 huſ- 
i, aſigned over the greateſt of her eſtate to truſtees, in 
t for children by her . and though it was vid. Supra is 
led, that this was without the privity of the huſband, and M. 8s. 
with a defign to cheat him; yet the court thought that a 
dw may thus provide for her children, before ſhe put herſelf 
r the power of a huſband ; and it being proved, that 8000l. 
thus ſettled, and that the huſband had ſuppreſſed the deed, he 
to pay the whole money, without directing any ac- 
at. Mich. 1689. Hunt and Mathews, 1 Vern. 408. 


(o) How | 
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ECont'. a Will. 


\ ries a ſecond huſband, who was not privy to ſuch ſettle. P2int in ca. 5. 
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Ales. Itis equi. 4. If the firſthuſband and wife are guilty of a devaftavit,a 
make ſatisfacti- 1.44 that the ſecond huſband is bound; but where there is bare! 


nefit. (4) But Plaintiff ought to follow the (a) eſtate of the wife in the hank 
| where there is the executor of the fitſt huſband. Hil. 1684. Norton and $jn 


chargeable with that as well as other debts. Vide Gilpin and Smith, ut ſupra. 


(5) Inthiscaſe ſaid, he would change the law in that point (5). 25 Car. 2. þ 


preced. Chan. 7. The defendant 


(C) How far the huſband ſhall be bound by the wife's af 
before marriage. 
1 Made a ſettlement of lands for the payment of his debt 
* and the truſtees never acting, his wife after his death ent 
and takes the profits, and marries again, and ſhe and her huſhay 
continue to wks the profits ; and he likewiſe dying, ſhe marries a 
other, who alſo continues to take the profits ; and a creditor bein 
unſatisfied, it was decreed by the maſter of the rolls, that the 1; 
huſband ſhould anſwer, not only for the profits received by himſel 
and wife whilſt ſole, but likewiſe for what was received by 
ſecond huſband, and not the heir at law : and of the ſame opini 
was Ld. Chan. Gilpin and Smith, 1 Chan. Ca. 80. But hen 
ferred it to the parties to moderate the matter. 
2. If a man marries an executrix, he ſhall anſwer for ſo much 
the perſonal eſtate as ſhe poſſeſſed, although he took it as a pori 
with her; and this not only in favour of creditors, but likewiſe 
an heir. Paſc. 1688. Bachelor and Bean, 2 Vern. 61. 
3. But if a feme adminiſtratrix waſtes the aſſets, and then m 
ries, and dies, the huſband is liable to no more than the value 
what came to his or his wife's hands after the marriage. Decm 
Mich. 1689. Sanderſon andCrouch, 2 Vern. 118. 


ty, that ſhould there is a bond-debt due: Per Cur', This makes ſuch a lien by 


boo Downey ma breach of truſt, or a debt by ſimple contract, there, in equity, 


( 
1 
ba 


no ſuch fund, 1 Hern. 200. . 
erat which es wy FO 


make ſatisſaction for the breach of truſt, the ſecond huſband muſt pay it, and take his Md th 
F. A feme ſole bought goods, but did not pay for them, Ib 

afterwards married, and dying, the goods came to the huſtai f wi 

hands; the creditor who ſold the goods, brought a bill againftt 

| huſband for a diſcovery ; to which the huſband demurred ; and! 
demurrer was over-ruled by Ld. Chan. who with ſome earneſn 


bs. 4 
3. 1 


the goods never , and Goodman, 1 Chan. Ca. 295. Vide 1 Will. Rep. 465. 


coming to the 
tulſband's hands till after the death of the wife, made it a very hard caſe upon the creditor 
probably occaſioned the ſaying of Lord Nettinghem ; but even here he only over-ruled the demi 
put into a bill for diſcovery of the goods; and it does not afterwards appear, what afterwards bes 
of the cauſe : Per Talbot C. inthe caſe of Heard and Stanford, Hil. 173 5. Ca. in Eq. Temp. Talbi 
46. But it has been ſince held, that where a man married a 
man trader, who died, and at her death was indebted to ſen 
rſons for wares which ſhe had bought of them, and which x 
by her in /þecze at the time of her death, and came to the l 
of her huſband; that though a bill be brought againſt him, thi 
may either pay for thoſe goods, or let the perſons have them ag? 
yet he may inſiſt, that he is neither executor nor adminiſtrat 
his wife, and therefore not liable to her debts, and that al 
goods belong to him by law); ruled upon demurrer. Tris. I 
Blackmore and Ley; but quere. EO 
A an adminiſtratrix to her 10! 
256. S. C. | huſband, to a ſhare of whoſe perſonal eſtate the plaintiff was ! 
tled: the adminiſtratrix was likewiſe intitled to a third, and be 
her ſecond marriage had waſted great part of the eſtate, and* 
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ed; and this bill was brought againſt her huſband, to have an 
count of the eſtate, and a ſatisfaction for his ſhare ; and being 
-ard at the rolls, an account was decreed to be taken of what of 
e eftate had come to the hands of the adminiſtratrix before her 
cond marriage; and the plaintiff to have a ſatisfaction againſt the 
fendant abſolutely, for ſo much as came to his or his wife's hands 
er marriage, and for what came to her hands before her ſecond 
arriage, to have ſatisfaction againſt the defendant, ſo far as he had 


ipulating for an icular fortune, or making any ſettlement ; What the wiſe 
Fer the rr f the wife debts of hers Ae the huſband 
being a purchaſer, in ſuch caſe ſhall be anſwerable for the a; admininra- 
;bts of the wife 2 as far as he had any money, or other trix of her hut. 
rſonal eſtate of hers. (5). band, in which 


| | | caſe the marri- 
is no Lift in law of the goods, which ſhe hath in auter droit: And upon this reaſon only are 


ded all the caſes, where a ſurviving huſband has been charged with his wife's debts after death. 
r Talbot C. in the cafe of Heard and Stanford, Hil. 173 5. Ca. 7 Y Wt Talbot 175, (b) Sedwide 


„ Ca. Ar. Part 2. Heard and Stafford. and 3 Wil. rep. 409 S. 
(D) How far by ber Afs during Coverture. 


wife received money due on a bond entered into hy, p..... 1 
one to her huſband ; ſhe uſually received and paid 1 Tm 
him; and the huſband having got jndamint on the bod, he 

u ordered to acknowledge ſatisfaction thereupon. 15 Car. 2. Sea- 
'" and Blackſtone, I Chan. Ca. 38. | TI 

2. Several goods were deviſed to 4's wife for life, and after her 
dceaſe to B. In this caſe, though 4. and his wife were parted, 

d there had been ſuits for alimony ; and ſhe, during the 
aration, had waſted the goods; yet the Ld. KF. thought it rea- 
table, that the huſband ſhould be charged for this converſion of 
wite's, B.'s title being paramount the feme's, and not under 
Hi. 1682. Lord Paget and Read, 1 Vern. 143. | 

3. If the wife, whilſt ſhe lives ſeparate from her huſband, and 

s 2 ſeparate maintenance, buys goods of tradeſmen who know 
the ſeparation and maintenance, they cannot ſue the executors of 
huſband for theſe goods, neither will equity give the executors 
relief, becauſe they have a very good defence at law. Mich. 
$2. Ferrars and Ferrars, 1 Fern. 71. = 


(E) How far a feme covert ſhall be bound by the afts 
in which ſhe has joined with her buſband. 


a man ſeiſed in tail, for valuable conſideration, bargains 
and ſells to another in fee, and covenants that he and his wife 
Il levy a fine for better aſſurance; and it is agreed, that 3o/. 
of the conſideration- money, ſhall be paid unto the feme upon 
conuzance of the fine by the baron and feme; and after the 
on and feme acknowledge a fine before a judge in the circuit, 
the vacation; and the ſaid 30. is paid to the feme, the baron 
"8 fick a-bed, and the baron dies before the term, and thereupon 
? teme ſtops paſling the fine, and after brings a writ of We; 


8 Baron and Feme. 
Lau. aEqu. Abr. the bargainee ſhall have no remedy in equity againſt the done 


— „ becauſe it is againſt a maxim in law, that a feme covert ſhou 


ing into the Re- 
giſter s minutes 
ĩt that the court made no decree in it; but it was by conſent referred to Mr. Serj. 2a 
Bren, for his arbritration. Mr. Murray, in the Caſe of Thayer and Gould, before Ld. Chan, M; 


23 Gen. 2. 
3. If Baron and Feme levy a fine of the wife's land, to enalj 
them to take up the ſum of 4oo/. and they make a mortgage | 
= r in pan 
the mortgage - money, but afterwards borrows as much more oft 
, r 


eſtate in law in him by the forfeiture of the mortgage, N 
the land _ ir of the wife, until the whole money! 
: paid; and if the heir will not pay principal, intereſt and coſts, 
| muſt be forecloſed, Decreed Paſc. 1682. Reaſon and Sache vm 
4+ The Earl of Huntingdon, and the Counteſs Elix. his firſt wi 
the mother of the preſent Earl, join in a mortgage of her inder 
tance for 4500/. to pay for the place of Captain of the Band 
Penſioners, and ſubje& to the mortgage, which was for a tem 
years; the eſtate was ſettled to Counteſs Elix. for life, remaink 
to the now plaintiff, her ſon, in tail; and the late Earl, int 
mortgage-deed, covenants to pay the money; and the pron 
was, that on payment of the mortgage-money the term was 
_ ceaſe; the mortgage was ſeveral times aſſi and particularhi 
1683, and the Counteſs Joined in it; and there the proviſo wa 
_ that on payment of the money by them, or either of them, 
— term was to be aſſigned, as they, or either of the 
ſnoul 3 appoint. The mortgage bore date Aug. 1, 10 
on the 5th of the ſame Auguſt, the late Earl by letter thanked! 
Counteſs for having ſealed the mortgage ; and added, that the j 
tts of the office ſnould be religiouſly applied to pay off the inc 
brance ; but yet afterwards, when money came to be paid in, 
preg the mortgage, but took an aſſignment in trul 
imſelf, and by will deviſed his perſonal eſtate to the defends 
the Counteſs, his ſecond wife, and the benefit of this mortgap 
The plaintiff's bill was to have the mortgage aſſigned to him; 
Ld. K. declared, he could not decree for the plaintiff, but upon! 
uſual terms of mA on payment of principal, intereſi: 
coſts, diſcounting profits ; but upon appeal to the Lords the pls 
tiff obtained a decree to have the mortgage aſſigned to him. 
1702. between the Earl and Counteſs of Huntingdon, 2 Vern. 
437- | 5 
6. f. C . If the wife joins with her huſband in a fine, to raiſe 400 
% + mortgage of her own eſtate, to buy a place for her huſband; 
the huſband dies, this ſhall be confidered as a debt due from | 
huſband, and ſhall be paid out of his pony eſtate, if then 
enough to pay all his other debts. Mich. 1714. Tate and 4# 
2 Vern. 689. 
6. If a man marries 


a woman, who has a jointure in ſome bo, 
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which are burnt down, and they, on a ſine levied by them of the 
houſes, borrow 1 500l. to rebuild them, and by deed between the 
huſband and conuſee only, the equity of redemption 1s reſerved to 
the huſband and his heirs, and he lays out 3000. in building; the 
| wife, ſhe being no party to the deed, by which the redemption 
was reſerved to the huſband, ſhall redeem, and not the heir of the 
huſband. Decreed by Nottingham L. C. and affirmed by North L. K. 
Hil. 35 Car. 2. Brend and Brend, 1 Vern. 2123. 

7. If a feme covert agrees to ſell her inheritance, ſo as ſhe 
might have part of the money, and the land is fold, and her part 
of the money is put into truſtees hands ; this money ſhall not be 
liable to the huſband's debts, altho' ſhe afterwards agreed it ſhould 
be liable. Decreed between Rutland and Molineux, 2 Vern. 64. 


(F) bat contrafts between huſband and wife are diſ- 

ſolved by the marriage. 1 
Ir the huſband and wife by deed agree before marriage, tha 
9 i 5 — hats of for ales bo he 
pleaſes, during 


pays the 


2. An agreement was made between the huſband and wife, and 
others on her behalf, before marriage, that ſhe ſhould diſpoſe of her 
goods, &fc. as ſhe pleaſed; and the huſband dying, the queſtion 
was, whether they belonged to her, or ſhould go to the executors 
of the huſband, the marriage being an extinguiſhment of the a- 
greement; but there is no reſolution. 1 Chan. Ca. 117. 1 Fern. 
408, S. P. But no reſolution; and the cqvenant or agreement 
there ſaid to be with the intended wife only. 5 
z. A man entered into articles with his intended wife, to ſettle 
certain lands on her, &c. the marriage is ſolemnized, and the huſ- 
band died before any ſettlement made; yet it was decreed, that the 
teir of the huſband ſhould execute the agreement, though it was 
urged, that the marriage was a waver of the benefit of it, and a 
a in law. Mich. 30 Car. 2. ee and _—_ 2 Vent. 343. 

4. The plaintiff being executrix re legatee of her . 
former bulland, lends . to A. and B. and pal a 8 for it in 1 9 Fen 
her own name, and a bond in a truſtee's name, and after marries 
. one of the obligors; and it was held, that the bond was not 
xtinct. Paſc. 1693, Cotron and Cotton, 2 Vern. 290. | | | 
$5. A man entered into a bond, conditioned to leave his intended Prec. in Chan 
"ie 1000“. the huſband mortgages his eſtate, and died; and it 237, S. C. un- 
5 decreed, that though the bond was by law void, being extin- der the Name 
puſhed by the marriage, yet it ſhould be made good in equity ; and 1 * 

t the wife may redeem and hold the land till ſhe was fatisfi = 
ter debt. Hil. 1704. Aon and Pierce, 2 Fern. 480. | 


The bond ſeems not to have been adjudged void at law, but Cont' by two Judges againſt Holt. C. ]. 


41, S. C. 


Salk. 325. | 
Carth. 511. S. C. at Law, 
I. Raym. 515. | 
ST (6) in 


5 
* 


——— 2 WM 
* " - 
. 
s + 
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(G) In mbar caſes the huſband muſt make a ſuitable pre. 
viſion, when be ſues far her fortune. 


"A Man ſued in the ſpiritual court for his wife's portion, and 
(a) Whenever . 


Gs 


the court of Chancery granted an injunction to ſtay pro. 
till ſuch es ds heme» eee jointure a). 


a man marries Toth. rf 14. 


a ward of the | 
court without the conſent, of the court, the court will let the huſband have no Kine of & 


portion, till he makes a ſuitable ſettlement. Mich. 12 Geo. 2. Phipps and Sheldon, MS. Rep, 


So where A. married the legatee and executrix of J. 4. 2 
togecher with his wife, demanded 2oo/. due by bond to the teſt, 
8 confeſſed the debt, but i „ that the hu 
band not havi any proviſion-or ſettlement on his wife, un 
not intitled to — and the court declared, that the ſecuriy 
ſhould remain as it was, till ſuch time as the huſband ſhould mak: 
a ſuitable proviſion, or till farther order from the court. Nel. Cha. 
Rep. 377. The ſame thing ordered, Stix. 288. admitted to h 
the conſtant practice, 2 Yer. 

3- But if the huſband and wife demand the execution of a tu 
of a real eſtate deviſed by will, for the benefit of the wife, it mi 
be decreed according to the will, for the wife is ceffay que 
who, when ſhe has execution, may diſpoſe of it as ſhe pleaſes; by 
in caſe of a perſonal demand, Ld Chan. ſaid, the court may in 
Poſe te ms on the huſband. Mich. 1708. Lupton and Tempe 
2 Ven. 626. 

4. An infant intitled to the truſt of lands in fee by a collate 
- ante. marries without her father's conſent, and the fad 
brings a bill againſt the huſband and wife and her truſtees, that: 
proviſion might be made on her out of thoſe lands; the huſban 
and wife demur to the bill; and the demurrer was allowed; for 
appears by the plaintiff's own ſhewing, that he has noright, eithe 
ke uity, to the lands: But Ld. Chan. ſaid, that if ti 

been plaintiff, and had been ſeeking any 1 0 
== court, he cools then make him do what was reaſonable. 


34 Car. 2. Micoe and Powell, 1 Vern. 39. 


L H) Suits and N againſt huſband and oi 
bow to be. 


| Leg cy was given to a feme covert; the huſband alone ei 
bibited a bill for it: to which there was a demurrer, beca 
the wife was not made a party; and the demurrer was alloy 
for of things merely in action belonging to the wife, as a bo 
Sc. ſhe oughtto join in ſuit ; ſecus of a rent running in * wi 
right after marriage ; for if the huſband alone ſhould ſue, and 
diſmiſſed, that _ not conclude the caſe ; and if he die bet 
judgment or decree, the wife cannot revive the ſuit. Trin. 14 
2. Clerk and Lord Angier, 1 Chan. Ca. 41: 
2. A Feme Covert, who has a ſeparate maintenance, ma) 


without her huſband ; reſolved upon demurrer. I Chan. Ca. 3 
bh 


2M From, 160, "EY 
8. C. 


Baron and Fenie. „ 
3- A wife whoſe huſband is baniſhed by Act of Parliament, 
may act in every thing as a Feme ſole. 2 Vern. 104 

4. A bill was exhibited againſt the huſband and wife concern- 
ing the wife's inheritance; the huſband ſtood out all the proceſſes 
of contempt; andic being moved that the bill might be taken pra 
c:nfeſſo, it was oppoſed, becauſe that the wife had in the inte- 
rim obtained an order to anſwer; in which ſhe ſet forth a title to 
herfelf; and the Court decreed, that the bill ſhould be taken pro 
cenfeſſo againſt the huſband only, and that he ſhould account for 
all the profits of the land received ſince the coverture, and the 

rohts which ſhall be received during the covertute. Hil. 1 Fac. 

2. Wardand Meath, 2 Chan. Co. 1973, © ER 

5. A bill was brought by the plaintiff againſt the huſband and 
wite, daughter of the plaintiff; the huſband put in a plea in the 
name of him and his wife, and ſwears to the plea, but the wife 
would not be ſworn and the huſband moved that the plea might 
be accepted, ſuggeſting that the wife did it by combination with 
her mother; and it was ordered that the plea do ſtand for the 
2 and the plaintiff to proceed againſt the wife. 1 Chan. 
Ca. 290. 5 | 5 
6. If huſband and wife exhibit a bill for a demand in right of 
the wife, the defendants anſwer, witneſſes are examined, and 
publication paſſes, and the huſband dies, and the wife marries a 
ſecond huſband; if they bring a new bill, they may examine a- 
gain the ſame witneſſes as were examined in the former cauſe. 
2 Vern. 197. But wide 2 Vern. 249. cont”, though held that it 
might be otherwiſe, if the demand had been of the wife's inheri- 
tance. | VG 
7. If a bill be brought againſt Baron and Feme for a demand out 
of the ſeparate eſtate of the Feme, and the huſband is beyond ſea, 
and not amenable by the proceſs of the Court; yet if the wife is 
ſerved with a Subprna, ſhe muſt appear and anſwer the plaintiff's 
bill. Dubois and Hole, 2 Vern. 6 =—_ | | 

8. Upon the marriage-treaty, the huſband agreed that the wife Prec. in bh. 
ſhould have her own | Bane to her own uſe, to diſpoſe of it as — 75. 


ſhe thought proper; he afterwards running in debt, was arreſted Ne. 83, 8. 


by his creditors; and the wife in conſiderat ion of their diſcharging C. 3 Wms. 


the action, gave her note for the payment of the money; the Rep. 38. 
creditors exhibited a bill againſt the huſband and wife, and took Gilb. Chan. 
out Subpena's againſt both, and actually ſerved the wife, but not 753 4 . 
the huſband, he being at Rotterdam ; but neither the huſband nor of 
wife appearing, an attachment was taken out againſt both; and 
the huſband ſtill keeping out of the way, the wife was taken up, 
and being moved to be diſcharged, Ld. K. and the Maſter of the 
Rolls held, that in this caſe the proceſs was regular enough 
and that the huſband was joined in the ſuit only for conformity. 
Mich. 1711. Bell and Commiſſary Hyde. 8 1 
9. If the wife's anſwer differs from the huſband's, it ſhall not 
Prejudice the huſband; as if ſhe confeiles a truſt, which he de- 
nies, 1 Chan. Ca. For ſhe can be no witneſs againit her huſ- 
band. 2 Fern. 79. | 
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66 Baron and Feme. 


(J) Concerning the Wife's Pin- money and Parapher- 


nalia. 


Prec. in Cha. 1. TF by a marriage: ſettlement a term is created for raiſing 20l. 

26, 8. C. per Ann. as pin- money, for the wife's ſeparate uſe, which 

22 1 is conſtantly paid her by the huſband's ſteward, except the laſt 

N Ack. Year before the huſband's death; there being but one your in ar- 

269. rear only, it ſhall be paid; but it would be otherwiſe if it had 
been in arrear ſeveral years. Trin. 1691. Offley and Offley. 

* 2. The plaintiff*s relation (to whom he was heir) allowed 
his wife pin- money, which being in ariear, he gave her a note 
to this purpoſe; I am indebted to my wife 100/. which became 
due to her ſuch a day; after, by his will, he makes proviſion out 

of his lands for payment of all his debts, and all monies which 
he owed to any perſon, in truſt for his wife; and the queſtion 
was, whether the 100/, was to be paid within this truſt z and Ld, 
K. decreed not, becauſe in point of law it was no debt, becauſe 
a man cannot be indebted to his wife; and it was not mon 
due to any in truſt for her. Hil. 1701. Cornwall and Earl of 
Mountague. But 2. for the teſtator looked on this as a debt, 
and ſeems to intend to provide for it by his will. 
| * 3. If a woman has pin-money, or a ſeparate maintenance 
ſettled on her, and ſhe by management or good houſe- wifry ſaves 
money out of it, ſhe may diſpoſe of ſuch money ſo ſaved by her, 
or of any jewels bought with it, by writing in nature of a will, if 
ſhe die before her huſband, and ſhall have it herſelf, if the ſurvive 
him, and ſuch jewels, &c. ſhall not be liable to the huſband's 
debts. Paſc. 1692. Herbert and Herbert; and the precedent of 
Sir Paul NeaPs caſe cited to the ſame purpoſe ; the wife allowed 
what ſhe had ſaved out of her pin- money againſt the deviſee of 
| the real eſtate. Mich. 1694. Milles and HWikes. 

| - mw 4 * 4. If a woman, on her marriage, reſerves to herſelf a power of 
21. Ab. diſpoſing of her perſonal eſtate as ſhe thinks proper, all that ſhe 
149. c 2, dies poſſeſſed of is to be taken to be her ſeparate eſtate, or the 
1 F. W. 126. produce of it, unleſs the contrary can be made appear; and as ſhe 
_ 2ÞP. W. 316. has a power over the principal, ſoſhe may diſpoſe of the produce 
_ , _ of intereſt, Hil. 1705. Gere and Knight, 2 Vern, 535. 1 Vern, 
2 2 155. 245, 9. P. where it is ſaid, that there had been ſeveral decrees 
3 Atk. 69g. Tatifying ſuch diſpoſition. | . 7 
709- 5. If a woman, by her marriage-articles, agrees to have no 
part of the huſband's perſonal eſtate but what he ſhould give her 
(a) = * - by will, this bars her of her paraphernalia. Per Cur*, 2 Vern. 83. 
- may dere 6. The huſband deviſed the wife's jewels to her for life, the 
them, vide Temainder over to his ſon; one point of the caſe was, whether 
_ Cre. Car, they ſhould go to the adminiſtrator of the wife, being her para- 
343. but phernaliaz and though it was agreed that where a huſband dies 
= 0. Ty. inteſtate, or does not by will ditpoſe of the jewels of his wife, ſhe 
ing and may claim them, (incaſe there be no debts; ) yet, as he may de- 
Tipping, 2 viſe (2) them, and as he has in this caſe given them to her for life 
Eq. Ca. Abr. only, and ſhe has not made any election or claim to them as her pa- 
107 U. Rep * raphernalia, they cannot go to her adminiſtrator, 2 Vern. 246, 247. 


729, 730. (K) Con- 
S. Ez ; ” 2 


Baron and Fenm. 67 


(K) Concerning Alimony and | ſeparate Maintenance. 


1. FF a huſband turns away his wife, or uſes her with cruelty, 

1 by which means ſhe is obliged to leave him, Chancery 

will, upon her own, or Precbein Amy's application, decree her a 

ſeparate maintenance, ſuitable to her degree and quality, the for- 

tune ſhe brought, and her huſband's circumſtances. Cary 124. 
1 Chan. Rep. 4, S. P. 1 Chan Rep. 164, S. P. 

2. If huſband and wife agree to live ſeparate, and that the wife 
ſhall have ſo much a year, ſuch agreement will be decreed in 
equity. Nel. Chan. Rep. 73. . * 

3. If there is a decree for a ſeparate maintenance, and the huſ- 
band offers to be reconciled, and the wife refuſes, though the 
Court will ſuſpend the payment of the money, yet will order all 
the arrears to be brought into Court; and according as there is 
neceſſity, vacate the decree, or give the wife, upon any ill 
uſage, liberty to reſort to, and have the benefit of it. 26 Car. 2. 
boreucod and i bore mood, 1 Chan. Ca. 250. 5 
4. A Feme Covert, who had by her huſband's conſent gol. per 
ann. ſettled on her, and who had, upon a ſentence in the ſpiritu- 
al Court, obtained a decree for 501. per ann. more for alimony, 
ſuggeſts by her bill, that her huſband had, on purpoſe to defraud 
her, procured the tenants to ſurrender their eſtates on which the 
ſaid rents were reſerved, and prayed that it might be made good 
to her by the decree of this Court; but it appearing that ſhe was 
a a very lewd woman, and had eloped, and her huſband offering in 
his anſwer to take her again, Ld. Chan. would make no other 
order in it, but that the huſband ſhould ſtand in the place of the 
tenants, and admit the rent payable z and ſhe to recover it at law 
zs well asſhe could. Haſc. 1682. Mildmay and Mildmay, 1 Vern. 5 3. 
5. The huſband and wife agree to part, and the wife's father 
agrees, upon the huſband's giving him a note to pay back the 
_ wife's portion, to fave him harmleſs from any debts his wife may 
contract, and againſt all demands for her maintenance; the wife 
with her child, went thereupon and lived with the plaintiff, her 
father, and were maintained by him; and he now brought his 
bill to have the portion paid; which was decrecd, on his giving 
ſecurity to indemnify the defendant againſt the debts and main- 
tenance of the wife and child, although the huſband now offered 
to take his wife home, and maintain her and her child, and to 
allow the plaintiff for the time paſt. Mich. 1700. Seeling and 
Crawley, 2 Vern. 386. 5 N | 

6. If by marriage-articles 6000. part of the wife's portion, is G;1, Eg Re: 
agreed to be inveſted in Land, and ſettled in truſt for the huſband 1. and Prec. 
for life, then to his wife for life, remainder as a proviſion for in Chan. 239. 
younger children, remainder to the huſband in fee; and the huſ- 497-1008 n. 
band by his cruelty forces his wife to live ſeparate from him; the 4.671. 
Court will decree the intereſt of the 60007. to be paid the wife 2 Ak. 96. 
for her ſeparate maintenance, till cohabitation, there being no 1 8 15 

iſſue, the money lying dead; on it being a truſt which is properly 
| | | E 2 | -0” 
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=; Baron and Femme. 
to be directed by this Court. Paſe. 1705. Oxenden and Oxenden, 
7. A wife having been uſed with cruelty by her huſband, be- 
comes intitled to 3000. as her ſhare of her mother's perſonal eſ- 
tate, who died inteſtate; and it was decreed that the wife ſhould 
have the intereſt of it for her ſeparate uſe, and then to the huf- 
band, if he ſurvived; and afierwards the principal to be paid the 
iſſue; and if no iſſue, then to the ſurvivor of the huſband or wife. 
Paſe. 17 11. Nichells and Danvers, 2 Vern. 671. The reporter adds 

a memorandum, that the huſband had given a note to his wife, 
that if he ſhould again uſe her il!, ſhe ſhould have her ſhare of her 


mother's eſtate to her cwn uſe. Vide 2 Vern. 752. a ſeparate 


maintenance decreed a wife. ks 
8. A bill was brought to ſubject the defendant's jointure to the 
payment of her debts, which the contracted while the had a ſepa- 


rate maintenance frem ker huſband. Per Ld. Chan. had the ſepa- 
rate maintenance continued, there would have been ſome reaſon 
to follow that, and make it liable; but that being at an end, there 
is noreaſon that the jointure ſhould be liable; and the bill was 


diſmiſſed; and the rather, becauſe the executor of the huſband, 


who might have * the money, was not made a party. Pofc. 


Vide Gage 1685. Kenge and Delaval, 1 Vern. "7" Kb 

and Lafer or 9. A woman who has a ſeparate maintenance, may diſpoſe of 

, Leicefler, what ſhe ſaves out of it by will. Toth. 97. 1 Chan. Ca. 118, S. P. 
—_— Abr. Nel. Chan. Rep. 56, 8. T. I Vern. 2452 8. P. | 


.) What Right ſurvives io either of them, or their 


Repreſentatives, by the Diffolut ron of the Marriage. 


LD c. 1+ IF Baron and Feme have a decree for money, in the right of 
3 . . 

cree belongs to the Feme, and not to the executor of the huſ- 

band: certified hy Hyde C. J. and his certificate confirmed by 

Ld. Chan. Mich. 15 Car. 2. Nanney and Martin, 1 Chan. Ca. 27. 

2. If money is left in a truſtee's hands, for the benefit of a 

Feme Covert, and the huſband dies, it fhall go to the Feme, and 


not to the executors of the huſband, he having made no diſpoſi- 


tion of it in his life-cime. Decreed Paſc. 1683. Tuiſden and Wiſe, 
| I Vern, 161. | | 


7 


2 Freem, 3. The huſband, in conſideration of 506“. portion, part in 


102, S. C. lands and part in bonds, owingto the wife, ſettles a jointure of 
vide page 


20, pb 14. 457. per ann, and the huſband dying before any fine levied of the 


lands, or alteration of the bonds, the creditors of the huſband 


ſue the widow and the executor of the huſband; and it was held 
though there was not ſufficient perfonal eſtate beſides, that as theſe 
_ ſecurities remained unaltered, and as the law had caſt them on 
the widow, equity could not take them from her; though it 


was urged that the wife had a jointure ſettled on her adequate 


to the portion. rin. 1688. Lifter and Lifter, 2 Vern. 68. 


4. But if upon an intermarriage between 4. and B. who has an 


eftate in land, and a fortune in money, and who are both infants, 


A 


the Feme, and then the Baron dies, the benefit of the de- 
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an Act of Parliament is obtained for ſettling a jointure on F. the 
wife, in bar of dower ; provided that the jointure ſhall ceaſe, if 
the wife, when of age, does not ſettle her land, &c. but nothing 
is ſaid as to the perſonal eſtate, and part of the fortune is a mort- 
gage of 130o!. taken in a truſtee's name, though the wife, when 
ſbe came of age, ſettled her own land only; yet the huſband dy- 
ing, the mortgage ſhall go to the executors of the huſhand, and 
ſhall not ſurvive to the wife as a choſe in action. Decreed 1705. 
Blois and Counteſs of Hereford, 2 Vern. 501. And Ld, K. laid it 
down as a rule, that in all caſes, where a man makes a ſettlement 
equivalent to the wife's portion, it ſhall be intended that he was 
to have the portion, though there is no agreement for chat pur- 

ſe. Note; This was a choſe in aim in equity,- and ſome fireſs 

id on that, though it does not appear by this r port. 
$5. If a man marties a woman intitled to a mortgage in fee, and 2 Fes. 
after marriage aſſigns his intereſt in the mortgage to truſtees to call 139, 8, My 
in the money, and lay it out in land to be ſettled on the huſband n A 5 1 995 
and wife and their iſſue, remainder to the heirs of the huſband z 4 Venn 68, 
and the huſband and wife die without iſſue, this mortgage being a 401. Gilb. 
| Choſe in action, ſhall go to the executor ofthe wife, Q. If the wife Rep. 98 2 
die firſt. v. ante 68. pl. z. and not to the executor of the huſband. F. W. 111. 


Decreed Mich. 1700. Burnet and Kinnaflin, 2 Vern. 401. Tab. e. 


6. A. being indebted to a Feme Covert becomes a bankrupt S 8 
the huſband pays a contribution, and dies before any diſiri' ution, 459 2 Atk. 
and then the wife died: and it was held that the executors of the 207. 
wite were intitled to the dividend; for the huſband pay ing con- 
tribution, does not alter the property of the bond. 2 Vern. 707. 

7. But it a ſum of money is awarded the huſband, which he · is 
intitled to in right of his wife, and the huſband dies before it is 
paid, it will go to his executors, and not ſurvive to the wife, 
the award being a ſort of judgment which has changed the pro- 
perty. Faſc. 1686. Oglænder and Baſu, 1 Vern. 396. 

8. If a man marries an Orphan of Lenden, who dies before 
twenty - one, yet her ſhare ſhall ſurvive to the huſband, and ſhall 
not go the other children. 1 Vern. 88. A] 5 
9. If an inheritrix car ves out a term for 1000 years to truſtee, 
and tbe and her intended huſband declare the truſt to be for the _ 
huſband for life, and after his death for the wife and her heirs 
and afterwards the huſband and wife by fine ſur conceſſ. grant a 
term of twenty-one years, reſerving the rent to the huſband and 
wife and the heirs of the wife ; yet the adminiſtrator of the wife 
ſhall not have the benefit of the rent reſerved. 2 Vern. 62. e 
10. If one dies inteſtate, leaving a daughter, the wife of F. S. 
and the daughter dies before any diſtribution made, and the huſ- 
band dies inteſtate, the ſhare of the daughter ſhall go to the admi- 
niſtrator of the huſband, and not to her adminiſtrator; but the 
reporter refers to the deeree. Mich, 1693. Cary and Taylor, 
2 Vern, 302. | | {9 
11. Baron and Feme jointenants for their lives, Baron ſows 
the lands, and dies before ſeverance; and the queſtion was, whe- 
ther the wife, or executors of the huſband, ſhould have the corn 
and the. court propoſed that each ſhould take a moiety, which 
vas agreed to. Kowney's Cale, 2 Lern. 3222. Z 

, 5 | I2, J. 
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* 2 Vel. expreſſed to be made in conſideration of 100/. 


| 1 2 * of incumbrances that were then upon it, within fix months after 


70 | Baron and Fem#. 
12. A. purchaſes a walk in a chaſe, and takes the patent to 

himſelf and to his wife, and J. S. during their lives and the life 

of the ſurvivor, the huſband dies indebted, yet the wife was de- 

HER creed the benefit of the patent during her life, for ſhe cannot be 
— a truſtre for her huſband ; but after her death F. S. is to be a 
truſtee for the huſband's executor: Trin. 1688. Kingdome and 

N Bridges, 2 Vern. 67. | 8 ; 

Vide Cepping 13. If the huſband lends out money in the names of himſelf 
and —, and his wife upon mortgages and bonds, and dies, the wife i; 
"1 1 iatitled to the money by ſurvivorſhip, if there are ſufficient aſſets 


s P. beſides to pay the huſband's debts, Trin. 1712. Cbriſt s Hoſpital 
and Budgin, 2 Vern. 683. RE 5 

Fre. in Chan. ' 14. The plaintiff's grandfather was tenant for life of a farm, 

63.312.412. and the inheritance was in the plantiff's father, to whom he is 

2 2 . heir ; on the marriage of the plantiff's father with the defendant, 
301. 1 P. W. Who had @ portion of 300d. in her brother's hands, and ſecured b 

378, 2P.W.'his hond to her, the father and grandfather join in ſettling this 

6o8. 3. M. farm upon the defendant for her jointure ; and this ſettlement is 

paid to the grand- 

father for the marriage-portion of the defendant, which 100l. was 

paid co him accordingly by her brother; the marriage took effect, 

and the defendant*s huſband died indebted in ſeveral bonds where- 

in he and his heirs were bound; and actions were brought againſt 

the plaintiff, as bis heir on the ſaid bonds, to ſubjeC the real eſ- 

tate deſcended to the payment of them; and he brought his bil 

to have the remaining 200. of the portion applied in diſcharge 

of theſe debts; which was decreed by the maſter of the rolls; but 

upon an. appeal to Ld. Chan. the decree was reverſed, and held, 

that it ſurvived to the wife; though he ſaid, that if the ſettle- 

ment had been in conſideration of the whole portion, and had 

been equivalent to it, it muſt have gone to diſcharge the huſ- 

. band's debts. Micb. 1697, Clelmd and Cleland. 

Fre. in Chan, 15. Richard Middletin, upon a marriage-treaty with Barbara 

312, 5. C. Mar, agrees, in confideration of 1250. portion ſecured to her by 

aud Gil. Eg. bond from her brother, to clear his eſtate, . being 70/. per annum, 


488, 501. dhe marriage ſhould be had; and for every 100l. be ſhould receive, 
Talb. C ;o ſettle. tod. per ann. on her for a jointure, and to fettle lands on 
168. 3P.W. the firſt and other ſons of that marriage; Barbara was no party to 


199, (n) 2 


AR” 248 theſe articles; the marriage takes effect; Barbara dies within 
de ſix months without iſſue 3 Richard, on a ſecond marriage with 
one Dorothy ——, who had a portion of 16004. in truſtees hands, 

buy articles agrees to lay out 1250/. he was intitled unto in right 

of his firſt wife; and this 1600/. when received, in the purchate 

of lands, to be ſettled on Dorothy for a jointure, and for a provi- 

fion for the iffue of that marriage; which marriage after takes ef- 
fect, and then Richard dies before he had got in either of the por- 
tions; and Ld. K. decreed it to the repreſentatives of Richard; 

and that it ſhould not ſurvive to the adminiſtrator of the firſt wife, 

he being a purchaſer by his agreement to diſencumber his eſtate; 

and being in no default, the wife dying within the fix months, 
which prevented the making the ſettlement, Poſe, 1711. Medito 

and Wynn, een _ N 
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CAP. XII. 
Bil. 


(A) By whom it may be brought. 
(B) M do are to be Parties to it. 


85 Matters proper by a Bill in Equity. 


D) Bills of Diſcovery; and herein of what Things 
there ſball be a Diſcovery. 

(E) Bilk quia Timet, in what Caſes proper 

(F) Bills of Peace to prevent Multiplicity of Suils. 
(G) Croſs Bills. == 8 

(H) Supplemental Bill. 


\ (1) Bills of Interpleader. 


(K) Certiorari Bills. 
(L) Bills of Review and Reverſal. 
(M) Bills original after a Decree. 
N) Bill taken pro confeſſo. 


* 


(A) By whom it may be brought. 


"i Tx King may fue in Chancery for equity. 1 Red. Ar. 
373 15 


2. The Chancellor himſelf may fue or be fued in equity, but 


| he cannot make a decree in his own caufe. zbid. 


3. If an alien purchaſes lands in the name of another, admit- 
ting the King is intitled to the truſt ; yet he muſt ſue in equity 
to have it executed. 1 Rol. Abr. 194. 4 | 


4. The church-wardens may join with a poor perſon who is 


chargeable to the pariſh. March 90. | 
| * bill may be brought in behalf of an infant iz wentre ſa 


mere, and an in junction obtained to ſtay waſte, 2 1 71 8 
| 7 f | | « Ny | 
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72 Bill. 
Free. in Cha, 6. Any one may bring a bill as prochein amy to an infant, with- 
113 out his conſent, becauſe it is at his peril that he brings it, to be 
, A* 570. anſwerable for the event; but none can bring a bill in the name of 

a feme covert, as her prochein amy, without her conſent; and if 


ſuch bill be brought, upon her affidavit of the matter it will bediſ- 


miſſed; agreed by the Court. Mich. 1713. Andrews and Cradcct. 
(B) to are to be Parties io it. 
l. F a man grants a rent- charge, and afterwards ſells the lands 


_ by parcels, and the grantee ſues for therent, he muſt make 
(a) Ifewoor all the purchaſers (a) parties. Cary 3, 33, 8. P. 


more havea 


Joint intereſt, regularly they muſt be all parties to the bill; ſo if two or more are liable 
to a demand, you cannot proceed againſt one alone, 2 Fern. 196. So all executors, truſ- 
tees, or their repreſentatives, »re to be made parties; but this rule may be diſpenſed with, 
if any ot them are not amenable, or if they have ſtood out proceſs to ſequeſtration. 


vid. Atter- 2. But in caſe of a charity, it is not neceſſary that all the ter- 


| ney General go 04; ſbould be made parties, for the charity ſhall not be put to 
de pr" 4 that difficultyz but the tertenants may, if they ſeek a contrihu- 
Eg. Part z. tion, undertake to make them parties to the information, or help 


8. P. themſelves by ſuch courſe as they ſhall think fit. 1 Salt. 163. 


3. If there be an agreement in a pariſb, by a veſtry order, that 


| 100. per ann. ſhould be paid to A. for a lecture in the pariſh, in 
A bill for the recovery thereof, all the parties to the order muſt be 


made defendants; otherwiſe it cannot be decreed. Mich. 15 Car. 


2. Henchman and Ayer, Hard. 333. 


4. The bill being to have an account of a truſt, the defendant. 


pleaded, that he was intruſted for 3 children, vi. for the plain- 
tiff and his two brothers; and that the other two not being made 
parties to the ſuit, he was not bound to anſwer ; for otherwiſe he 
might be thrice called to an account for the ſame matter; and the 
plea was allowed. Mich. 1682. Hanne and Stevens, 1 Fern. 110. 

5. But if A. deviſes ſeveral legacies to B. C. and D. and that 

il his eſtate fell ſhort, each to abate in proportion; but if it increaſ- 
ed, that each legacy ſhould increaſe in proportion; in this cate 
one alone may ſue for his legacy; and it is not neceſſary that the 
other legatees ſhould be made parties. Mich. 34 Car. 2. Hayceck 
and Haycecch, 2 Chan. Ca. 124. Though one legatee may ſue, yet 


if the reſidue of the perſonal eſtate be deviſed to three, O. whe- 


ther one of them may alone ſue for his part; and vide Nel. Chan. 
243. where it is held that he cannot. 


6. If a bill be exhibited againſt the ſheriff and plaintiff at law, 


to be relieved againſt a bail-bond aſſigned by fraud by the ſheriff; 
let the proof of the fraud be never ſo ſtrong, yet if the plaintiff at 
law is not ſerved with an order to anſwer, ſo as to be made a 
party, the plaintiff can have no relief; Ordered by the Maſter of 
the rolls. Mich. 1682. Iæraell and Narbourne, 1 View. Sy 
7. A bill being exhibited for diſcovery of a bankrupt's eſtate, 
the defendant demurred thereto, as? the bankrupt was not 


made a party; and the demurrer was allowed, Hil. 1688. Sharp 


and Gamen, 2 Vern. 32. 


3 
8. Upon a bill for a 1 performance of a covenant under 
or 


hand and ſeal with 4. the benefit of B. A. muſt be made a 
Party to the ſuit ; but if it had been only a promiſe, either A. or 
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B. might have brought the action, according to the caſe in * Tel- Rolli ver. 


werton's Reports, Hil. 1638. Ccok and Cool, 3 Vern. 36. 
9. If a perſon claims any thing due from the teſtator, the exe- 


cutor muſt be made a party. Rep. in Chan. Temp. Finch 334. all 


executors muſt ſue and be ſued. 3 Chan. Rep. | 
10. If a legatee of a term ſues for it, he muſt make the execu- 
tor a party, although he alledges he has his aſſent. Moor and Bla- 


grave, 1 Chan. Ca. 277 


a party to the ſuit. Hl. 1681. Smithby and Hinton, 1 Vern. 31. 
12. But if the plaintiff ſues one executor, and alledges in his 
J 
diſcovery, this will be no cauſe of demurrer; ruled Mich. 1682. 
Bavyer and Covert, 1 Fern. 


5 | 
13. In a bill tobe f touching a leaſe for years, or other 


cutors in truſt ; yet it is not neceſſary to make the ceftuy que truſle, 
or reſiduary legatees, parties. 1 Vern. 261. 
14. Ina bill to be relieved againft an award made by ſome of 
the members of the Eaff-India company, touching the guantum of 
freight due to the plaintiff from the company; the arbitrators, and 


murred to the whole bill, becauſe the plaintiff could have no decree 
againſt them; and their anſwers would be no evidence againſt 
the company; and the plaintiff might examine them as witneſſes. 
And the demurrer was allowed without putting them to anſwer as 


the Egll- India company, 2 Vern. 380. EO. 
15. If any one ſue in Chancery an executor of an obligor to 
diſcover aſſets, all the obligors muſt be made parties, that the 


whether the principal may not be ſued without thoſe who are 
bound as ſureties. wide Nel. Chan. Rep. 105. where it is held not 
o be neceſſary to ſue all the obligors; and that any one who is 
ompelled to pay the money, may compel the others to contribute, 

16. But it is clear, that if a judgment be had at law againſt 


ent. 348. 2 Chan. Ca. 29, S. P. 


*18, The plaintiff being reſiduary legatee, brought his bill 
gainſt the detendant, who was one of the executors (without his 
o-executor, who was beyond ſea) to have an account of his own 
eceipts and payments: the defendant inſiſted, that his co-execu- 
Ir ought to be made a party; but Ld. Chan. ordered the cauſe 
o go on ahd ſaid, that if any thing appeared difficult on the ac- 
ount, the court would take care of it. And as a bill may be 
rought againſt one factor without his co-factor, being beyond 


ſea, 
at the fame reaſon held here. Mich. 1698. Couy/lad and Cely, 


* 19. Bar- 


11. So if an executor does aQually releaſe, yet he muſt be made 


bill that he does not know who the executor is, and prays a 
onal duty againſt executors, thongh the executors be but exe- 
ſame of the particular members being made defendants, they de- 
to matters of fraud and contrivance. Trin. 1700. Dr. Stewart and 


charge may lie equal. 2 Vent. 348. The reporter adds a quere, - 


ne obligor, you may ſue the executor of him alone to diſcover 
ſets, Sc. becauſe the bond is drowned in the judgment. 2 


Yates, 177. 


17. If one of the defendants is proſecuted to a ſequeſtration, Prec. in Cha. 


ie cauſe may be carried on without him. Mich. 1699. Parker 92 2 
nd Blackburne. © EE | | 2369. 8.C. 
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part to ſhew it. Paſch. 1702, Quintine and Yard. 


ris being dead) to diſcover ſome lands purchaſed with the overplus 


Bill. 


* 19. Barnard Stark, in 1661. made his will, and amon 
other legacies devifed an annuity of 20/7. per ann. to B. tobe paid 
quarterly, and gives other legacies z and then has this clauſe, a/} 
thereft of my real and perſonal Eflate not before bequeathed ( my debt. 
being paid.) I give to my brother John Spark, and makes him ſole 
executor; 4 pid the annuity ſeveral years, and made his 
will, and charged all his real and perſonal eſtate with this an- 
nuity, and deviſed all his real and perſonal eſtate in England 
(part of which was the eſtate of Barnard) to his two daughters, 
who were defendants; and all his real and perſonal eſtate in Bar- 
badees to his two other daughters that lived in Barbadoes, and 
were no parties to this ſuit; the two daughters here paid the an- 
nuity ſeveral years, but then ftopt payment, on pretence that the 
words of Barnard*s will did not charge his real eſtate with this 
annuity ; or if they did, yet the perſonal eftate ought to be firſt 


_ exhauſted, which did not appear to be: and the real and perſonal 


eſtate in Barbadoes being equally liable by the will of John, the 

ters, who have thoſe, ought to be made parties, for they 
might have made ſatisfaction z or however, they ought to have 
been before the court, that the defendants might at the ſame time 
have a decree againſt them to pay their proportion; for though at 
law the party may take its remedy againſt which he pleaſes, yet 
in equity all muſt be parties, that right may be done to all at the 
ſame time. On the other fide it was faid, admit it to be ſo, in 
Caſe it may be eaſily done, yet it is impraQticable in this caſe, and 
therefore ought not to be required; and ſo held Ld. K. and tha 
the lands were charged by Bernard's will; and if any ſatisfaction 
has been made by thoſe in Barbadoes, it lay on the defendant's 


20. * Sir Edmund Forteſcue, in the Year 1664. ſettled his eſtate 
upon Piel, Glendale, and Harris, in truft to pay his debts in 
the firſt place, then to pay ſuch portions as he ſhould give to his 
Children, and laftly his legacies; and the overplus to be laid out 
In a purchaſe in truſt for the firſt ſon, and the heirs of his body, 
and fo for the ſecond, c. and for want of ſuch iſſue, in truſt for 
himſelf and his heirs ; the plaintiff, his granddaughter and heira 
law on whom the truſt devolved, brought her bill againſt the ad- 
miniftrator and heir at law of Harris, ( Powel, Glendale, and Her 


money by Harris, who had formerly been a ſervant in Sir Edmund 
family, and who alone had tranſacted the truſt, to which it ws n 
objected, that the repreſentatives of the other truftees ought ts 


| have been before the court; but the plaintiff inſiſting only i = 


have an account of what came to the proper hands of Id 
and of his receipts and diſburſements only, and not of any joint to 
receipts or tranſactions by him, with the other truſtees ; the ob- ol 


jection was over- ruled. Hil. 9. Aux. Lady Selyard and the executi hs 


of Harris & aP, 


(o) uu 


Bill. 


(C) Matters proper for a Bill in Equity. 
Vide Title Courts and their Furiſdiction, Letter (B). 


ſe: AF in equity lies to ſet aſide letters patent obtained by 
Fraud. Attorney General verſus Vernon, 1 Vern. 277. 

2. A ſolicitor may have a bill for fees only, if for buſineſs done 
in this court; and ſo he may when the buſineſs is done in another 
court, if it relates to another demand the plaintiff makes in this 
court. Comes Raneleigh and Thornhill, 17 Now. 1683. 1 Vern. 203. 

. A bill in equity will lie for recovering antient quit-rents, 
though very ſmall, as two or three ſhillings per Annum. Cox 
and Foley, 1 Fern. 359. 


4. (a) A ſuit for ſmall tithes, not proper for chancery; neither (2) The 


has it been uſed z per Sir Jobn Churchil, as Amicus Curie, 2 Chan. 
Ca. 237. | | 


will not re- 


tain a ſuit by Exghſb Bill under 100 value, except in Caſes of Charity, nor under the 


Value of 407. fer Annum in Lands. 


5. The plaintiff being executor, and his teſtator greatly indebt- 
ed, and being deſirous to be rid of the aſſets as far as they would 
go, and that his payments might not be afterwards queſtioned, 
brought a bill againſt all the creditors, to the intent they might, 
if they would, conteſt each others debts, and diſpute who ought 
to be preferred in payment; the defendant being a creditor de- 
murred, for that the bill contained multiplicity of matter wherein 
he was not concerned. But the court over-ruled the demurrer, and 
held it a proper bill, and a ſafe way for an executor to take. Hil, 
1688. Buckle and Atleo, 2 Vern. 379. © 
6. If A. obtains a decree before the Ordinary for an iſle in a 
Church, and he brings bill for the decree of this Court to quiet 
him in poſſeſſion, the bill will be diſmiſſed with coſts ; for this 
Court executes not its own decrees by bill without examining the 
juſtice of them. Pſch. 1691. Baker and Child, 2 Vern, 226. 


(D) Bills of Diſcovery ; and herein of what Things 
there ſhall be a Diſcovery. 


1. TF the King grants the goods of a felon, the grantee may 

compel any one, in whoſe poſſeſſion they are, to diſco- 

ver them. Cary 1. | 

2. If a perſon is outlawed, a bill may be exhibited by the At- 

torney General to diſcover his real and perſonal eſtate; for the 

outlawry is in nature of a gift to, or judgment for the King. 
Mich. 1655. The Protector and Lord Lumley, Hard. 22. 

3- A bill was exhibited by the Attorney General in the Exche- 
quer, wherein it was charged that the defendant, being a merchant, 
had concealed the cuſtom of 290 caſks of currants; and for the 
better effecting thereof, had given 4ol. a-piece to two Cuſtom- 
houſe Officers; and relief and diſcovery prayed ; but upon a de- 
murrer it was doubted, whether the defendant ſhould be bound 
to diſcover. Hard. 137. Hard. 201, S. P. adjourned, where it 
was alledged, the Attorney General would not proſecute for the 
forfeiture, but for the duty only. | 4. If 


"6 


Bill. 

4. If the plaintiff alledges, that the defendant had cauſed the 
plaintiff's Pert wines to be ſeized as French wines, on purpoſe to 
raiſe the price of the market, and to ſell his own wines at a better 
rate, and detained the plaintiff's till he had ſold his own wines, and 
then relinquiſhed his proſecution, well knowing that the plaintiff'æ 
wines were Port wines: and he prays an anſwer and diſcovery to 


thoſe matters, in order to his bringing an aK ion. The defendant 


may plead the act for prohibiting of French wines, and a penal 
clauſe therein on any man that ſhould ſeize wines, and afterward: 
relinquiſh his proſecution ; and it will be allowed. Mich. 1582. 
Bird and Hardwick, 1 Vern. 109. nematenetur ſ-ipſum accuſare max, 

5. If it is charged by the bill, that the defendant in _ by 
colour of an order of ſequeſtration by the committee, had ſeized 
ſeveral tithes, &c. due to the plaintiff, the plaintiff may pray a 
diſcovery of the particulars ſo taken, and their value ; as where a 
man by colour of a title enters into a houſe, &. and poſſeſſes 
himſelf of the goods, &c. for it may be impoſſible for the plaimiff 
to diſcover the particulars without ſuch bill; and this is a charge, 
not by way of treſpaſs, but under colour of title. So where a will 
is proved, and the precedent adminiſtration revoked, ſuch bill is 


uſually neceſſary for the diſcovery of the goods; and yet in ſtrict- 


neſs of law there was a treſpaſs z reſolved upon a demurrer. Cage 
and Warner, Hard. 1682, 5 
6. A bill was brought to diſcover who was owner of a wharf 


and lighter, to enable the plaintiff to bring an action for the da- 
mages his goods ſuſlained by the lighter's being overſet by negli- 
gence of the lighterman; to which the detendant demurred but 


the demurrer was over-ruled. Sir John Heatbecat and Sir Joln 
Fleet, 2 Vern. 442. | 


7. So where the ſhip called the Turkey-Merchant, taken fire by 


the neglect of the matter or ſhip's crew; the plaintiff, who was 
one of the Freighters, and had his goods burnt, brought his bill to 
diſcover who were part-owners of the ſhip, to enable him to bring 


his action; to which the defendant demurred, and inſiſted that this 
was like the caſe where a fire happens in a man's houſe, and burns 
his neighbour's alſo ; althou 15 he is liable to damages at law, yet 


the plaintiff, in ſuch caſe, ſhall not be aſſiſted in equity; but the 
court held that the caſe put was not parallel; for though the law 
gives an action, yet it doth not ariſe out of any contract or un- 
dertake ing of the party; and that this and the precedent cafe came 
within the reaſon of the caſe of any common carrier; and there- 


fore over-ruled the demurrer. Mich. 1703. Merſe and Buckwerth, 
2 Vera, 443. | 


8. A bill was brought to diſcover who was tenant of the free- 
hold, in order to bring a Fermeden; lo which there was 2 demur- 
rer, and it was allowed. Hil. 1683. Stapleton and Sherrard, 1 Vern, 
212. Though the caſe of Bickertcn and Bickerton was quoted 
to the contrary. Vide Cary 22. where it is ſaid that ſuch bills 

have been frequent. | 
9. A demurrer to a bill brought to diſcover the tenant to a 
Precipe on à voluntary conveyance, allowed. Mich. 1684. Sher- 
burn and Clerk, 1 Vern. 273. 1 Vern. 213, S. P. Per Ld. K. who 
ſaid that there were ways of knowing it without. ic 

| | | 10. 


Bill. 

10. If a bill be exhibited to diſcover whether a woman be mar- 
ried or no, and marriage would be a forfeiture of her eftate, ſhe 
is not obliged to diſcover; ſuch a bill diſmiſſed. 24 Car. 2 Mon- 
aint and Manni v, 2 Chan, Rep. 86. 5 

11, If a bill be brought to eſtabliſh an agreement fer a ſeparate 
maintenance, and the wife ſeeks a diſcovery of hard uſage, the 
huſband may demur to that part, and it will be allowed. Mich. 

1682. Hinks and Neltharp, 1 Vern, 204. | 

12. The plaintiifs bill was for a diſcovery of a perſonal eſtate 
that was deviſed to charities relating to the college of, Sc. the 
defendant pleaded, that the will was not yet proved, but was 
controverted in the Spiritual Court; but the Court over-ruled 
the plea, a diſcovery of the eſtate being for the benefit of all perſons 
intereſted therein, and neceſſary for the preſervation thereof. 
Pajch. 1688. Dalwich College and Fobnſen, 2 Vern. 49. 1 Vern. 
106, S. P. occard', where the right of adminiſtration was conteſted. 

13. The plaintiff having obtained a judgment againſt the defen- 
dant on a bond of 14001. penalty for payment of 7ool. and intereſt, 
brought his bill ſetting forth his Ph gment, and comptained that 
the defendant, to defraud him of the benefit of it, had aſſigned his 
eſtate to truſtees, that he had lent 1'200J. to K. and G. who were 
fiace become bankrupts in the name of one E. but that it was in 
truſt for the defendant; and theref re praved a diſcovery of the 
matter: and that the plaintiff might come in under the ſtatute of 
bankruptcy for this i 200/. debt; and that the commiſſioners might 
not make any diſtribution till this matter was determined. The 
defendant demurred, for that there could not be a diſcovery of a 
man's perſonal eſtate in his life-time z and for that this bill was in 
nature of a foreign attachment, which the practice of this court 
did not admit or countenance ;z but the demurrer was over-ruled. 
Paſch, 1686. Smitheir and Lewi:, 1 Vern. 398. 399. 

14. But where A. obtained judgemnt againſt B. and brought a 
bill againſt C. for a diſcovery of 3's goods, which C. had got into 
his hands; and the defendant demurred, becauſe the plainziff had 
not alledged he had taken out execution againſt B, and the de- 
murrer was allowed. Paſch, 1686. Angell and Draper, 1 Vern. 309. 

* 15, The bill was to diſcover whether the defendant had nor 
aſſigned over a leaſe ; the defendant pleads that there was a proviſo 
in the leaſe, that in cafe he aſſigned over, the leaſe ſhould be void; 
and that this being in the nature of a penalty or forfeiture, he 
ought not to be compelled in a court of equity to diſcover. For 
the plaintifF it was ſaid, that this was not a penalty, but part of the 
contract; yet the plea was allowed. Hi. 1700. Fane and Atlee. 

* 16. Thedefendant was one of the ſupercargoes of the Royal 
George, belonging to the plaintiffs; and on his being ſo appointed, 
entered into a bond with ſureties, of 5000/. penalty, not to trade 
to any of the places prohibited by the act of the gth of the late 

ueen for erecting the Sourh-S:a company, or contrary to the 
ſfiento contract with the King of Spain, and ſeveral other reſtric- 
ons; and he on his part covenanted not to trade to any of the 
ad places, or contrary to the ſaid contract; and covenanted not to 
lead or demur to any bill which ſhould be brought againſt him in 
quity for diſcovering of his trading or dealings contrary to his 
| £ agreement z 


To this bill the defendant pleaded the ſtatute 9 Anne, and ſeve- 


trary thereunto, were liable to great penalties, as confiſcation of 


law, like a covenant not to bring a replevin, or ſuch like. But the 
| plea was over-ruled ; becauſe he certainly might, if he thought fit, 


Bill. 


agreement; and this bill was brought, charging him with ſeveral 
breaches of covenant, to the prejudice of the plaintiffs, to the a- 
mount of ſeveral thouſand pounds, and for a diſcovery thereof, Oc. 
and the plaintiffs by their bill waved the 5000). penalty of the bond. 


ral articles of the Afento contract, whereby whoever traded con- 


ſhip and goods, and ſeveral other forfeitures. And it was ſtrongly 
urged, that by law no one was bound to diſcover any matters which 
tended to ſubject him to penalties or forfeitures ; that it was the 
buſineſs of courts of equity to relieve againſt, not to aſſiſt forfei- 
tures; and that this covenant not to plead or demur was illegal 
and void in itſelf, as it tended to deprive him of the benefit of the 


forego or wave the benefit of the law in thoſe particulars, which 
here he has expreſly covenanted to do; and which were the more 
neceſſary to be required of him, as the plaintiffs themſelves were 
under like penalties, in caſe any of their factors or agents traded 
contrary to that act, or the A fents contract: and this covenant not 
to plead or demur, was purpoſely to obviate the pretence, that he 
ought not to diſcover any thing whereby to ſubject himſelf to any 


penalties ; which, ſince he has ex preſly conſented to and covenan- 


ted for, he ſhall not now be at liberty to object to the illegalicy of: 

and it was ſaid to be ſo reſolved in a like caſe between the E... | 
company and Atkins, in the time of Lord Macclesfield, on a very | 
ſolemn debate. Mich, 1728. South-Sea company verius Bumſted. | 


(E) Bills quia Timet in what Caſes proper. | 
1. A. Had the uſe of goods and a library for life, remainder to c 
_ *** the plaintiff's wife, who was dead; but he as her admi- 0 
niſtrator, brought his bill to have the goods, c. ſecured to hin 
after the death of 4. which was decreed accordingly. 12 Car. i. N 
Bracken and Bently, 1 Chan. Rep. 110. | f 
2. A bill was brought to deliver up an apprentice's bond and t 
indentures, he being out of his time; and it was ordered that the b 
maſter do either bring his action within a year, or deliver up the Ni 
bond and indentures; for if it were at the maſter*s choice to ſay fr 
as long as he pleaſed, he would perhaps ſtay till the apprentice m 
witneſſes were dead. 17 Car. 2. Baker and Shelbury, 1 Chan, Ca. 79, 2 
1 


at the age of twenty-one years: the bill ſuggeſted that the deter- 


plaintiff prayed that he might give ſecurity for the payment of the 
legacy at ſuch time as it ſhould become due, which the maſt! 


3. The defendant's teſtator gave the plaintiff 1 000l. to bepai 


dant, who was executor, waſted the eſtate; and therefore the 


of the rolls decreed accordingly. Hil. 2 Car. 2. Duncumbun and 

Stint, 1 Chan. Ca. 121. i | i 
4. If 4. being ſeiſed of lands in fee, grants a rent- charge iſſ- 
ing thereout, and after deviſes the lands to B. for life, the * 
mainder to C. in fee, and dies, C. may compel B. to pay the 4 
real 


Bill. 


rears, for fear all ſhould fall on C. in reverſion; although it was 


urged, that this was a remote poſſibility. Hil. 25 Car. 2. Hayes 
and Hayes, 1 Chan. Ca. 223; | 

5. If A. is bound for B. and has a counter-bond from B. and 
the money is become payable on the original bond, equity will 
compel B. to pay the debt, though H. is not ſued; for it is un- 
reaſonable that a man ſhould always have ſuch a cloud hang over 
him. Per North Ld K. 1 Fern. 190, 


(y) Bills of Peace to prevent Multiplicity of Suits. 


1. U a motion for a new trial after verdiQs upon two 

iſſues, which were directed, the one to try whether the 
lord of a manor had a grant of free warren; and the other, in 
caſe he had the grant of free warren, whether there was ſufficient 
common left for the tenants z Ld. Chan. ſaid, That thoſe matters 


were properly triable at law; but it being urged, that the bill was 


brought to prevent multiplicity of ſuits, and was in nature of a 
bill of peace, a new trial was granted upon payment of full coſts. 
Mich. 1681. How and the Tenants of Bromſgrove, 1 Vern, 22. 
Cary 3. Bills of peace proper in equity. 1 ern. 266, where ſe- 
yeral tenants of a manor claimed a right to the profits of a fair; 


and a bill was allowed to eſtabliſh it. 
2. A bill ſhewing that one commoner had recovered one ſhil- 
ling, or other ſmall damages, againſt the plaintiff for oppreſſing the 


common, or for uſing the common where he ought not ; and there- 


fore that the defendant, another commoner, may accept of like 


damages for what is paſt, to prevent charges at law, is in nature 
of a bill of peace, and proper in equity. 1 Vern. 308. 


3. A. directed B. to pay to C. what ſums C. ſhould want, C. 


accordingly received two ſums of money (amongſt others) of B. 
for which he gave receipts, as by the order of A. A. and C. come 
to an account, which being ſtared, they gave mutual releaſes ; 


but the two ſums not being entered in the books of A. were 
not accounted for by C. B. not having received any allowance 
from A. for the two ſums, prefers his bill againſt C. to have the 


money paid back. C. confeſſed the receipts, but inſiſted that he 


ought not to pay the money, for that they never had any deal- 


ings together, but upon the credit of A. and it was to be preſum- 


ed that the plaintiff had an allowance from A. he never paying 


the defendant any thing, but upon the credit of 4. and the re- 
ceipts ſo worded. But the Court decreed that the defendant 
ſhould return the money ; for the plaintiff has a fair claim againſt 
the defendant to avoid circuity of ſuits; for otherwiſe it would 
only turn the plaintiff on A. and A. on the defendant again in 


equity, to ſet aſide the releaſe, and to have an allowance of 


theſe ſums, Show, P. C. 17. 


(6) cu 


79 


_ , WL 49 
, __ A 1 
| — - 
- W - 

— p_ — 2 "x * 2 _—_ 

- — — wg = — ——— — - 4 

7 x - ——ͤ— — _ — 2 MM 

_ * = - y 
a pay * & - — rol Z 2 
— a 2 D = 
— P —— — 


r 14 As. 3 2 = — A — E 
. 2 — + _ - 2 — 3 . — * — — y 
- 8 r — - _ - 
' 2 = r 
e . 
A . 4 5 2 <-> = _ - — 
= os, . 4 — - 
— DO I. = =- PR _— = - — — — * — * — > - 
- Sum — ** * £ - - 
— o — 
= < _w 4 -- 
by 2 m "_ 
— — — * — — SS "—4 _ 
. — - = 
_ - — . - 
— = — 
—— * . — 5 . — 


8d 3 Bill. 


review will lie to chancery to reverſe it, tre, & vide 1 Lern. 177, 184, 443 


(G) ce Bills. 


i. Croſs-bill is a bill brought by the defendant againſt the 
| laintiff in a prior ſuit depending; it muſt be brought 
before — paſt in the other ſuit, except the plaintiff in 
the croſs- bill will go to hearing upon the depoſitions already pub. 
liſhed, becauſe of the danger of perjury and ſubornation. Vid. 
Rep. Tem. Finch 103. | 
2. If there be a bill exhibited in one Court of equity, there may 
be a croſs-bill in another; as if the mortgagor exhibits a bill to 
redeem in the Exchequer, the defendant may bring a bill ia 
Chancery to forecloſe; Per Nerth Ld. K. 1 Vern. 221. 


(H) Supplemental Bills 


1. FTE plaintiff brought a ſupplemental bill for diſcovery of 

more evidence touching a matter of account, to which 
the defendant pleaded the former bill, and that the cauſe was 
heard, and an account directed; but he was ordered to anſwer to 
all matters in this bill not anſwered unto in the former caſe, but 
the plaintiff not to reply or proceed any farther without order. 
30 Car. 2. Boeve and Shipwith, 2 Chan. Rep. 142. 

2. In a bill of review a new ee bill may be added, 
Hil. 1682. Price and Keyte, 1 Vern. 35. 


(Y) Bills of Interpleader. 


ca) A bill or 1. TF a cauſe has Vn heard upon a bill of (a) interpleader, and 


interpleader a trial at law directed to ſettle the right between the defen- 
83888 dants, there is an end of the ſuit, as to the plaintiff; ſo that if he 
third ws By afterwards dies, the cauſe ſhall ftill proceed, and there needs no 
ſon, who not revivor, each defendant being in the nature of a plaintiff: Ruled 
he to upon motion. 1 Fern. 351. i hes 
whom he | | 


- ought of right to render a debt or duty, fears he may be burt by ſome of the claimants, 


and therefore prays that they may interplead, ſo that the Court may judge to whom the 
thing belongs; and he thereby rendered ſafe on the payment: and this he may de, whe- 


ther any ſuits be aQually commenced againſt him in law or equity, or is only in danger 


of being moleſted by the printed orders; it appears that the plaintiff in a bill of inter- 


pleader muſt annex to his bill, or upon filing thereof make an affidavit, that there is oo 
colluſion between him and any of the parties, | | 


(KT) Certiorari Bills. 


(e) A certio- 1. HE plaintiff brought a (a) certiorari bill to remove a cauſe 
2. bill is out of the mayor's court, his witneſſes living out of that 
— 1 juriſdiction, and inſerted other matters relating to an account not 


out of an in 12 controverſy in the mayor's court. After examination of wit- 


ferior court | VCC 

of equity, upon „ that the cauſe is out of its juriſdiction, or that the witneſſes 
live out of the jurildigion, or upon ſome good reaſons given, why equal juſtice may not 
be had in ſuch court; but whether, aftęi a decree in any ſuch court, a bill of appeal or 


neſles, 


Bill. 
neſſes, the defendant moved for a procedendo, and inſiſted, that if 
the cauſe ſhould be heard here, he could not be relieved, not hav- 


ing any bill here; but 2 procsdendo was denied, the bill contain- 
ing other matters not determinable in the mayor*s court; neither 


ean the bill be divided: But the cauſe after hearing was diſmiſſ 2 Freem. 
ed out of this court. Mich, 15 Car. 2. Rich and Faquis, 1 Chan, 174 S. C. 


Ca. 31. F | 
Se The plaintiff, an apprentice, had ſued in the mayor's court 
to have 150. repaid, which his mother had given to the defendant 
to take him as his apprentice z the defendant brought his certiorari 
dill, and entered into bond to prove his ſuggeſtions within the 
time limited, as uſual 3 and upon a reference to a maſter, he cer- 
tied the plaintiff had proved his ſuggeſtionsz and thereupon, al- 
though a procedendo was ſeveral times moved for, it was denied; 
ſo the defendant was neceſſitated to reply, and both ſides examin- 
ed their witneſſes ; and publication being paſſed, the plaintiff ſerv- 
. edthe defendant to hear judgment ; and uponopening the nature 
of the caſe, Ld. K. and Maſter of the Rolls were both of opini- 
on, that it ſhould be ſent back to be determined in the mayor's 
court; and the regiſter ſaid it had been often done both ways, 
ſometimes retained and decreed here, but oftener ſent back; ſome- 
times after publication, and ſometimes after a ſu5pezna ſerved to 
hear judgment. Hil. 1704. Stephenſon and Houlditch, 2 Vern. 491. 


00 Bills of Review and Reverſal. 


1. TF the Chancellor errs in a decree in a matter of law, and it 
- appears within the decree, this decree may be reviewed 
2 ay i ©. ns „ 
2. $0 if the Chancellor errs in his conſcience upon a matter of 
fact proved before him, there may be a review upon this matter, 
| becauſe there needs no examination; but this may be reviewed 
on the old depoſitions; and this is uſual. 1 382. | 
3. But if the Chancellor errs in his decree upon a matter of fact, 
this decree is final, and cannot be reviewed, becauſe they cannot 
go upon a new examination of witneſſes now; for after publica- 
tion this cannot be done. ibid. | | 75 
4. No new evidence, or matter which might have been uſed 
in the firſt cauſe, and of which the party had then knowledge, 
ſhall be ſufficient grounds for a bill of review. 3 Chan. Rep. 76. 
1 chan. ca. 43, S. P. Laid down by counſel as a maxim. 2 chan. 
rep. 45s iy | | 15 8 
5. No errors can be aſſigned on a bill of review, but errors in 
law; and ſuch muſt appear from the facts ftated in the decree; if 
new matter is after diſcovered, it can only be aſſigned for error, 
by leave of the court. Paſc. 1683, Milliſb and Williams, I Fern. 
166. 1 Vern. 292, S. P. per cur. | 
6, Ifa manbrings a bill of review, to which there is a demur- 
rer, and the demurrer allowed, he cannot afterwards bring a new 
bill of review. 1 Fern. 44. 1 ern. 41), S. P. = - 
7. So where a bill was taken pro confeſſe,'and a bill of review 
brouzht, to which the defendant demurred, which was allowed ; 


K and 


e 


” 
* 
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Bill. 


and a new bill of review being brought, the defendant demurred; 


and for cauſe ſhewed, that a bill of review lies not after a bill of 
review and the demurrer was allowed. Hil. 1682. Dunny an 


| Filmore, 1 Vern. 135. 2 chan. ca. 133, 8. C. 


8. Where a demurrer to a bill of review is atlowed, it may 


be inrolled ; but if over- ruled, that cannot be inrolled, ſo as to 


prevent the demurrer's being re- argued. Hil. 1690. oct. and 
Tucker, 2 Vern. 120. fer cur”. | ; 
9. A decree was obtained for a largs fum of money, and a bill 
of review was brought, and new matter * for etror; and 
the rule of court was pleaded, wiz. that the defendant ought firſt 
to pay the money into court before the bill brought: but per cur. 
let him give good ſecurity, and we will diſpenſe with the rule. 
14 Car. 2. Levil and Darrey, 1 chan. ca. 42. . 
10. On a motion to ſtay proceedings on a decree until the plain- 
tiff was heard on a bill of review, it being inſiſted upon that a bill 
of review was in itlelf a ſuperſedeas, and like a writ of error at 
law; but per Ld. K. the decree ſhall be performed to a tittle be- 
fore any bill of review be allowed, unleſs the plaintiff will ſwear 
that he is not able to perform the decree, and will ſurrender ham- 
felf to he ſoon, and lie in priſon till the matter be determined on 


the bill of review. Hil. 1682. Williams and Melliſb, 1 Vern. 117. 


11. Upon a motion that a bill of review might be admitted, 
without payment of the coſts of the former ſuit, amounting to 
t5o/. tor which the now plaintiff, as was pretended, had been in 
execution almoſt twenty years, and was. not able to pay them. 


Per cur”, Upon his making oath that he is not worth 4o/. beſides 


the matter in queſtion, and beſides a ſuit depending between the 


ſame parties to forecloſe a. mortgage, the debt being pretended to 


be overpaid, he ſhall be admitted to bring his bill of review with- 
out payment of coſts. Mich. 1684. Fitton and Macchtesfield, 1 


Vern. 264. vide 1 Kern. 292. where it is ſaid, that paying of 


coſts, upon bringing a bill of review, is -diſpenſed with by a 


late order, 1 Fern. 292. | 


(M) Bulls original after a Decree. 


1. Feme Covert, after ſeparation from her huſband, had a 


Z decree for alimony, which decree was confirmed on a 
bill of review ; but the huſband being willing to be reconciled to 
his wife, and to cohabit with her, exhibited an original bill to ſet 


aſide the decree; and it was held by Finch Ed. K. aſſiſted by 


North C. J. to be a proper bill. Hal. 26 Car. Whaoreword and 
Whorewood,. I chan. ca. 250. where it is ſaid to have been re- 
ſolved, that where a decree is temporary, or for ſpecial ends, an 


: original bill lies, to ſhew that. the purpoſes of the decree are ſa- 
| tishicd, and to put a period to it. Vide 2 chan. rep. 128. 


2. An original bill to execute a decree of lands againſt a pur- 


chaſer, who claimed under parties bound by that deeree, was al- 


lowed good on demurrer thereto, by Ld, K. Trin. 26 Car. 2. 


Organ and Gardiner, I chan. ca. 231. 
3. If 


ID 
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Bill. 


3. If a bill be brought to have the benefit of a former decree, 
plaintiff cannot examine witneſſes, much leſs the ſame wit- 
es to the mattets in iſſue in the former cauſe ; but on ſuch a 
| the court may examine the Juſtice of the former decree ; but 
en it muſt be by proofs taken in the cauſe wherein that decree 
made. Per cur, 2 Vern. 409. vide 1 chan. ca. 45. where it is 
d, that no original bill ought to be brought to explain a decree 
any matter precedent to the decree, * To 
24. An original bill, barely in nature of a bill of revivor, and 
ot broader or longer than a bill of revivor only, does not open the 
| decree to have it looked into; but if it be to inforce a de- 
ee, or carty it further, then it opens the cauſe. Faſcb. 1706. 
are and 4 or dall. : | 


(N) Bill taken pro confeſſo. 


IF the defendant appears to the /ubpzra, and prays a fur- 

ther day to anſwer, and has it, and 4 3 out 
the proceſſes of contempt, the bill will be taken pro confeſſo. 
I. chan. rep. 65. 
2. But if the defendant hath not appeared, the court will not 
Jecree the bill to be taken pro confeſſo, but will order a ſequeſ- 
ration againſt his real and perſonal eſtate, until he clears his 
pntempt. 2 chan. rep. 283. | : | 
3. The defendant being a priſoner in the King's Bench refuſed 
o anſwer z whereupon it was prayed, that the bill might be taken 
re 7 if he did not anſwer b a certain day; but the court 
vas 22 that the bill could not be taken pro confeſſo, un- 
leſs the defendant was in the priſon of the court; whereupon he 
was removed by habeas corpus into the fleet, and having a day giv- 
en him to anſwer, and he till refuſing, the bill was taken pro con- 
eſſe, and he was ordered to be kept cloſe priſoner. Nel. char. 
rep. 50. | | | | 

4. A quaker being in contempt for not anſwering upon oath ; 
and he being by order brought to the bar, Ld. Chan. admoniſhed 
him of the peril of perſevering: but he ſtill refuſing to anſwer on 
oath, the bill was taken pro confeſſo. 29 Car. 2. Anon. 2 chan. 


ca. 237. 

5. The court of policies and aſſurances in London having de- 
creed a bill to be taken pro confeſſe, after the firſt ſummons, their 
decree for this reaſon was reverſed. 1 Fern. 2239, 


wy 


CAP. 


CAP. XIII. 


Bonds and Obligations. 


(A) Concerning Bonds voluntarily entered into. 
(B) Shen ihe Conſideration F 4 entering into a Bani 
fails, in what Caſes there ſhall be Relief in Equi 
(C) bat fball be ſaid an illegal Confideration ; ani 

herein of Bonds of Reſignation, Criminal Conver. 
Jation, and ſuch as deprive a Man of ihe Beneji 
F the Law. 1 
(D) Unreaſonable Bonds relieved againſt. 
(E) Bonds given in Fraud of Marriage-Ag reemen! 


relieved againſt. od Ea | 
(F) * Bonds, what Hall be void a 
(G) Bonds obiained from young Heirs, in what Caſe 
lo be relieved againſt. V 
(H) Bond and Penalty, in what Caſes moderated in 
___ Equity. 8 Ps 3 


(I) 7 what Cafes a Defedt in the Bond, or the Want 
Pit, will be ſupplied in Equity, | 
(K) Concerning Co-obligors and Sureties. 


: [A] Concerning Bonds volun/ arily entered into. 


1. [Fa man enters voluntarily into a Bond, though there was no 

conſideration z yet, if there was no fraud uſed in obtaining 

it, the bond ſhall not be relieved againſt in equity. 21 Car. 2. 

Wright and Moor, 1 chan. rep. 157. 5 . 

*2. But a voluntary bond ſhall not be paid in a courfe of ad- 

miniſtration, ſo as to take place of real debts, though by ſimple 

(za) S. c. contract; but ſuch voluntary bond ſhall be paid before legacies (a) 

ng * | decreed by Harcourt L. C. 23 Feb. 1712. Jones and Powell. 
atoot C. 1 SEE 

the caſe of Cray and Rocke (Talb c. 153. 2 Eq. ab. 182.) For the bond, although it be 

voluntary, transfers a right in the life-time of the obligor ; but legacies ariſe only from 

the will, which takes effeQ only from the teſtator's death, and therefore ought to be poſt- 

poned to a right created in the teſta'or's life-time; and this Ld. Chan. added, was ex- 

| preſly proved by the caſe of Fairbeard and Bowers, (vide title Creditor and Debtor (Bj] pl. 
15.) and that this opinion of Lord Harcourt was grounded on precedent authorities, 


(B) V ber 


Bonds and Obligations. 


) When the Confideration of entering into a Bond 
nil, in what Caſes there ſbajl be Relief in Equity. 


F a leſſee aſſigns his leaſe, and the aſſignee, in conſideration 

of ſuch aſſignment, gives him a bond of 300. conditioned 
ay him 20/. a year, and the rent to the lefſor, and the aſ- 
ce ſuggeſts, that the leaſe being forfeited (as in truth it was) 
is no conſideration ; yet if the aſſignee may have the full 


taking advantage of the forfeiture, he ſhall have no relief. 
25 Car. 2. Powel and Morgan, rep. in chan. Temp. 
b. 49. 


urrenders accordingly, and F. S. cannot get himſelf admit- 
yet J. S. ſhall nat have relief againſt this bond, fave only 


, I l, ern. 98. | | es | | 

In a bill to be relieved againſt four bonds entered into by 
laintiff*s teſtator to the defendant, for quitting his pretence, 
procuring the plaintiff*s teſtator to be admitted purſer of one 
e King's men of war: It was held per cur, that the bonds 


tereſt and coſts, on payment of the principal. Hil. 1693. 


caſe, for no more of it appears in the Gol. | 

But where a bond was entered into before the wars, condi- 
d to pay 401. per ann. for twelve years, out of the profits of 
ice, which office was taken away by the uſurpers, but was 
revived at the King's reſtoration ; and it was held, that the 


continued. Decreed 17 Car. 2. Lawrence and Braſier, 1 
ca. 72. . | 


do if a citizen of London is ſeiſed and poſſeſſed of houſes cf 


ol. to his daughters, and makes his nephew executor, wha 
$ into a general recognizance to the chamberlain of London, 
e payment of the 10,000). and the lands of a public title, 


rlonal eſtate by the fire of London is very much leſſened, ſo 


is doubted, whether the whole will make up the 10,000/. 
copnizance ſhall be made uſe of no farther than to make 


ut, 1 chan. ca, 190. 


efit of his agreement, as he had in this cafe, by the leffor's 
| If an officer in the army agrees to ſurrender his commiſſion 
F. S. in conſideration of 100/. for which a bond is given, and 


alt intereſt and coſts. Decreed Mich. 1682. Berrisford and 


| not be ſet aſide, and that they could give no relief, except 
nds and Gibſon, 2 Vern. 308. Quære of the circumſlance of 
or ſhould not be liable for more than the time which the 
lic title, and likewiſe of a perſonal eſtate, and deviſes 
te reſtoration of the King, revert to the right owner; and 
he value of the teſtator's eſtate, over and above the loſſes 


» and the King's return, Decreed Mich. 22 Car. 2. Holt 


(C) Wha = 
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(c) What ſball be ſaid an illegal Confideration ; a 
herein of Bonds of Refignation, criminal Con ver ſa 
en, and ſuch as deprive a Man of the Benefit of f 


. 


1. FFa man who has a title to lands agg himſelf to a co 
| ſellor, to recover ſuch lands, and the counſellor refuk 
unleſs the party will give him a bond, conditioned togive himb 
the land when recovered, ſuch bond ſhall be delivered up, andi 
counſellor ſhall have no more than his reaſonable charges. Decm 
Mich. 32 Car. 2. Scapholm and Hart, Rep. in chan. Temp. Fig 
| > The defendant, upon his preſenting the plaintiff to par 
age, took a bond from him to reſign, which, though in itſelf 
ful, yetthe n making an ill uſe of it, is. by preventing 
incumbent demanding tithes in kind, the court awards 
injunction againſt the bond. Mich. 1686, Durftor 
1 Vern, 41 . wide 1 Vern. 131. where it was ſent u 
tried at law, whether bonds of refignation were (a) good ot u 


s h 
E II Chan. faying, that precedents in the e ware not din 


b_— I A 
| where there appeared to be no corruption or fimoniacal contract; and that a mu 

| bind himlelf to ef gu, as in caſe of plurality, n n-refidence, or till the patron's ſe; 
nage, and qualified to take the beneficez but if it had been for a leaſe of the gl 
| tithes, or ſum of m—_—_— had been ſimony within the ſtatute, / ide Cro. Ein 


Cre. Fac. 2.48. 4 Bac. abr. 40. . „ 

* 3. The guardian of an infant preſented to a living, and 
a bond from the incumbent to reſign within two months afte 
queſt of the patron or his heirs, it being deſigned that he l. 
— the living himſelf, when capable; the patron afterwards 
an infant at the Univerſity, leaving two ſiſters, who were hishe 
and they preſſed the incumbent to reſign ; and for not doing it 

the bond in ſuit, and recovered judgment; and this bill was br 
to berelievedagainſt the bond and judgment; and it was pron 
the cauſe that they had treated with the ineumbeũt, to ſel 
r advowſon, and had ſaid, that if he would nd 
700l. for it, they would make him reſign. Per Ld. K. The! 

in this caſe lies on the defendants part, and unleſs they mak 
ſome good reaſon for removing him, I ſball certainly decrees 
the bond. Bonds for reſignation have been held good in lan 
ſtatute of 31 Elis. againit fimony, made the penalty upon tt 
patron ; and I do not remember any caſe of reſignation-bord 
fore that ſtatute, and they have been allowed ſince, only u 
ſerve the living for the patron himſelf, or for a child, 0! 
ſtrain the incumbent from non-reſidence, or a vicious co 
life; and if any other advantage be made thereof, it will 
the bond; and where it is general, for reſignation, yet ſo 
Fial reaſon muſt be ſhewn to require a reſignation, or 1 
ſuffer it to be put in ſuit; if it ſhould not be ſo, ſimony 
committed without proof or puniſhment ; a particular ag 
muſt be proved, to reſign for the benefit of the friend that" 
be preſented ; and without ſuch agreement the bond ou 
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to be ſued, but for miſbehaviour of the parſon ; and here are 
proofs in this caſe of endeavours to get money out of the plain- 
tiff; and decreed a ual in junction againſt the bond, and 
ſatisfaction to be acknowledged upon the judgment; and the 
plaintiff to give a new bond of 2o00/. penalty to reſign; but that 
not to be ſued without leave of the cgurt. Mich. 1701. Hilliard 
and Stapleton. 5 
4. If a bond is given to a houſe-keeper for ſecret ſervice, and it 
does not appear ſhe was a common ſtrumpet, equity will not re- 
lieve againſt it. Mich. 1691. Bainham and Maning, 2 Verp. 242. 
5. But if it appears that there was !urpis contractus, and that 
the woman uſed to practiſe after that manner, and uſed to draw 
in young gentlemen, equity will relieve. i Vern. 483. vide 2 Vern. 
187. where it is ſald, that though the court may refuſe relief, 
when the party who is culpable makes his application; yet it is 
otherwiſe when his executor ſues. | 5 | 
6. The late Marquis of Anandale having had criminal conver- , zp;y. pep, 
ſation with the . his houſe-keeper, for two years, and 43a, S. C. 
having a child by her, who afterwards died, the Marquis gave a Cray and 
bond of 4ooo/. penalty, conditioned to pay her 2000). within Re, £9. 
three months after his death z and ſome time after the Marquis ex- Talib. c BY 
ecuted a deed, whereby he agreed, either to pay the 2000/. or to 5 
lay it out in an annuity, and ſettle it on the defendant Haris and 
ber child; and the Marquis being dead, and this bor d put in ſuit, 
this bill was brought to be relieved againſt the bond, as being giv- 
en pro tur pi cauſa z and the defendant's croſs-bill was for a diſco- 
very of aſſets, and payment of the 2000. and the court diſmiſſ- 
ed the original bill, and decreed an account and ſatisfaction for 
the defendant on her croſs-bill, as being premium pudoris; and a 
caſe was Cited of Ord and Blackett, ꝙ Mod. 116. 2 Eq. abr. 487. 
where Mrs. Ord, a young lady of about fourteen years of age, and 
intitled to 12,000). fortune, was ſeduced by Sir William Blackett, 
who ſettled on her 3ool. per ann. for life; and the young lady 
had a decree for the 300l. as premium pudicitie: So in alike caſe 
in the Exchequer about a year ago, where a man having debauch- 
ed a young woman, and intending afcerwards to put a trick on 
her, made a ſettlement upon her of 3ol. a year for life, out of 
an eſtate which he had nothing to do with; yet the court de- 
creed him to make it good out of an eſtate which he had of his 
own. This decree was afterwards affirmed on appeal to the 
Houſe of Peers. Hil. 1727. The Marchioneſs of Anandate and Har- 
ris. z Br. Par. c. . . 
7. If a man who is made tenant in tail enters into a recogni- 
zance not to ſuffer a recovery, fuch recognizance ſhall be deliver- 
ed up, as creating a perpetuity. Mz 809. Adjudged upon a 
reference to the judges out of chancery. g 5 
8. So if one ſettles his land upon his daughter in tail, and ta kes 
a bond from her not to commit waſte, and the daughter levies a 
fine, and commits waſte, and the hond is put in ſuit; yet equity 
will relieve againſt it. Hil. 1691. Jervis and Bruton, 2 Vern. 251. 


9. But where the father ſettled lands on his ſon in tail, and Fre in Chan, | 5 1 


took a bond from him that he ſhould not dock the intail. On a bill 28. 

to be relieved againſt the bond, it was decreed to. be good ; for 

if the ſon would not have given the bond, the father might bave 
only made him tenant for life. Trin. 1691. Freeman and Free- 
man, 2 Vern. 233. WISE +57 7; 
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= (D) Unreaſonable Bonds relieved againſt. 


1. IEE plaintiff, for gol. lent, got a bond of 8ool. from the 
| defendant, when- he was drunk, and had judgment 
thereon ; the defendant, in right of his wife, was intitled to cer- 
tain lands that were eſtated in other perſons in law, in truſt for 
her; the bill was to have thoſe lands ſubjected to the plaintiff *s 
fatisfaQion here, in as much as the defendant was intitled to the 
truſt in the right of his wife 3 but the court would not give the 
plaintiff any relief, not ſo much as for the principal he had really 
(a) But if (a) lenty and the bill was diſmiſſed. . Paſe. 23 Car. 2. Rich 


- - 


the —_ and Sydenham, I chan, ca. 202. 

ant, in this $708 1 . 

caſe, had come into equity to ſet aſide the judgment for fraud, equity would have oblig- 

ed hien to pay the plaintiff what was really he, according to that maxim, He that would 

Dave equity done him, muſt do it to obern. 2 7 . mY 

15 2. A man who had fallen out with his mother, ſettled his man- 

ſion-houſe on his brother, but firſt took a bond from him in hig 
ſiſter's name, that the brother ſhould not permit his mother to 
come into the houſe; and the bond was decreed to be ſet aſide. 
Mich. 1686. Traiten and Traiton, 1 Vern. 413. Rs 


(E) Bonds given in Fraud of Marriage Rights and 


Agreements relieved againſt. 


f. T* J. on a treaty of marriage of his ſiſter with E. lets her 
have 160/. privately, that her fortune thay appear as much 
as was infiſted upon by B. and takes her bond to repay it, and 
the executor of A. puts the bond in ſuit againſt the executor of 
the ſiſter, who ſuryived the huſband, the bond ſhall be given up 
as fraudulent. Decreed between Gale and Lende, 1 Vern. 475. 
Mete, It is laid down as a rule in equity, that where the ſon, with- 
out the privity of the father or parent treating the match, gives a 
E bond to refund any part of the portion, it is void, 1 Sa/k. 156. 
Pre in Clan, 2. If on a treaty of marriage between A. and the daughter of 
872, 165, B. the mother of A. ſurrenders part of her jointure to enable her ſon 
207 Lucas? to make a ſettlement, and B. agrees to give his daughter 30007. 
f 22 portion; and A. without the privity of his mother, gives a bond 
496, S. C. to B. to pay back 1000/. at the end of ſeven years, the bond ſhall 
The bond be delivered up as obtained in fraud of the marriage- agreement. 
will net be Decreed Mich. 1718, by the maſter of the rolls, and Mich. 1719. 


* aflirmed by Ld. Chan. Tirton and Benſon, 2 Vern. 764. 


| Tigned to creditors: and lays Mich, 1919. Parker C. affirmed the decree made by the ma- 
ter of the rolls, ſaying, That. theſe private agreements were highly to be diſcouraged. 
See the cale of Reverts and Roberts, 2 Eq. ahr. 185, and 3 P. W. 66. 1 Yern 348, 478. 

Str. i o £7, a 7 - 5. 6 . * 
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the marriage of Sir Henry's ſon with Sir Richard's daughter, 

was agreed, that the young couple ſhould have ſo much for pre- 

nt maintenance; the ſon privately agrees with his father to re- 

aſe part of it; and that was ſet aſide, though there the ſon, as ' 
u faid, gave r Hog his own, and he might diſpoſe of his 

ſ-nt maintenance à he thought fit; ſo here the ſon gives no- 
ng but his own money : But per cur”, the caſes are not alike ; 
re the father was party to the articles, and deceived by the un- 
-hand agreement contrary to the articles; but here the ſon is 

y party to the articles, and was to have all the portion, and 
ht give it as he pleaſed; and defreed that there ſhould be no 
ef, Mich. 1699. Giferd and Gifford. = z : 
If a bond is 2 in common form fot the payment of 
ey ; but proved that the conſideration was, that the obligor 
ld marry ſuch a man, or ſhould pay the money due on the 
, the court will relieve againſt it, for marriage ought to be 
, and without compulſion.' Adjudged Trin. 1689. Key and 
dbaw, 2 Fern. 102. _ Os | = 
. Soif A. being a widow, gives a bond to B. of 100). if ſhe 

7 again, and B. gives a bond to the widow, to pay her exe- 

; the like ſum, if ſhe ſhould not marry again ; and the wi- 
ſoon after marries, her bond ſhall be delivered up. Decreed 
1690. Bater and I bite, 2 Vern, 215, | 


) Marriage-Brokage Bonds, what ſhall be void 
TO, as ſuch. | 


F A. gives B. a bond of 1001, for procuring him a wife, which 
is effected accordingly, ſuch bond ſhall be cancelled. Toth. 
chan, rep. 87, S. P. decreed; 3 chan. a a 31, 8. P. decreed. 
The plaintiff gave a bond to the defendant, conditioned, in 1 Yerg.q12, 
that if the plaintiff married J. S. then the plaintiff to pay a ©: C. 
n ſum of money; the defendant procured he marriage, and 
de bond in ſuit; but it was decreed to be delivered un, the 
gentle woman having 2000). portion, and the man being 
years of age, and having ſeven children. Faſc. 2 Fac. 2. 
and Hook, 2 chan. ca. 176. „„ 
t way decreed in Chancery, that a bond of 10001. penalty, 
pay ment of 500. giyen for the procuring a marriage between 
$ of equal rank, fortune, &c. was good; but upon an ap- 
d the Houſe of Lords the decree was reverſed ; for that ſuch 
to matck-makers are of dangerous conſequence, and tend 
*iraying and ruining perſons of fortune and quality, and 
to be countenanced in equity; and that marriage ought 
rocured by the mediation of friends and relations; and 
hbonds would be of evil example to executors, guardians, 
, ſervants, and others who have the care of children. 
d Fetter, Show. P. C. 76. | - N 
r. Dairell's maid had prevailed with his niece (who was 
years old, and lived in the ſame houſe with him, and was 
to a good fortune) ta marry his journeyman, without the 
or knowledge of her uncle; and for the good offices ſhe 
lo him in that affair, he had given her a bond of 1001. 
28 conditioned 


+ Will. . 6. if the mother, who is guardian to her daughter, takes ah 
| 3 ys marriage, ſuch bond is of the ſame nature with a marriage-ki 


years after and Lord Mabun, 2 Vern. 652. 1 Sulk. 158, S. C. 


the marri- 


| deliberation; and that Cowper C. relieved againſt this cover ant, ſaying, That tow 


any young heir in the life of his anceſtor ; but if they appear to be very unreaſom 
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conditioned to pay herfifry guineas at fix months end;; and aſtet⸗ 
had got the niece's good-will, by the help of this maid, and 
had been prevailed with to go intoa hackney-coach with hin, 
order to marry him, he gave the maid fifty gyineas more; | 
marriage was had, and the bond not being paid, was put in ſu 
and judgment obtained on it z and this bill was brought againf 
defendants (the maid having married Bruning) tobe relievedagi 
this bond, and to have the fifty guineas repaid; for that the he 
was entered into, and the money given for no good conſfidergii 
but only on account of this marriage-brokage : And the mafy 
the rolls decreed the bond to be given up, and ſatisfaction 9 
acknowledged on the judgment, and the fifty guineas receivedy 
repaid; and if it were not done on ſervice of the order, the 
| fendants were to pay coſts ; and this notwithſtanding che huſ 
infiſted by his anſwer, that he looked upon this as his wife' 
tune, and had married her in proſpect of it; and this decreey 
affirmed by Ld. K, Wright, Mich. 1700. Goldſmith and In 
5. If a bond is given to a father, in order to obtain his cout 
to the marriage of his daughter, to repay part of the portio, 
the daughter died without iſſue, where the daughter was int 
to her portion by a collateral anceſtor, the bond will be {zz 
as 2 marriage-brokage bond. Decreed Mich. 1707. Kea 
Allen, 2 Vern. 588. 5 


118. from the huſband, to give her a releaſe within two years after 
48 2 = age bond, and ſhall be delivered up; for there is no differ 
to be given between giving a bond for procuring a marriage, and a bon 
within two releaſe part of what became due. Decreed 8 Ann. Duke Hani 


age, in purſuance of a covenant in the marriage-art icles, which were agreed on withy 


ſuch an agreement would be paving a way to guaidians to (ell infants under theirs 


ſhip. RE 5 1 
(G) Bonds obtained from young Heirs, in what 
tobe relieved againſt. 


1. FF A. lends. B. and C. 200. and they enter into a bon 
him of 1000/, to pay him 8ool. within three months! 

either of their fathers died, or they were married. C's father 
and B. marries, and his portion is in the hands of truttes, 

| ſhall not ſubject the portion for the payment of the debt, iti 


(a) Thoſe | a 
. unreaſonable ſecurity. 3 chan. rep. 75. | 
bargains with young heirs, to have double or treble the ſum lent, after the death « 


father, or a tenant for life, or ſome other contingency, are not always ſet afide in equi 
1eaſon of neceſſity or prodigality in them, fer then it would be very difficult to dei 


are attended with badges of fraud, which are the things which muſt. in all cate} 
them; then they are regularly ſet aſide ; but then it muſt be by paying what v8 
Ade lent, together with intereſt, in-moſt caſes, if the obligor applies for 1elief ; but 
the obligee applies, he ſhall have no affiſtance, not even to recover what was eil 
becauſe that would be to affiſt fraud in equity. wide 1 Vern. 141. 2 Vent. 359. 


Rep. Temp, 2. A young gentleman, and two others, employed one? 
Med 295, borrow 500. B. employed C. who ſpoke to D. a filkmat 
the . ©; bought of him ſilks for 5004. A. gave a bond and judgment 
Wall ang money, and B. ſold the ſilks for 2501. and kept 5041. for l 


Dele, Eaſter 29 Car. 2. decreed, that upon payment of the 200/. and intereſt, the! 
be detivered up. 2 Vern. 78. Whitley and Price, S. P. Trin. 1688. vide 1 Vern. 46 
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and C. s pains, and paid but 2000. to A. and it was decreed that the 
bond ſhould be given up upon payment of the 200l. and intereſt; 
but the reporter makes a quere as to intereſt. 28 Car. 2. Waller 
and Dalt, 1 chan. ca. 276. "© Temp. Finch 314. Mich. 29 Car. 
2. Fairfax and Trigg, S. P. decreed; and the court would not 
give intereſt. 3 
3. The defendant being an exchange-man had for many years 3 * 
pra & iſed on young heirs, by ſelling them goods at extravagant Whitley 2 
values, and to be paid five for one, and more, on the death of Pyice, 8. P. 
their fathers ; and had in that manner obtained from the plaintiff, and 2 Yers. 
and two other young gentlemen that were heirs to good eſtates, 77. Tris. 
ſeveral ſecurities, wherein they were bound ſeverally and jointly 8 — 
in 4000l. for pa) ment of great ſums of money; and the court de- 22555 8. P. 
creed the plaintiff's ſecurity to be given up on payment of what & 1 Vern. 4 
the defendant really and b2na fide paid to him alone, and for his 
own proper uſe. Trin. 1687. Bill and Price, 1 Vern. 467. 
| 4 A. tenant for life, remainder to his firſt ſon in tail, remain- 2 Fr 8 C 
der to his nephew B. B. enters into ſeveral flatutes to C. for pay- 111 fre. 
ment of ten fox one upon the death of 4. in caſe he died 9 
iſſue male in the life of B. C. in the life of 4. brings a bill to 
compel B. either to pay the principal and intereſl, or be forecloſed 
any relief againſt the bargain; B. by anſwer declares the bargain 
fairly made, and intends to abide by it, and that he would ſeek 
no relief againſt it. 4. dies, and C. being dead, B. brings his bill 
againſt the executor of C. and Een d B.*s former an- 
[wer, he is relieved againſt the bargain on payment of principal 
and intereſt, without coſts z and Lords Commiſſ. declared, That 
there being no further proceeding than the bill and anſwer, that 
was only to double hatch the cheat. Decreed Hit. 1690. Wiſe- 
man and Beake, 2 Vern, 121. tk 8 


(H) Bond and Penalty, in what Caſes moderated in faaatf bs. 


Equity. 
1. JF the obligee has received the greateſt part of the money 
L due on the bond, at the peremptory time and place, and 
will nevertheleſs extend the whole forteiture immediately, refuſ- 
ing, ſoon after the default, to accept of the reſidue tendered to 
him, the pbligor may find aid in Chancery. Cary 2. 
2. If the plaintiff gives the defendant a bond of 201. not to diſ- 
parage his trade, and the plaintiff afterwards ſeeing a cuſtomer of 
the defendant's cheapening a parcel of flounders, ſays unto him, 
W hy would you buy of the defendant ? theſe fiſh flink z and the de- 
fendant puts the bond in ſuit, and has a verdict, equity will not 
relieve, becauſe of the ſmallneſs of the ſum (a) But per Ld. K. it (a] For the 
would be otherwiſe were the penalty greater, as 100/. or upwards ceſts here 
(5). Mich. 22 Car. 2. Tale and Ryland, 1 chan, ca. 183. 


abr. 691. 


would ex- 


ceed the penalty, (5) It is a common caſe to give relief againſt the penaity of ſuch 
| bonds to perform covenants, Ic. and to ſend it to a trial at law, to aſcertain thc damages 


in a guanium damnificet', Vide 1 Sid, 442. and Mex. of Eg. gi. pl. 13. 
3. The plaintiff being in execution, the defendar.t would abt 


_ diſcharge him without payment of the (C) penalty of the bond. (e) gat non. 
7 and by the 4 & 


which he having done, the court decreed the defendant ti: --f 


= 


all, except principal, intereſt and coſts. Key. Ieh. . 437. she Pe 


fendant, pending any action on a bond, may bring in principal, inert, and colls in law 
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and equity, and the court ſhall give judgment to diſcaziy: hun. 


uf accordingly. 


and at law 
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92 Bonds and Oblig al ions. 


4. If one is bound by bond to transfer 300. Egft India ſtock, 
before September the zoth then next; tho? the ſtock ig much riſen, 
yet the defendant ſhall be decreed to transfer the 300. ſtock in ſpe - 
eie, and to account for all dividends from the time that it ought to 
have been transferred. Gardner and Pullen, 2 Vern. 394. 

5. If the vender of lands enters into a recognizance of 1000/. 

| penalty, for the quiet enjoyment of the vendee, tho? the loſs the 
vendee ſuſtains by having the land evicted be much greater; yet the 
court will not go beyond the penalty of the hond. 1 Chan. rep. 95. 
6. So if a maſter of a ſhip covenants with the Eafi-India com- 
y to pay a certain mul for every cloth, &c. carried in theſhip, 
and the maſter takes F. S. ashis mate, who makes the like agree- 
ment with him, mutatis mutandis, and gives a bond of 50. penalty, 
that he ſhould not carry cloth, Qc. though J. S. without the 
knowledge of the maſter, carries ſo many cloths that the mulct 
came to yol. and the maſter is obliged to pay it; yet he ſhall 
not, on his own application, charge 75. for more than the pe- 
nalty of the bond. 1 chan. ca. 226. 5 Be: 
7- So where there was a ſettlement or deviſe for payment of 
debts, and there was a bond-debt due, the intereſt of which had 
out-run the penalty, although ſuch conveyances for payment of 
debts are conſtrued favourably ; yet the creditor on a bill brought 
e ths by him could not have more than the penalty. 1 Salk. 154. de- 
be ir Creed. For note, That where an cbligee is plaintiff, a court e- 
| have equity uity will nat carry the debt beyond the penalty, becauſe be has cho- 
equity 7 pena!) 
done to him, ſen bis cwn ſecurity, and has made himſelf judge what recompence 
Sz muſt do it be hall have, in caſe the debter pays him not, or performs not his 
Wow — ſame agreement; and there is no equity that his ſecurity ſbculd be enlarg- 
PE ed oor bettered for bim; but when be is defendant he hath the max- 
im in the margin on his fide 3; and therefore, = | | 
8. If lands are extended on a ſtarute or judgment, at much leſs 
| | than the real value, and the conuſor will come into equity, to 
make the conuſee account according to the real value, he ſhall not 
de relieved without paying the conuſee all that is due to him for 
principal, intereſt and coſts, tho” they exceed the penalty. 1 YVerz. 
| O. . 
| v 9. So if the obligee be delayed by in junction. Ibid. 
| 10. Sowhere the plaintiff came to he relieved againſt the penalty 
of a bond, tho' it was ſo decreed; yet it was on the payment of 
Ja) And this principal, intereſt and coſts z and tho* they (a) exceed the penalty, 
ſeems to be yet the decree was affirmed in the Houſe of Peers. Show. P. C. 15. 


the reaſon 
why an obligee, who enters up judgment, but does not take eut execution, ſhall, notwith- 
ſtanding, have principal and intereſt from the time of entering up the judgment; for tho* 
after judgment entered, he is not intitled to intereſt at law; yet, as he is intitled to the 
penalty by law, equity will not relieve againſt it without paying principal, intereſt and coſts, 


(I) In what Caſes a Defect in the Bond, or the Want 
/p it, will be ſupplied in equity. 


1. IF one of the obligors names is omitted by the ſcrivener to be 

ig 1 inſerted in the bond, and yet he ſigns and ſeals the bond, 

ſuch an accident 1s proper to be relieved againſt in equity. Per 
Cowper L. C. 58 an. rep. 99. „ | 

2. If for 2001. borrowed the obligor enters into a penal bond 

for 4ool. but the clerk, inſtead of quadringenta libris, writes 

quadraginta libris, yet it ſhall be good. 2 chan. ca. 225. _ 
3. 


— 


Charity. 93 
3. If a bond is taken away fraudulently, and cancelled, the ob- 
ligee ſhall have as much benefit by it, as if it were not cancelled. 
Rep. Temp. Finch 184. | . 2 
4. If a grantee in a voluntary deed, or obligee in a voluntar 
bond, loſe the deed or bond (a), they ſhall have remedy againſt (2) Where 
the grantor or obligor in equity (5). 1 Chan. ca. 77. Quere, for A. m_ 
theſe matters are diſcretionary. 75 | Aﬀdavitot 
ſuch loſs vide Title affidavit (A) PE f, 2, 3, 4. (5) For the court of requeſts was pro- 
hibited to grant relief in ſuch a caſe. 1 Rol. 376. Pl, 1. Lat. 24. 


*5. J. S. alittle before his death, entered into voluntary bond 
to his houſe-keeper for the payment of an annuity of 301. per ann. 
and the bond being loſt, his repreſentatives were decreed to pay the (e) Maxim, 
annuity, or the penalty of the bond, though it appeared that there equity re- 


were no wages due to her (c). Hil. 1700. Lightbone and We 1 — 
| | dents, 


wy (K) Concerning 2 gers and Sureties, 


1. Ti two are bound jointly, and one dies, the ſurvivor only is 
I able in equity ; but it is otherwiſe if they were bound joint- 
ly and ſeverally. 2 Vern. 99. per Cur”. | 
2 An obligee ſhall have remedy againſt a ſurety, where the 3 Bac. abr. 
bond is loſt, eſpecially if the money was lent on the ſurety's cre- Joo. 
dit. 1 Chan. ca. 77. 5 ” 
3. But if upon the taking out adminſtration two are bound as 
| ſureties, and afterwards the ſureties take up their bond, and pro- 
cure the prerogative court to take inſufficient ſecurity ; yet they 
ſhall nor = any farther chargeable in equity than in law. Rat- 
cliffe and Groves, 1 Vern. 196. That a ſurety ſhall not be further 
liable in equity than at law, vide 2 Chan. 222 
4+ If the principal in a bond, being arreſted, gives bail, and 
judgement is had againſt the bail; and the ſureties are afterwards 
ſued on the original bond, and are obliged to pay the money, the 
ſureties ſhall have the judgment againſt the bail aſſigned to them, 
in order to re- imburſe them what they had paid, with intereſt and 
cofts ; and the ſureties in the original bond are not to be contri- 
butory, for the bail ſtands in the place of rhe principal. Paſch. 
1708, Parſons and Briddech, 2 Vern, 608. | 
5. A bond-creditor fhall, in this court, have the benefit of all 
counter-bonds or collateral ſecurity given by the principal tothe 3 Bac. abr: 
ſurety ; as if A. owes B. money, and he and C. are bound for it, 700. 
and A. gives C. a mortgage or bond to indemnify him, B. ſhall 
have the benefit of it to recover his debt. Mich. 1692. Maure 
and Harri ſon. | Ah a 2 
46. If A. be bound in a bond for payment of money, and B. 
be bound with him as his ſurety only, and the bond happens to be 
loſt, equity will ſet up the bond, as well againſt a ſurety as againſt 
the principal, becauſe the bond was once a legal charge againſt 
both. Decreed 1700, Sheffield and Lord Caſtleton. . 


CAP. 


E 
C A p. XIV. 
Charity. 


( A) What ſhall be a good charitable Uſe. 


(B) hat ſball be a ſuperſtitious Uſe, or a Charity to 


wh:ch the King is intitled. 8 
(C) Mbere a Defect, with reſpett to the lands or goods 


appointed, or the Perſons to take, ſball be ſupplied 


in favour of a Charity. 


| (D) bar ſball be ſaid to be appointed to a Charity, 


and whoſe Perſons and Eflates made liable. 
(E) hat ſball be a Miſ-employment of a Charity, as 


by altering it from the Donors Intentions ; not in- 


creaſing ihe Rentsasthepriceof Things increaſes, &c. 
(F) Concerning Commiſſioners of charitable Uſes. 


: (A) hat ſhall be a good charitable Uſe. 


1. TF aſchool-houſe is erected by the voluntary contributions of 
the inhabitants of A. on the waſte of the lord of the manor, 


and the lord infeoffs truſtees in truſt that the inhabitants of 4. 


may for ever have a ſchool, as of the gift of the lord of the ma- 
nor; this is not a free-ſchool, and ſo not a charity within the ſta- 
tute of 43 Eliz. for which the inhabitants have a right to ſue in 
the attorney general's name. 2 Fern. 387. 
2. Soif the lord of a manor ſhould ereQ a mill, and convey 
1 it to truſtees, to the intent that the inhabitants might have the 
(rte 42 Snvenience of grinding there; this would not be a charity with- 
2 2 in the (a) ſtatute. per Ld. K. 2 Vern. 387. | | 


4. ende, that the commiſſioners ſhall inquire of the follewing uſes as good and charits- | 


ble, vis. for relief o aged and impotent, and poor people; fer maintenance of fick and maim- 
ed Soldiers, ſchools of learning, free ſchools, ſcholars in univerſities, houſes of cor- 
reQion; for repairs of bridges, of ports and hav ns, of cauſeways, of churches, of ſea banks. 
of highways ; for education and preferment of orphans, for marriage of poor maid:, for 
| ſuppo: tation and help of young tradesmen, of handicraftzmen, of perſons decayed; for 
redemption oc :elief oi priſoners or 2 for eaſe and aid of poor inhabitants concerning 
payment of fifreenths, ſetting out of ſoldiers, and other taxes for other thing: within che 
purview of the ſtatute. Fide Duke's Char, Uſes 1096 © | 


If money is given to maintain a preaching miniſter, tho? this 
no charitable uſe (a) mentioned in the ſtatute; yet per Ld. K. (a] A gift of 
ad two judges, it is within the equity of the act; and it was lande, Tc. 
dered to be paid accordingly. Pop. 139. | to 4 chap- 


lain or mi- 
ſter, to celebrate divine ſer vice, is neither within the letter nor meaning of this ſtatute : 
it was on purpoſe omitted inthe penning of the act, leſt the gifcs intended to be employed 
on purpoſes grounded on charity, might in change of times, contrary to the minds of the 
vers, be confiſcate into the kings? treaſury : for religion being variable, according to the 
aſure of ſucceeding Ppriaces, that which at one time is held for orthodox, may at an 
er be accounted ſuperſtitious; and thea ſuch lands are ferfeited, as appears by the ſta- 
te of E. 6. c. 14. Sir Fran. Mozr's reading on the ſtatute 43 Elia. c. 4. but it has been 
led otherwiſe : for ſumma eft ratio que pro religione facet. | 
4. An impropriator deviſed to one that ſerved the cure, and to 

| that ſhould ſerve the cure after him, all the tithes and other 

fits, c. tho? the curate was incapable of taking by this deviſe, 

ſuch manner, for want of being incorporate and having ſucceſ- 

pa; yet Lord Finch held, that the heir of the deviſee ſhould be 

iſed in truſt for the curate for the time being. 2 Vent. 

5. A deviſe of lands to the company of leather-ſellers in Lox- 

x, to maintain a charitable uſe there, was, upon an appeal to Ld. 

an. held good, notwithſtanding the ſtatute of wills prohibits the 

viſing to a corporation in mortmain z and there ſaid, that there 

ſeveral precedents of the kind. Duke's char. uſes 80. 5 

6. So if there be a deviſe to the principal, fellows and ſcholars 

Jeſus College in Oxon, and their ſucceſſors, to find a ſcholar of 

blood; tho' this deviſe be void in law, becauſe the ſtatute of 

H. 8. of wills, diſallows of deviſes to corporations in mort- 

nz yet it ſhall be good, as a limitation and appointment to a 

ity, within the 43 E/iz. De Layd*s caſe, Hob. 136. 

7. So where a deviſe was of lands to Trinity College in Can- 

idge, for the maintenance of a fellow there; and it any cavil 
puld hinder this deviſe, or that the ſame cannot go td the college 

| reaſon of the ſtatute of mortmain, then he devited the ſame to 
g. and his heirs; and upon an information exhibited by the at- 
mey general, to have this land eftabliſhed in the college, it was 
eed accordingly, notwithſtanding the faid ſtatute and the ſaid 
uſe in the will. 1 Lev. 284. the King verſus Newman, in Canc. 
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bat is a ſuperſtitious Uſe, or a Charity io which 
be King 1s intitled. ! 
F any lands, tenements, rents, goods, chattels, Sc. have or 
1 hall be given towards the finding a ſtipendiary prieſt, for 
untenance of an anniverſary or obit, lamps or terches, c. to 
uſed at certain times, to help to ſave the ſouls of men out of 
ppoſed purgatory ; theſe are ſuperſtitious uſes, which are given 
the king. Vide the ſtatute 1 E. ö. c. 14. Cro. Fac. 51. 4 Co. 104. 
es char, uſes 106. | 5 . 
2. But if there be a charitable uſe intermixed with the ſuperſti- 
us uſe, ſo that they may be diſtinguiſhed, there the king ſhall 
re only ſo much as is given to the ſuperſtitious uſe. 4 Co. 104. 


3 I lands are given upon condition to find a prieft, this is a 


4. If 


perttitious uſe within the words. [þ5d. 


; * Duke's char, uſes 107. 


mation being preferred in the exchequer for a diſcovery, and 


of a falſe religion; and to that end intitled to pray a diſcoverjt 


who gave it to the mathematical boys in Chrif?'s Hoſpital; uli 


chaplain for Chelſea College. Trin. 1694. between The Attorne)\ 


Charity. 

A. If lands are limited to a man's kindred, td pay certain fn 
of money to op qo ary uſes, the king ſhall have the lands; þ; 
if it had been ſo limited, that his friends or kindred ſhould han 
the reſidue of the profits above the ſuperſtitious uſe, this had ſar 
the land, Duke's char. wſes 106. and the king ſhould only jy 
the ſums of money thus limited. | 

5 · If one gives 2o/. 2 ann. for the finding of a prieſt, and » 
points to the prieſt 101. per ann. in this caſe all ſhall go tot 
king ; for the reſidue ſhall be intended for the finding of nece#, 
ties; otherwiſe it is, if a condition be annexed to the gift to gy 
1o/, per ann. to a prieſt: for there the king ſhall have but id 


6. An inquiſition having found that one A. had deviſed to J. 
and her heirs abſolutely, without any truſt, that ſhe did it for 
good of her ſoul ; and that the deviſee owned that this eſtate 
not hers, but belonged to god and his faints? and the coun 
K. B. held, that this could not be averred to be a ſuperſtitious iſ 
by reaſon of the ſtatute of frauds ; and ſaid, that a monk may ui 
now by purchaſe, and ſeemed to think ſo of a nun: But an ina 


application of the deviſe to an uſe truly charitable, it was he 
that the ſtatute of frauds did not bind the king ; that he, as he 
of the commonwealth, is intruſted and impowered to ſee thatn 
thing be done to the diſhetiſon of the crown; or the propagati 


a truſt to a ſuperſtitious uſe: and that this being a ſuperſtii 
uſe, the king ſhall orderit to be applied to a proper uſe. 4 W. &. 
between the King and Lady Portington, 1 Salk. 162. 3 Salk. 3 
7: If a charity is deviſed to the poor indefinitely, the king 
have the diſpoſal thereof. Rep. Temp. Finch 245. | 
8. A. having deviſed 1000l. to be applied to ſuch charitableul 
as he had by Writing under his hand formerly directed, and no ſu 
writing being to be found, it was held that the king ſhould appar 


was decreed accordingly z and that the parties ſhould be indemnii 

from the writing referred to. Hil. 1683. between the Alm 

General and Syder fin, 1 Vern. 224. | | | 

9. A. being a beneficed clergyman, deviſed 6007. to Mr. Bax 

to be diftributed by him to ſixty pions ejected mi niſters, and adds, i 

he did not give it them for the ſake of their nonconformity, 

becauſe he knew many of them to be pious and good men and 

great want: he alſo gave Mr. Baxter 20l. and 2ol. more to be 

out in a book of his, intitled, Baxter's Call to the Unconvert 
and it was held by North Ld. K. that this was a ſuperſtitious 

which though void, yet the charity is good, and ſhall be appiied 
ecdem genere; and therefore decreed it for the maintenance d 


neral and Baxter, 1 Vern, 248. But this decree was reveil 
1 W. & M. by Lds. Commiſſ. 2 Vern. 105, | 

10. A. deviſed a ſalary for maintenance of independent let 

in three market-towns, and deviſed the eſtates thus chargedt0 

nephew, who afterwards deviſed it for the payment of his det 

a bill was brought to have the lands ſold for payment of the del 

and afterwards upon an information for the charity, the ga 


payments and arrears were decreed, and the independent lectures 
changed into catechiſtical lectures in the ſame three market- 
towns; and this, though there was not ſufficient to pay the debts; 
Combe's caſe, ſaid to be decreed 1679. 2 Vern. 267; 

11. A, by will charged his eftate with an annual ſum for the 
maintenance of Scotchmen in the univerſity of Oxon, to be ſent 
into Scotland to propagate the doctrine of the church of England 
there; and preſbyters being ſettled in Scotland by act of parlia- 
ment, the queſtion was, whether this deviſe ſhould be void; and 
ſo fall into the eſtate and go to the heir, orſhould be applied cy 
pres; but there is no reſolution. Paſc. 1692. The Attorney Genes 

ral and Guiſe, 2 Vern. 266. 


(C) Where a Defef, with reſpefi to the Lands, Goods, 
&c. appointed, or the Perſons to take, ſball be 
ſupplied in Favour of a Charity. we 


1. A* appointment of lands to a charity will be good, though 
there be neither livery of ſeifin nor attornment. Duke's 
char. uſes 109, 110. | | : 

2. If a debt owing by ſtatute, bond, judgment, or recognizanceg 
which in law is a thing in action, is given for the creation of a 
free · ſchool, this ſhall be a good appointment within the ſtatute 
to maintain a Charitable uſe. Decreed 3 Car. 1. lbid. 79. 

3. If copyhold lands are deviſed to a charity, they ſhall paſs 
without any ſurrender, and ſhall bind the heir; but the lord ſhall 
not loſe his fine. [þ:id. 110. £ 5555 

4. Tenant in tail may deviſe lands to a charity, and ſuch de- 

"viſe ſhall be good; though there was neither fine or recovery. ibid: 

100. 2 Fern. 453, S. P. decreed. Tens 5 
5. If a feme covert adminiſtratrix deviſes to a charity, it ſhall 
be good. Damns's caſe; Moor 822. 5 

6. But if an infant, lunatic, or feme covert, do by will or 
by deed give any thing to a chatitable uſe it ſhall be void: Duke's 
Char. wſes 110. | | 


7. If A. deviſe freehold lands to a charity, but the will is not 2 Vers. 397 


executed in the preſence of three witneſſes, according to the ſta- 174 f _ 
| ute of frauds, this will being void, ſhall not operate as an ap- G 3,7 
pointment. Mich. 1707. Attorney General verſus Barnes, 2 Vern. vide Jenner 
97. 1 668 16%; SB 5 ce Harper, 
8. If lands are given to church-wardens of a pariſh to a chari- 2 Eq. abr. 
| table uſe, although the deviſe be void in law, they not having a . A 
corporation capable of taking in ſucceſſion z yet they ſhall be ca- ip. W. 2 25 
pable for this purpoſe: decreed. Duke*s thar. uſꝰs 82. J Ak. 141. 
9. If lands are deviſed to a corporation by a wrong name, as to | 
the mayor and chambetlain, inſtead of mayor and commonalty ; 
yet, as the intent of rhe teſtator appeats, it ſhall be good. Mayor 
bf London's caſe, ibid. 83. 5 | 
10. If money is given to a pariſh generally, it ſhall be intended 
to be to the poor of the pariſh. 1 cham ca. 134. 
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HI | Charity. 

11. Money was given for the * of the church! of Dali; and 
this was reſolved to be a good gift, notwithſtanding theſe general 
words. Duke's char. uſes, © 

12. If one deviſe lands to A. for life, remainder to the church 
of St. Andrew in Helborn; in this caſe the parſon of the church 
ſhall have this remainder. ibid. wide 2 Eg. ab. 293. 2 P. W. 125, 


(D) What fball be ſaid to be appointed 10 a Charity, 
nànd whoſe Perſons and Eſtates made liable. 
1. IF one deviſes the rents of his land to a charitable uſe, by 


this the land itſelf is devifed ; ſo a deviſe of the rents and 
profits. Duke's char. uſes 112. 


2. If a man who has made a leaſe of his lands, deviſes the rent 
to a charity, this ſhall be conſtrued largely for a deviſe of the rent 


2 reſerved, or afterwards to be reſerved on an improved value. 
$16. 71. . 88 5 LOC Tl | 
3. If A. ſeiſed of a manor of the yearly value of 240). deviſes 
ſeveral legacies, and particularly to his heir at law 40. and then 
adds, That being determined to 2 e for the future, after the death 
of me and my wiſe, the mancr of F. with all lands, w00ds and ap- 
purtenances, to charitable uſes, I deviſe to M. N. &c. upon truft, 
that they ſball pay yearly, and fer ever, ſeveral particular ſums 10 


charitable uſes, amounting in the whole to 120). per annum, and 


gives the truſtees ſomething for their pains . And there being an 


overplus, it was decreed to go in augmentation of the charities, 
tt appearing to be the teſtator's intent to ſettle the whole manor ; 


and that the heir ſhould have no more than the 40s. Arnold and 
Attorney General, Show. P. C. 22. in domo prec*, affirmed on 


appeal. 


4. If two executors jointly intermeddle with the receipt of 


money, and one truſts the other with money given to perform a 

chharitable uſe, and he waſtes it, and dies inſolvent, the ſurviving 

(s) Though executor ſhall be (a) charged therewith z but ſecus, if he had not 

3 meddled in the execution, or had not joined in proving the will. 
ons gerades Duke's char. uſes 66. TIS 


conſiderati- 


on without notice, are by the expreſs words of the ſtatute exempted from having their = 
purchaſes impeached, yet the perſons ſelling and diſpoſing of lands, goods, &c. in breach 
of their truit, and having notice of the charitable uſe, ſhall make ſatiefaction: ſo ſhall 


* * . 


their heirs and executors, as far as they have aſſets. Duke's char. uſes 6. 


5. If a rent-charge is granted to a charitable uſe out of lands, 


in ſeveral counties, the commiſſioners are to charge this rent by 


their decree, upon all the lands in every county, according to an 

equal diſtribution, having a regard to the yearly value of all the 

lands charged, and cannot by their decree charge one or two ma- 
li 


nors with all the rent, and diſcharge the reſidue in other counties 


and 2 for that would be decreeing contrary to the intent of 


the donors. Duke's char. uſes 65. 1 
6. The town of A. was, upon a commiſſion of charitable uſes, 


decreed liable to a charity; and the grantees diſtrained for the 


whole 


Charity. | 
whole on one, who held only part of the lands chargeable : And 


it was held that the whole town being made chargeable, they 


might ſue for the whole on any part; but a commiſſion was 
awarded to apportion each man's ſhare. 1 Char. rep. i. vide 
1 Salk. 163. where it is held, that all the tertenants of lands li- 
able to a charity need not be made parties to the ſuit. ' 


(E) #hat fball be a Miſ- employment of a Charity, as 


by allering it from the Donor's Intentions, not in- 


creaſing ihe Rents as the Price of Things increaſe, &c. 


o 


1. TF one who hath a leaſe of lands charged with a charity, 


commits waſte, this is ſuch a miſ-employment for which 
the commiſſioners may decree the leaſe void. Fide Duke's char. 


wſes 175. 1 95 FF | | | | | 
2. To keep the profits of land or money given to a charitable 


uſe in one's hands, whether it be concealed or not; not to pay it 


when it is due, or convert it to other uſes, is a miſ employment, 


for which the commiſſioners may decree ſatisfaction. ibid, 116. 
3. If money be given for the relief of the poor, and it is paid 
— 


out to build a conduit, this is a miſ- employment: Adju 
5 Car. 1. ibid. 94 ; . 


4. Several dittinet charities were given to a pariſh, vi. 12). per 


aun. for en the church, 61. per ann. for mending the high- 
ways, and ſo much to the poor; in all 400. per ann. And the 
truſtees having paid 10s, a day to a lecturer, and laid out other 
patts of it for the ſervice of the pariſh, but not according to the 


directions of the donor: It was held by Ld. Chan. that if it ſhould 


be admitted, that pariſhioners might charge and apply parochial 
charities as they thought fit, it would deſtroy all charities; and 
therefore ordered, that for what was paid the parſon they ſhould not 


he allowed a farthing; but that for the other payments they ſhould | 
be allowed the money; being promiſcuouſly paid for ſeveral years 
before; but that for the future it ſhould be paid according to the 


terms of the charity. Paſc. 1682. Man and Ballet, 1 Vern. 42. 
5. A man having deviſed 50/. per ann. for a lecturer in pole- 
mical or caſuiſtical divinity, fo as he was a bachelor or doctor in 


divinity, and fifty years of age, and would read five lectures 


erery term, and would at the end of every term deliver fair co- 
pies of the ſame to be kept in the univerſity; and in default of 
ſuch lecturer, he gave that 50). per ann. to College in Oxen: 
Wich the conſent of the heir, application was made to mitigate 
the nigour af the qualifications, wiz. That a man aged forty, 
might be capable, that three lectures may be ſufficient every term, 
and that if fair copies were delivered once in every year, it may 


luffice: But Ld, Chan. refuſed to intermeddle, though no oppoſition 
was made, and ſaid, That it was not in the power of the heir to 


alter the diſpoſition of his anceſtor. Pæſc. 1682. Attorney General 
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ment, Ec. See this ſtatute expounded, 2 Hf. 7 10. 


6. If truſtees under-let the land, and make a leaſe good by 
law, yet the commiſſioners may make this leafe void, and order 
the ſettlement of the land on other truſtees. Duke's char. af 
12 .- - : 
. Kess give his land, then worth. 16“. n year, to maintain; 
-preacher, ſchool-maſter, and poor people in Deal, and the = 
after comes to be worth 100. a year, it muſt be all employed to 
increaſe the ſeveral charities. The School of Thetford"s caſe, 8 C. 
130, where lands were ſet at an under-value, and had been for; 
long time fo enjoyed, the leaſe was ſet aſide, and the tenant de- 
creed to pay the arrears. of the rent according to the full value. 
2 Yern. 414. 
3. If in the conſtitutions for founding an hoſpital it was or. 
dained, that no leaſe ſhould be made for above twenty-one year, 
and the rent not to. be raiſed; nor above three years rent taken 
for a fine, though the tenant of the hoſpital lands is intitled to: 
| beneficial leaſe upon rene wal; yet this conſtitution is not to be 
followed according to the letter: but as times alter, and the price 
of proviſions increaſes, ſo the rent ought to be raiſed in propor- 
tion. Mich. 1707. Watſon and Hinſworth Hoſpital, 2 Vern. 5. 
| vide 2 Vera. 746, 8. P. E224 | 


(F) Concerning Commiſſioners of charitable Uſes. 
1. FYOMMISSIONERS may appoint truſtees, and enable 2 
: certain number, and their heirs, to demiſe the lands, 
Sc. for the beſt advantage of the charity; or that when ſuch a 
number of them die, the furvivors may elect others, and fo con- 
tinue the number appointed: Duke's char. uſes. 
5 2. If truſtees to a charitable uſe miſbehave themſelves by mak- 
(s) By the ing leafes at [ow fines and fmall rents, &c. the (a] commiſſioner 
ſtatute of may decree them void z they may likewiſe turn them out for any 


43 4 — breach of truſt, and appoint others. #b:id. 124. 


ers have power to inquire of abuſes, of breaches of 2 of negligence, of miſ-employ- 


ment, of not employing, of concealing, of defrauding, of miſ-converting, of miſ-goyern- 


3. The commiſſioners are not to inquire of the mif-employ- 
ment of any charitable uſe in another eounty, than that wherein 
the lands given to ſuch uſe do lie. Duke”s char. uſes 118. 

4. If the king erects a free -ſchool, and gives lands to it, and 
appoints four knights, and the heirs male of each of their bodies, 

to be governors and viſitors, and tliat none others ſhall tntermed- 
dle but knights; by the ſaving in the ſtatute the commilſioaen 
are excluded from having any juriſdiction, ibid. 125. 
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o if lands be given to a charitable uſe, and the donor ap- 

ints truſtees, and likewiſe viſitors, to ſee the truſt performed; 
in this caſe the commiſſioners cannot, by virtue of the (a) ſtatute, (a) The 
intermeddle. But if the viſitors are truſtees alſo, then the com- _ ex- 
miſſioners ſhall have juriſdiction. Duke”: char. uſes 124. 2 4 
and cencerning which the commiſſioners can have no juriſdiction, are thoſe relating to 
colleges and halls in either of the univerſities of Cambridge and Oxford, the colleges of 
Weſtminfler, Eaton and Wincheſter, towns corporate, where there are ſpecial governors, 
colleges, hoſpitals, or free-ſchools, which have ſpecial viſitors or e appointed to 
them by the founders; alſo purchaſers for valuable conſideration without notice, Ic. arg 


protected by the ſtatute. 


CAP. XV. 


Commiſſioners for Examining 
of Witneſſes, 


(A) In what Caſes a Commiſſion will be granted. 
{B) Concerning the Commiſſioners, and the Execu- 
tion and Return of the Commiſſion. i 


— 22 
(A) In what Caſes a Commiſſion will be granted. 


1. TF a man is to perfect his anſwer upon interrogatories, or to 
be examined for a contempt, although the rule of court 
be, that he ſhall be examined in four days, or ſtand committed; 
yet if the party be in the country, he ſhall have a commiſſion to 
take his examination. Mich. 35 Car. 2. Anon. 1 Vern. 187, 
2, If certain exhibits of writings, which were given in ata 
commiſſion for examination of witneſſes, are altered and interlined 
ſince the commiſſion executed, a new commiſſion will be granted 
to examine as to this matter; but not as to the merits on new in- 
terropatories, Hil. 25 Car. 2. Richardſon and Lowtber, i c han. ca. 
| e | 273. 


102 


Commiſſions for Examining of Wilneſſes. 
£73. Though it was objected, that the party had a commiſſioner 
eſent, and that he could not know it, but by the diſcovery of 
$ colmiſſioner,. who ought not to diſcover the examination, 


| 3. But where a witneſs alledged, that he had miſtaken himſelf 
at a commiſſion, and the commiſſion being returned, he came to 
Tondn, and made (oath, that he was A nent upon which a 


fpecial commiſſion iſſued to re-examine. the witneſſes, which waz 


dune accordingly ; but this ſpecial commiſſion was ſuppreſſed by 


| 6 But it is 
now the 


the maſter of the rolls, by the advice of the fix clerks, as con. 


trary to the (a) courſe of the court, 1 chan. ca. 25. 


practice of the court to obtain an order, on motion and affidavit of ſurprize, to have the 
witneſſes examined viva voce in court, or his depoſitions amended, the witneſs being firſt 
examined before an examiner; but when he is examined in court, or when his depoſi- 
tions are read, the order for that purpoſe muſt be produced ia court. 


4. If after publication any new matter ariſes upon debate, or 
hearing the cauſe, which may be thought material by the court, 
a new commiſſion N anted. 2 chef; ca. 715. 

5. A general affidavit of having material witneſſes beyond ſez 
ſhall not be ſufficient for a new commiſſion; but the witneſſes 


muſt be named in the affidavit, and the point mentioned to which 
they can materially depble, i Fern, 334. 9 - 


(B) Concerning the Commiſſioners, and the Exec ul im 
and Return of the Commiſſion. 
1. TF the commiſſioners miſbehave themſelves, the court may 


1 grant an attachment againſt them; but regularly a com- 
miſſion cannot be ſuppreſſed, but upon a reference and certificate 


ol irregularity. Cary 43. 


2. if a commillioner In a cauſe be himſelf to be examined as a 


_ witneſs, he muſt be firſt examined; and if others be before him 


examined in his preſence, he cannot afterwards be examined, har- 


ing heard the former examinations; and for that cauſe a commil- 


fioner was examined in court, his former depoſitions being ſup- 


preſſed. 2 chan. ca. 79. 


3- When a commiſſion is returnable fine dilatione, if it be with- 


in the kingdom, it muſt be returned by the ſecond return of next 
term; if executed afterwards, it is void, and the depoſitions 


ought go be ſuppreſſed : per cur. 2 Fern. 197. 


CAP, 


. 


Common. 


{A) In what Mai ters relating io a Common will a 
Court of Equity interpoſe and exert a Power. 


r. IF one commoner, who had recovered 101, damages at law 

| againſt another for oppreſſing the common, (a) brings a, % ,; 
bill againſt the defendant at law, (a) to examine his witneſſes, ce 
and prove his right of common in perpetuam rei memeriam, ſuch ing to the 
a bill will not be admitted till ſuch commoner has recovered at original, for 
| * in affirmance of his right. Hil. 1684. Pawlet and Ingres, — the 
1 Fern. 308. 8 8 


brought by 


the defendant at law. Had it been by the plaintiff (as here) the bill could not be diſmiſſed 


on this reaſon, as it is plain he had recovered 100. for the ſurcharge, at law. 


2. But if the bill had been, that one commoner had recovered 

one ſhilling, or other ſmall ſum, for damages againft the plaintiff 
for oppreſſing the common, or for ufing the common when he 
ought not, and therefore that the other commoner may accept of 
the like damages for what was paſt, to prevent charges at law, 
that had been in the nature of a bill of peace, and proper in this 
cane. ANCE 5 | 5 
3. A man having granted to FJ. S. common in his down for 100 
ſheep and five rams, the bill complained, that the grantor over- 
ſtocked the common; ſo that the plaintiff, the grantee, could have 
no benefit of the grant, and prayed the grantor might be 1njoined 
not to over-ſtock, &c. but upon debate the court (a) diſmiſſed 5 
the bill. Mich. 1689. Fines and Cob, 2 Vern. 116. () For « 


commoner. 


may have an action, if the lord, or any other perſon ſurcharges the common. F. N. B. 235 . 


9 Co, 112, S. P. | | ow} 
4. If the lord of the manor incloſes part of the common, and 
| ſuggeſts that it is only an improvement within the ſtatute of 
Merton, and the tenants, by force, throw open the incloſures, 
Chancery will grant an injunction, and dire& an ifſue to be tried 
at law, whether there was ſufficient common left beyond what 
was incloſed. Decreed Hil. 1697. Arthington and Fawkes, 2 Vern. 
356. Bid. 301, S.P. 3 
5. There was an agreement for an incloſure, but all that claim- 
ed common were not parties to it; and although it was inſiſted 
vpon, that to decree the agreement would be to do a manifeſt 
4 8 „ 5 
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194 Common. 


wrong z yet the court decreed it, and awarded a commiſſion to ſes 
out each perſon's title, and ſaid, that if any that had intereſt 
were not parties to the agreement, they could not be bound, and 
ſo at no prejudicez but however, that it ſhould not be in the 
power of two or thres- wilful perſons to oppoſe a public good. 
Thirveton and Collier, 16 Car. 2. 1 chan. ca. 48. 
6. So where an agreement was between the lord and ſome of 
the tenants to ſtint a common, it was decreed, though oppoſed by 
one or two humourſome tenants. Tris, 1689. Delabeere and Bed. 


dingfield, 2 Vern. 103. and there ſaid, that an agreement to ſtint 


was more favoured than an agreement to incloſe, 

7. But in a caſe where it was not charged in the bill, that the 
defendant would be benefited by the incloſure, nor charged that 
there was any agreement for an incloſure z on a demurrer, for theſe 
reaſons, the bill to compel the only freeholder in the manor to 

cC.onſent to an incloſure, was diſmiſſed. 1 chan. rep. 259. 


8. A common which has been incloſed for thirty years, ſball 


not afterwards be thrown open. Hil. 1681. Sikvay and Compton, 
1 Fern. 32. 3 
9. So where there was a decree for an jncloſure twenty years 
ſince, to which the huſband agreed; but the wife having an eſtate 
within the manor, and her huſband's agreement not in ſtrictneſs 
binding her, ſhe would now diſturb the incloſure ; but it 2 
proved that ſhe was benefited by the incloſure, the court decreed 
725 it — ſtand. Paſc. 1687, Rothwell and Widdrington, 1 
Fern. 450. | 1 1 | | 
10. 15 the lord of the manor enfranchiſes a copyhold, with all 
commons thereunto belonging or appertaining, and afterwards 
buys in all the other — 2 
common with the copyholders he had enfranchiſed, and recovers 
at law; though the common be (a) extinE at law, yet it ſhall 


(a) Where 


the lord's ſubſiſt in equity, and the ſame right of common as belonged to 
enfranchi- the copy hold will be decreed, Hil, 1691. Styant and Sr er, 2 


Tung acopy- Vern, 250. 
hold, with _ 


| Moor 667. 1 Brownl. 173, 230. and where a releaſe of common in one acre is an extin- 
guiſhment of the whole common, or where the unity of poſſeſſion of the whole land makes 


| pa exzinguiſhment, vide 4 Rep. 37. 1 Inſt, 182. 8 Rep. 136. 


CAP, 


„ and then diſputes the right of 


all common thereunto belonging, is an extinguiſhment at law. Vide 2 Cre. 253. Telv. 18g.- 
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3 ; XVII. 
Conditions and Limitations. 


(A) Who are to take Advantage of a Condition, or 
will be prejudiced by it, 

(B) In what Caſes the Breach of a Condition, ar the 
Non-performing of a Condition precedent or ſub- 
ſequent, will be relieved againſt, the Matter re- 
ing in Compenſation. 

(C) In what Cafes a Gift or Deviſe, upon Condition 

not to marry without Conſent, ſball be good and 
binding or void, being only in Terrorem. 


* 


(A) bo are to take Advantage of a Condition, or will 
„ x prejudiced ty it. ; Re 


1. TF by a ſettlement lands are limited to the ſecond ſon in fee, 
provided that if the eldeft ſon die without ifſue, the ſecond 
fon thall, within fix months after the death of the eldeſt fon, pay © 
1500), to a ſiſter; or in default thereof the land to go to the ſiſter 
and her heirs; and the eldeſt fon dies without iſſue, and the ſiſter 
dies within the fix months; upon the ſecond ſon's refuſing to 
pay the money, the land ſhall go to the heir, and not to the ex- 
ecutor of the ſiſter; for to decree otherwiſe, would be to deſtroy 
the known (a) difference between a condition and a limitation, 


Decreed with the aſſiſtance of the two chief juſtices, Tria. 1686. (a) Words 


The Earl of Winchelſea and Wentworth, 1 Ver. 402, 430, 8. C. — 


ate a condi- 
ion are, 


upon condition, ſo that, to the intent, to pay, to the effect, & e. Co. Lit. 204. Hard. 1 
as to words which make a condition in a will, tho? not in a deed, vide 10 Ce. 40, 41. and 
there it is held, that if there be expreſs words of condition annexed to the eſtate, it can- 
not be conſtrued a limitation, as the words quamdin, dummodo, dum, queuſque, durante, &c. 
But this opinion is naw exploded ; for though words which properly create a condition 
be uſed ; yet, if the eſtate be limited over, it ſhall be a limitation. 2 Breewnl. 638, 66. 1 
Rel. Abr. 412. 1 Med. 86. And per Hale C. B. There is no other caſe to warrant the 
contrary opinion, but that of 10 C. 40. and by him it may properly be called a conditional 


imitation, 1 Vent. 199. of which the heir cannot take advantage, though it may de- 


termine the party's eſtate without entry or claim, which ſeems to be the chief difference 
between 4 condition and limitation. Alſo if lands are deviſed to the heir at law, upon 
condition that he pay a ſum of money, or de any other act; this on failure of perfor - 
mance ſhall be conſtrued a limitation, theugh not mentioned; for if it were a condition, 
no body could take advantage of it, the benefit of conditions annexed to the real eſtates 


belonging to the heir, as thoſe to the perſonal do to the executor, Crs. Eliz. 204. 3 Co. 


3%. Oven 112. 2 Mid. 7. 1 Lutz, 80g. DRE. 


©, 11. But 


106 __ Conditions and Limitations. 


2. A man ſeiſed in fee deviſed lands to his daughter and her 
heirs, and his mind is, that if his ſon pay to her 5o/. then his 
ſon ſhall have the land; the money was not paid at the day; the 


daughter ſold the land; and.it was decreed againſt the vendee, the 


ſon paying the money; for the court took it to be but in nature 
of a ſecurity. Hil. 30 Car. 2. Bland and Middleton, 2 Chan. Ca. 1, 
Butthe reporter being of opinion, that the ſon took but an eſtate 
for life, adds a Quere, why a fee-ſimple ſhould be (as it was) 
decreed him, ſeeing thereby he had more benefit by the not per. 
forming the condition, than if he had performed it. 
3. A man deviſed lands called S. to his younger ſon, and de. 
clared that if he ſhould any way be hindered from enjoying them, 
then in lieu thereof he ſhould have all the land at B. A moiety of 
the lands called S. were evicted from the deviſee, who thereupon 
infiſted to have the whole lands at B. but the court decreed that 
he ſhould have as much of the lands only at B. as. were equal in 


value to thoſe evicted. Mich. 1684. Tyle and Tyle, 1 Fern. 270. 


4. If legacies are given by will to four grandchildren, u 
condition, that as they come of age they ſhall releaſe all claims 
to the teſtator's eſtate, this condition muſt be taken dffributive- 
25, and ſuch only as refuſe to releaſe ſhall forfeit their legacies. 
Per Ld. K. 2 Fern. 478. 5 5 


5. A man having iſſue a ſon by the firſt venter, and two ſans | 


and fix daughters by a ſecond wife, ſettles his eſtate in queſtion 
on his eldeſt ſon by his ſecond wife in tail male, remainder to his 
| ſecond ſon by his ſecond wife, and the heirs male of his body; 
and in default of ſuch iſſue tothe ſon by the firſt wife; provided, 
if both his ſons by the ſecond wife died without itlue male, fo 
that the eſtate came to the eldeſt ſon z that then his eldeſt ſon, or 
his heirs ſhould, within four months after the eſtate came to him, 
or them, pay 1000/. to his daughters; or in default, the truſtees 
therein named to enter and raiſe it: the ſon by the ſecond wiſe 
entered, and ſuffered a recovery of one moiety of the lands, and 
died without ifſue, and the other ſon by the ſecond wife died alſo, 
by which one moiety of the land came to the heir of the eldeſt ſon 
by the firſt wife; and the moiety thus deſcended was decreed 
liable to the whole ſum of 10001. although it was objected, that 
the eſtate never came to the eldeſt ſon; and though a moiety came 
to his heirs, yet as ſo great a benefit did not accrue to him as was 
intended, he ſhonld be only anſwerable in proportion. Mick, 
410698. Hecley and Beth, 2 Vern. 359 1 
Tacari rep. 6. F. S. having iſſue three ſons, William his eldeſt, Nathariel 
420. 8tre. his ſecond, and Daniel his third ; William died in the life-time 
＋ - of his father, leaving iſſue only a daughter; afterwards the father 
27. 8. C. - deviſes the eſtate in queſtion to Anne his wife for her life, and af- 
1 Bec. Abr. ter her death to his ſon Daniel and his heirs; provided that if N. 
422. S. C. thaniel do, within three months after the death of my wife, pay to 
10 22 Daxiel his executors or adminiſtrators, the ſum of 500. then the 
- Dip p "4g ſaid lands ſhall come to my ſon Nathaniel, and his heirs; the wiſe 
(C) Fearne lived ſeveral yours after, and during her life Nathaniel died, leavin 


cext, Rem, the plaintiff his heir, and the wife afterwards dying, the plaintif 


303. 317. brought this bill within three months after her death, praying 
of. 394- that upon payment of the 500/. he might have a conveyance « 
5 the eſtate ; and the principal point in the caſe was, whether this 


500. 
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gool. being to be paid by Nathaniel within a limited time, and he \ 
dying before that time came, whether his heir at law could now, ; 
on payment of the money, make a title to theſe lands; for it was 
agreed that he was not heir at law to the teſtator; and it was in- 
| led upon that he could not; that this was a condition precedent, 
and merely perſonal in Nathaniel, who had neither Jus in re, nor 
ad rem, and could neither have deviſed or releaſed, or extinguiſhed 
this condition; and being a bare poſſibility, and he dying before 
it was performed, his heir could not make it good z and tho? the 
word heirs be uſed in the deviſe to Nathaniel, yet that is not de- 
yn to give them any eſtate originally, but to denote the quantit 
of the eſtate which Nathaniel was to take; and for this were cited 
Lanpet's caſe, 10 Co. and Bret and Ringaen's, Plow. Com. On the 10 Co. 466. 
other fide it was inſiſted, that this was like the common caſe, Co. b. Plowd. 
Lit. 205, 219. b, where a feoffment is made on condition that the 34* 
feoTor ſhall, before ſuch a day, Sc. there, if the feoffor die before 
the day, his heir may perform the condition, for the reaſons there 
mentioned; and that it being ſo at law, it ſhould ſtill be conſtrued 
more liberally in equity, where the letter of a condition is not al- 
ways required to be ſtrictly performed; and for this was cited 1 
Chan ca. 89. Bertie and Falkland, 3 Chan. ca. That the poſſibi- 
lity of performing this condition was an intereſt or right, or Scin- 
tilla Juris, which veſted in Nathaniel himſelf; that he ſurvived the 
teſtator z and therefore this differed from Bret and Rigden's caſe, 
Plew. Co. 110. that eonſequently ſuch right, poſlibility or intereſt, 
deſcended to his heir, _ might be performed by him; as before 
the ſtatute de donis, the poſſibility of reverter deſcended to the heir 
of the donor; and for this were cited Purſay verſus Rogers, 2 Saund. 
Cro. Car. 358. Cre. Fac. 591. 8 Co. Matthew Manning's Caſe, and 
others. The cauſe being firſt heard by the maſter of the rolls, was 
thought by him a matter of great difficulty, and therefore he ap- 
pointed the counſel to ſpeak to it when the court was full. After- 
wards it was decreed by Ld. Chan. with the aſſiſtance of the maſter 
of the rolls, for the plaintiff, on Lite. Sec. 334, 335. and Ld. Chan. 
ſaid that tho' a condition, in ſtrictneſs of law, was not deviſable, . | 
dy fince the ſtatute of uſes (a) the deviſee may take benefit of it (a) Since 
y an equitable conſtruction, c. and that Nathaniel might have re- = ſtatute 
leaſed or extinguiſhed this condition. Mich. 5 G. 1. Marks & Marks: © Wills and 


ſtatute of 
uſes executory deviſes and ſpringing uſes have been allowed of: theſe were firſt allowed 
of with reſpe& to the teſtator or party himſelf; afterwards it came to be allowed of to 
other perſons; and therefore at this day in deviſes and limitations of uſes, an eſtate may be 
limited over to a third perſon upon the defeaſance of a former eſtate in fee, if the condi- 
tion be not too remote in Point of time; and tho' there have been words found out to ſave 
In #pPetrance the maxims of the common law, yet in effect and in truth the very bene fit 
and advantage of the condition is paſſed over to a third perſon, notwithſtanding the max- 
im of law, that a ſtranger cannot take advantage of 2 condition. fer Parker C. in S. C. 


nu 433- ER 

(B) In what Caſes the Breach of a Condition, or the not 
performing a Condition precedent or ſubſequent, will 
be relieved againſt, the Matter reſting in Compenſa- 


1 TF A. canveys lands to B. Oc. and their heirs, upon truſt, 

1 that if C. the ſon of J. within fix months after the death of 
A. mould ſecure to truſtees 5001. for the younger children of C. 
then after ſuch ſecurity given, to convey to C. and his heirs, and 
until the time for giving ſuch ſecurity, in truſt for the eldeit ſon 
of C. and in default of ſuch ſecurity to conyey to iuch eldeſt _ 
an 
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and his heirs, if C. dies before any ſuch ſecurity given; yet this 

(e) Conditi- condition (a) precedent being only in nature of a penalty, the in- 

ons prece- tent of the truſt ſhall be regarded, which was to ſecure gool. to 


dent are the younger children. 77in. 19 Car. 2. Walli, and Crimes, 1 
ſuch as are Chan. ca. 89. 1 Mod. 307, S. c: cited, : 


annexed to 
eſtates, and muſt at law be punAually performed befere the eſtate can veſt. A condition 
ſubſequent is, when the eſtate is executed ; but the continuance of ſuch eſtate dependeth 
on the breach or performance of the condition: though this diſtin&ion is often mentioned 
in _— — 4 the — e » - _— againſt Nr 
. | 
0 wal 7 Sn de, = f y be precedent or ſu * as appears by _ 
2. The teſtator deviſed his eſtate to the defendants in truſt, for 
the uſe and benefit of the plaintiff, but declared his will to be, 
that the plaintiff ſhould have no benefit of the deviſe, unleſs the 
plaintiff's father ſhould ſettle on the plaintifftwo full thirds of the 
eſtate ſettled on the father on his marriage z and in default thereof 
the eftate to the defendants ; the father made no ſettlement on 
the plaintiff, but deviſed all his eſtate to him for life, but ſubject 
to the payment of debts ; it was admitted, and ſo adjudged by the 
- court, that this eſtate was executed in the plaintiff by the ſtatute 
of uſes, and conſequently that this is a condition ſubſequent; yet 
the court declared, that though conditions ſubſequent, which are 
to deveſt an eſtate, need not be literally performed; yet even in 
ſuch caſe, if the party cannot be compenſated in damages, it would 
be againſt conſcience to relieye z and therefore ordered the maſter 
to examine the value of the eftate deviſed, and the amount of the 
* debts which that eſtate was charged with, and to report to the 
court, whether, after debts paid, there would be two full thirds 
of the father's eftate, which was ſettled on him in marriage, left 
to the plaintiff; and upon a rehearing would not vary the former 
order, declaring that the difference was, whether this caſe lay in 
compenſation or not; and if a compenſation was made, he would 
relieve againſt the breach of the condition; but in caſe a ſufficient 
compenſation was not made, he would then conſider farther of it. 
Paſc. 1683. Popham and Bampfield, 1 Vern, 79, 167, S. C. 2 Vern, 
222, S. C. cited as a caſe in which there was relief; 2 Vern. 338, 
S. C. cited as a condition which was relieved againſt. 
3. If a feme covert, having power by will to deviſe lands, 
deviſes them to her executors to pay 500). out of them to her ſon 
provided that if the father gives not a ſufficient releaſe of certain 
goods to her executors, that then the deviſe of the 5oo/. ſhould 
de void, and go to the executors; and after her death a releaſe is 


tendered to the father, and he refuſes; yet upon making the releaſe 
afterwards, the money ſhall be paid to the ſon ; for it was ſaid to 


be the ſtanding rule of the court, that a forfeiture ſhould not bind 
where a thing may be done after, or a compenſation made for it, 


as where the condition is to pay money, Cc. and though it is ge- 


_ nerally binding where there is a deviſe over, yet here it being to 


go to the executors, it is no more than the law impiies. Cage and 


| Ruſſel, 2 Vent. 352. | TT | 
4. If a man deviſes lands to J. S. upon condition to pay 20,000/. 
to his heir at law, viz. 10001. per ann. for the firſt ſixteen years, 
and 20001. per ann. after, till the whole ſhould be paid, and the 
heir enters for the non-payment of one of the 1000l. per ann. F. S. 
ſhall be relieved upon payment of the 1000/. together with * 
N | re 


N 
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teſt from the time it became pay able, without any deduction for 
taxes, the court declaring, that wherever they can give ſatisfacti- 
on or compenſation for the breach of a condition, they can relieve. 


Mich. 6 Ann. Grunſſen and Lord Bruce, 1 Salk. 156. 2 Vern. 594. 
Mich. 1707. S. C. 1 Bac, Abr. 407. . 


5. If one having three daughters, deviſes lands to his eldeſt 


upon condition that. ſhe, within fix months after his death, pay 
certain ſums to her two other ſiſters; and if ſhe failed, then he 
deviſed the land to his ſecond daughter on the like condition, &c. 
the court may inlarge the time for payment, though the premiſes 
are devifed overz and in all caſes that lie in compenſation, the 
court may diſpenfe with the time, though even in caſe of a condi- 
tion precedent. Pajch. 1691. Woodman and Blake, 2 Vern. 222. 
Note z The 8 which ſeems to be between the ſame par- 
ties, is otherwiſe oft _ | 
6. One ſeiſed in fee of lands of 10,000). value, ſettles it ſo, 

that in caſe his eldeſt daughter, within fix months after his death, 
ſhould pay 6000. to the uſe of his other four daughters, then the 
eldeſt to Re the land; but if ſhe failed in payment, then the fe-. 
condto have the like privilege ; the fix — paſſed without pay- 
ment; and the eldeſt daughter having aſſigned over her intereſt to 
one to whom ſhe was indebted, by which the eſtate was to go out 
of the family, contrary to the intention of the donor the court 
took time to conſider, whether they could retrieve in this caſe, oc 
not. Woodman and Blake, 2 Vern. 166. | 

7. If the father makes a voluntary ſettlement on his eldeſt ſon 


in tail male, remainder to a ſecond fon, fc. in which is a proviſo, 


that if the eldeſt did not pay the ſecond 600/, at his age of twen- 
ty-one years, that then the eſtate of the eldeſt ſhould in law and 


equity ceaſe z and the father afterwards marries a ſecond wife, and 
by deed, taking notice of the former fettlement, and that the fon 
had not paid the money, conveys the fame lands to the uſe of his 


children by his laſt wife; the eldeſt ſon ſhall not be relieved, the 


conveyance being partly voluntary, and the condition ſpecial, 


that his eſtate ſhould ceafe in law and equity. Paſcb. 1687. Long- 
dale and Longdale, 1 Vern. 456. and the ſon's bill diſmiſſed accord- 
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ingly; and the rather, for that the ſon had ſet up a leaſe againſt 


his father, which was obtained by ſurprizez and the deed in law 
was defective, and amounted only to a declaration of truſt. 


8. But where one deviſed his lands to F. S. his kinſman, pay- 
ing a thoufand pounds a-piece to his two daughters, who were 


his heirs at law, and FJ. S. made default, and the daughters re- 
covered in ejectment; yet F. S. was relieved on payment of prin- 
Cipal, intereſt and caſtsz tho' it was inſiſted, that this was to the 
diſinheriſon of the heir, and in favour of a voluntary deviſee. 
Mich. 1699. Barnardiſtin and Fane, 2 Vern. 366 


9. A man deviſed to each of his daughters 20,000], payable at 


the age of twenty-five years; but if they or either of them, mar- 


ried before the age of ſixteen, or if the marriage were without the 
cotiſent of their mothet and truſtees, then they ſhould loſe 10,000/. 
of the portion, which ſhould go to his other children; one of them 


married before the age of ſixteen, and though it was with the con- 
| ſent of all the parties, yet Ld. K. held, that both the terms of the 
condition ought to have been obſerved. Lord Saliſbury's caſe, 

FE | = | 2 Vent. 


Fer ſir J. 
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CT Vent. 365. but vide 2 Vern. 223, S. C. reported,-whereit is ſaid, - 


Vern. it was that the father treated with the lord Saliſbury about the marriage, 
on a rehear- tho he died before it was had; and there the decree is quite con- 
wg _ trary; and with this laſt reſolution — Skin. rep. 285, 8.C. 
wean wy 5b 10. A. deviſed his lands to truſtees for three years, and if within 
in 2 the three years there happened a marriage between G. who was 4 
reverſed, diſtant relation and of the ſame blood, and W. his niece and heit 
andſonoin- at law, then to for lite, remainder to her firſt ſon, Oc. in tail 
e a male by G. to be begotten : but if the marriage ſhould not take ef. 
The ct 36 fect within the three years, or if the marriage ſhould be before 
Car. 11. & the years of conſent, and not ratified when of competent age, 
the reveiſal then to F. in tail, who was likewiſe a remote relation of the teſ- 
term. paſch. tator, but not of the ſame blood. The marriage between G. and 
— V. did not take effect within the thtee years, though ſeveral pro- 
. ſals were within the time made by her friends to his guardians, 
e t not accepted by them; and though ſhe herſelf had preſſed the 
Holt. 230, match as fat as the modeſty of her ſex would permit. She after- 
2 Freem. wards married the plaintiff, and by her bill prayed che benefit of 
240. the deviſe, the condition being anſwered by her to what ſhe was 
capable of doing, having married a perſon, as was urged, equal i: 
nn circumſtances, Sc. to G. but her bill was diſmiſſed by the advice 
Temp. #. of Helt and Treby ch. juſtices, Hil. 9 W. z. Bertie and bord Faulb- 
3. 182, S. C. land, 3 Chan, ca. 129. 1 Salk, 231, S. C. where it is ſaid that the 
ſays appeal decree was reverſed in the houſe of lords. 2 Fern. 333, 8. C. 


22 = where it is ſaid, that the matter was ended there by compromiſe. 


where no determination ; but endend by compromiſe. The lords reverſed the decree an! 
did give judgment. v. Colles's cal. par. 10. and it ſeems the lords conſidered the words 


of the deviſe as having given an eſtate for life to the niece and inheritance in tail. male 


to Lord Faulkiand, 
vide for this 


head 3 Bac. (C) In what Caſes a Gift or Deviſe, upon Condition not 
2 419. to marry without Conſent, ſhall be good and binding, 


or void, being only in Terrorem. 
This agrees 9 29 | 


. with the re- | DP Rs 222 EET Tn | 3 
: 1. TF there be a portion of 8ooo/. given to a woman, provided 
gar an, 1 ſhe marries not without the conſent of 4. and cle, if ſbe 


Fehyll maſ- marmes without his conſent, ſhe ſhall have but 100. per ann. yet 
ter of the if ſhe marries without his conſent ſhe ſhall be relieved, for the pro- 


rolls, in the viſo is in Terrorem only. Trin. 15 Car. 2. Sir Henry Bellaſi, and 


3 his wife and Sir Will. Ermin, 1 Chan. ca. 22. 2 Chan. rep. 22, 


ton, Mich, S. P. 1 Vern. 20, S. P. per Ld. Chan. Nel. Chan, cep. 145, S. P. 
1736. Eg. -decreed ; 2 Vern. 293, S.P. 5 5 

ca. Temp. 2. But it was ſaid, that if the portion upon ſuch marriage had 
Talbot 215: been limited over to another, it had been (a) otherwiſe. «© Char. 
() A deviſe cg. 22. 2 Chan. rep. 95,'S. P. decreed z 2 Vern. 357, S. P. decreed, 


| 2 2 and the diſtinction taken ut ſupra. 


marry at all, or not to marry à perſon of ſuch a profeflion or calling, is voĩd by our law, 


whether there be a limitation over or not; but if it were upon condition not to matry 2 


papiſt, or a certain perſon by name, it may be good. 1 Vern, 20. But hy. the civil-law 
a gift oi deviſe 9 1 condition not to marry without conſent is void, though there be 2 
limitation over: for the maxim there is Matrimonium debet eſſe liberum : Per Hale C. J. 


3. If by leaſe gooo!. is ſecured for a feme fole, in caſe 2 

- marries not contrary to the liking of 4. and if ſhe doth, then to: 
ſuch perſon as 4. ſhall nominate; and for want of ſuch nomina- 
tion, for A. and ſhe marries without the conſent of 4. yet he 7 
N l no 
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not diſpoſe of the leaſe otherwiſe than for her benefit. Micb. 
16 Car. 2. Fleming and Waldgrave, i chan. ca. 58. 2 Vern. 573, 
8. C. cited, where it is ſaid, that there may be a difference be- 


' tween a condition that ſhe fhall not marry without conſent, and 
where it is that ſhe ſhall not marry againſt conſent. 


4. If 4. deviſes a meſſuage, c. to B. his wife for life, re- 1 Vent. 199, 
mainder to C. his grandaughter in tail, upon condition that C. S. C. 


marries with the confent of his wife, and D. and E. or the major 
rt of them; and if ſhe marries without their conſent, or dies 
without iſſue, deviſes the ſame to F. and her heirs; and after C. 
ſteals away, and is married without the conſent of any of them; 
and all of them, as foon as they heard of it, proteſt againſt the 

marriage, but afterwards conſent to it, and then B. dies, and D. 
and E. ſwear that they do not know, but that if their conſents had 
been aſked before, there might have been ſuch reaſons given, that 
they might have aſſented; yet C. ſhall not be relieved in equity, 
for the ſubſequent aſſent cannot deveſt the eftate which was before 
veſted in F. And there ſhall be no collateral averment, that it was 
intended only in terrorem. Fry and Porter, 1 chan. ca. 1 38. Upon 
the firlk hearing a decretal order was made by the maſter of the 
rolls, that ſhe ſhould be relieved, but upon a re-hearing by Ld. K. 
affiſted by the three chiefs, her bill was by their unanimous opi- 
nion diſmiſſed. 1 Mod. 300, 8. C. 2 chan. rep. 26, S. C. 

5 A. by will gives his grandaughter 2000. on condition ſhe 
continued with his executots till ſhe was twenty-one ; but if-ſhe 
was taken from them by her father, (who was a papiſt) or married 
wainſt the conſent of his executors, then he gave her but 101. The 
laughter was placed by the executors with a clergyman, who, be- 
ore ſhe was twenty-one, with conſent of one of the executors, 
permitted her to make a viſit to her father; and he took that op- 
jortunity to marry her to a papiſt, and ſhe was decreed the legacy 
it the rolls; but upon a re-hearing Ld. K, held, that ſhe ſhould 
ave but the 101. only; and he ſaid, That in this caſe there was 
o difference between a condition that ſhe ſhall not marry without 

onſent, and that ſhe ſhall not marry againfl conſent. Hil. 1706. 
reeghand Wilſon, 2 Vern. 572. Quære, Whether there qua: any 
mitation ever It ſeems not, and there was none required, as 
ge Ld. Keeper took the condition to be a precedent one. 

6, Lands were ſettled in truſt for raiſing portions for daughters, 
ayable upon their marriages, with the conſent of truſtees; but if 
ney married without fuch conſent, then to remain over to ana- 
der, &c. The daughters were old, and never intended to marry, 

t tolay out their portions in a purchaſe of annuities for their 
Pes; and it was held that they ſhould have their portions imme- 

ately, upon giving ſecurity to indemnify againft the perſons to 
hom the portions were deviſedover. Decteed 25 Car. 2. Needhane 
Id Vernon, Rep. Temp. Finch 62. 2 Vern. 452, S. P. decreed upon 
ing ſecurity to refund, if the condition ſhould be broken, though 
mention made that the daughters did not intend to marry. 

7- A. deviſed 300. to B. her daughter, and that if ſhe married 
nder twenty-one, without conſent of the executors or major part 

them, the legacy to go to the children of her ſiſter, the wife of 
and made C. and two others executors ; E. being at the houſe 
C.there marries his ſon by a former wife with his privity, being 
«twenty-one ; B. and her huſband bring a bill for the legacy, 
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5 C. in favdur of his other children inſiſts that the legacy is forfeited, 
The other executors confeſſed they had notice of the courtſhip 
and did not contradiR or diſapprove of it; and the 3oo/l: was ge. 
creed the plaintiffs, thete being at leaſt a tacit conſent. Hil. 1506 
Meſgrett and Meſgrett, 2 Yern. 580. | | 
. c. Poſt, 8. If the father deviſes lands in truſt to permit his daughter tg 
412. pl. 13. receive the rents until her marriage or death, and in caſe ſhe mar- 
bu tit. ry witir the conſent of truſtees, then to convey the premiſes to 
10 Ys ©: her and her heirs ; but if ſhe died before matriage, or marrieq 
8. C. 2 A without ſuch conſent, then to convey to other perſons. The 
abr. 771. daughter afterwards marties with the conſent of her father, why 
pl. 12. ſettles part of the lands on her and her huſband, and dies; thi, 
ſettlement ſhall be no revocation of the will as to the deviſe df 
the other lands to her; and by the father's conſenting in his life. 
time, the condition is diſpenſed with. Mich. 1716. Clerk and 
SONG Berkeley, 2 Vern. 720. 6 | 
ow no re» 29. A. deviſed to his daughter M. the plaintiff; 100l. to be pail 
olution Was by his executors upon her day of marriage, or age of twenty -- e 
taken in this 2) . pO = I 
caſe : but it Years, which ſhould firſt happen, upon condition that ſhe ſhould 
went off for mafry with the conſent of ſuch and ſuch perſons; and if ſhe mu- 
want of par- ried without their conſent, then to have 50l. only, and no more; 
ties, and ne- and gave the reſidue of his perſonal eſtate to the defendants, 1, 


ban 3 married the rr without ſuch conſent; before ſhe was twer- 
Fer Jekyll ty-one: And it was held by the maſter of the rolls, that this vn 


maſter of more than a clauſe i terrorem, and that the deviſe of the ſurplus 
3 of the perſonal eſtate, was a deviſe ovet of the 50l. on M. 's di. 
a * obedience. Mich. 1699. Amos and Herner. 
bt 216. 10. The defendant's father deviſed tohim, who was his beirn 
Fre in Chan, law, all his lands, &c. (except ſuch and ſuch parts) charged with 
348, 109, the ſum of 25001, to his daughter (ſince married to the plaintif} 
3 * at her age of twenty-one: years, or marriage, which ſhould fr 
4 * happen, and deviſed the excepted lands in truſt to be ſold for the 
88, 158. payment of his debts: Provided, that if his ſaid daughter ſhould 
2 chan. ca. matfy in the life-time of her mother without her conſent firſt hu 
1, 23, 95- in writing, then 500/, part of the ſaid 2500/, ſhould ceaſe, and 
1 — ern. 3% ſhould be applied towards payment of his debts charged on thefaid 
2 excepted lands; and appoints his wife to be guardian of his fad 
| 574, 720. daughter, and makes her executrix, and dies: the daughter attain 
Talb.c,117. her age of twenty-one years, and without the conſent or privit) 
2Eq.ab.656- of her mother intermarries with the plaintiff, who was a gentle 
2 82 man of ſome eſtate, and called to the bar, but had made no 
4 ' I tlement or proviſion for his wife z and therefore the defendant, tit 
heir at law, refuſed to raiſe ot pay any part of his ſiſter*s portion 

and inſiſts likewiſe, that by her marriage without her mother's ca 

ſent, 500/. part of her fortune, was become forfeited : whereupt 

the plaintiffs brought their bill to have the whole portion raifed ) 

ſale of the lands charged therewith. Per Ld; K. This is a poi 

to be raiſed out of lands, and therefore to be conſidered as land 

and though it be to go towards payment of debts on breach ot 

condition, and there appear one hundred and twenty credit 
concerned, yet none that are in danger of loſing their debts; # 

it is then to be conſidered as it ſtands upon the condition itſelf: u 

therefore the plaintiff muſt have her whole portion; for the tg 

tator has appointed two periods of time to intitle her to it, 4 

marridgt 


marriage, or the age of twenty-one: And as ſhe has attained 


that age, it becomes a. veſted and ſettled intereſt in her, not to 
be deveſted by the marriage without the conſent of the mother; 


* 


ing ber minority. Hil. 1712. King and Withers. | 


CAP. XVII. 
3 Contribution and Average. 


(A) Contribution and Average, in what Caſes. 
(B) In what Proporim. 7 


q | 5 | Ti. | 5 
1 (A) Contribution and Average, in what Caſes, 


. IF a man grants a rent-charge out of all his lands, and 
afterwards ſelleth them by parcels to divers perſons, and 
the grantee of the rent-charge will from time io time levy the 
whole rent upon one of the purchaſers only, he ſhall-be eaſed in 
equity by a contribution from the reſt of the-purchaſers. Cary z. 

2. One executor, who pays debts and. legacies, may compel 
the other to contribute. Toth. 8 2 „„ 

3. If the collector of fifteenths levies all the tax within one 
townſhip upon one inhabitant, he ſhall have the aid of the court 
of exchequer to make the others contributary. Lane 65. : 

4. If tenant in fee mortgages his eſtate, or charges it with a 
ſum of money, and after deviſes it to one for life, remainder to 
another in fee, equity will compel the tenant for life to bear his Tenant for 
proportion of the mortgage or charge, that all may not fall on the Life, 3. 
remainder-man. Decreed Hil, 25 Car. Hays and Hays, 1 Chan. Remaiader- 
Ca. 223. | 6 1 7 


for that conſent cannot in any reaſon be carried farther than dur- ET 
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Whether it is 12. But it is held clearly, that if a judgment be had at law 


| parties. Vent. 348. 


5. So if it be a rent- charge, equity wil make the tenant for 
life pay the arrears. 1 Chan. Ca. 223. per cur”. 

6. A. on his marriage agrees to ſettle lands for the benefit of 
his wife, and their iſſue, and afterwards aliens part of thoſe lands; 
and Lord Nottingham decreed, that the jointreſs ſhould have the 
deficiency of her jointure made good out of the inheritance of 
the lands remaining unſold : But that decree was reverſed by 
Tate L. C. who held, that where the jointreſs and ifſue claim 
by the ſame ſettlement, they ſhall contribute proportionably in 
the diſcharge of any prior incumbrance on the eſtate. Hz], 1686, 
Carpenter und Carpenter, 1 Vern. 440. TH 
1 Will. Rep- 7. If. A. deviſes his real eſtate to his ſon for life, remainder to 
403. by the his firſt ſon, Ac. in tail, with remainders over, and deviſes ſpecif- 
Name of Lerg cally a leaſehold eſtate to his daughter, and dies, not leavin 
and Shert, aſſets to pay his debts, which affected as well his real as — 
eſtate, the ſon and daughter ſhall contribute in proportion in pay- 
ing the debts, each eſtate being liable ar law, and the teftator's 
intention equal between them both. Decreed Hil. 1717. Short 
and Long, 2 Vern. 756. 

8. If a man who is a widower, ſettles lands to raife 1ool. 2 
year for his eldeſt ſon, and 100 l. apiece for his younger children; 
and afterwards he marries again, and has children by his ſecond 
wife; the children by the ſecond wife ſhall be equally intitled 
with the other younger children; and though the portions 
of the y children are by the fettlement to be paid accord- 
ing to their ſeniority ; yet, in caſe of a deficiency, they ſhall be 
paid in average: Decreed Mich. i Fac. 2. Brathwait and Brath- 
wait, 1 Vern, 334. 5 85 | 
1 Cher. Red, g. One ſurety may compel another in equity to contribute to- 
% FP 2 of a debt for which they were jointly bound. 

oft. 41. | . 

10 if three are bound as ſureties in recognizance, and one of 
the ſureties is ſued at law, and the other ſurety, together with the 
principal, happens to be inſolvent, he who is ſued may compel 

the other ſurety to contribute a moiety. 1 Chan. Ca. 246. 1 

. Chan. Rep. 120, S. P. ibid. 150, S. P. 

11. If you ſue in chancery the executor of one obligor to diſ- 
= Though cover affets, you muſt make all the obligors (a) parties, that the 
han on. * charge may be equal. 2 Vent. 348. But a quære is put, Whe-- 
3 ther you may not ſue the principal, and leave out them which are 
yet gare bound only as ſur eties. 


ne ceſſary for againſt one obligor, you may ſue the executor of him alone to 


— 42 to , diſeover aſſets, becauſe the bond is drowned in the judgment. 2 


13. The plaintiff being one of the owners of a ſhip, loaded on 
board her 210 tons of oil, and the defendant loaded on board her 
80 bales of ſilk, upon a freight, by contract, both to be delivered 
at London; the ſhip was purſued by enemies, and forced into a 
harbour, &c. and the — ordered the ſilk on ſhore, being the 
moſt valuable commodity (though they lay under the oils, and 
wok up a great deal of time to get at them.) The ſhip and oils 


were afterwards taken, and the owner of the oils brought his bil 
— to 


| Omuribution and Average: 
have contribution from the owner of the filk ; and although it 
admitted that, if s were thrown overboard in ſtreſs of 


ather, or in danger or juſt fear of enemies, in order to ſave the 


p and the reft of the cargo, that which is ſaved ſhall contribute 
reparation of that which is Joſt ; and the owners of the ſhi 
I] be contributors in proportion; but in this caſe the loſs of the 


did not ſave the filk, neither did the ſaving the filks loſe the 


: And the bill was diſmiſſed accordingly ; which diſmiſſion 
confirmed in the Houſe of Lords. Show. P. C. 18, 19. 

4 If one makes a leaſe, and the leſſee covenants to pay the 
and to repair the premiſſes, Ic. and the leſſee makes 100 
Heſſees, and the rent is behind, and the premiſſes out of 
ir, and the original leaſe is avoided for non-payment of rent ; 
ſome of the under- leſſees bring a bill to be relieved againſt 
forfeiture ; though equity will not apportion the head land- 


whole rent in arrcar, and repair all the houſes ; yet they may 


Webber and Smith, 2 


ern. 103. 


out of Black Acre, with a clauſe, that if it ſhould be behind, 
wuld be lawful for him to enter, and hold till he was ſatisfi- 
ard by the ſame will deviſed a like rent-charge of 10 J. per 
to B. iſſuable out of the ſame. land, with fie elauſe of 
„Ec. the land was not of ſufficient value to anſwer both 
nts ; and they were both in arrear, and both deviſees had 


an account of the profits, and that one moeity might be 
d to ſatisfy the arrears of his 10 J. per ann. and it was de- 
accordingly. Hil. 1697. Eure and Eure. 

6. On a marriage-treaty between the defendants, 3000 /. 
the wife's fortune, and 30001. more added to it by Milli- 
ambers, father of the defendant John, were inveſted" 


e; 18 Fuly 1718. previous to the marriage, reciting that 
vas ſo inveſted in lottery annuities, it was agreed that 
e ſhould be turned into money, and laid out in a purchaſe 
s to be ſettled to the uſe of the defendant John for life, 
truſtees during his life, to ſupport, Ic. then to Elizabeth 
ended wife for her life, with remainder to truſtees for two 
d years, remainder to the firft and other ſons ſucceſſively 
nale, with remainder to William Chambers in fee: And it 


at in caſe the defendant Fo/n ſhould have a fon, and 
nore other children, then the truſtees after the death of 
d Elizabeth, ſhould by mortgage or ſale raiſe for youn- 


r cent, per ann. for their maintenance ; and that till ſuch 

the truſtees, with the conſent of John and Elizabeth, 

t the 6000 J. continue in annuities, and pay the intereſt 

derſors as would be intitled to the lands, and the truſtees 

anſwerable for more than they received, or for each 

uud by the ſaid Oy William Chambers covenanted, 
| 2 h 


$rent but the under-leſſees, who are plaintiffs, muſt pay 
jel the other NN contribute in proportion. Trin. 


15. A man deviſed a rent - charge of 10 J. per am, to A. iſſu- 


ht ſeveral ejectments, and had recovered ; and the defen- 
being in poſſeſſion, the other grantee brought his bill to 


Finer Abridg- 
ment, Tit, Cons 


tribution and © 


in lot- 4 ave. (A) 
nnuines, in the name of truftees ; and thereupon by in- Cafe. 68. 4 0 


Fitzgib, 127 
2 Equ. Abr. 
224. l. 7. S. C. 
Meſel. 333. 


reby declared, that the two hundred years term was in 


ren, if more than one, 20001. between them, and intereſt 
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in conſideration of the ſaid marriage, to ſettle ſeveral lands th 


who were likewiſe defendants: And this bill was brougy 


nuities into the South-ſea company by conſent of the defer 
Join and Elizabeth, were indemnified therein, not only by 


ſubſcribe orders and annuities, c. and therefore it was: 
for the defendants, the daughters, that the loſs ſhould 
Wholly on the ſon ; that lands were of an uncertain value} 
if lands had been purchaſed, and they had afterwards incn 


thereof, without any increaſe to the daughters of their pat 
5 on the plaintiff, and the rather, for that if the ſtock uk 
riſen never ſo high, as it was expected it would, and did 


and therefore, as the plainti was intitled to all the adym 


a fall had happened; and therefore the daughters ought 
ters, as well as the ſon ; that the parties had an equal iz 
8 _— than the daughters, whoſe portions came afterwardi 
of e 


| loſs had been a little more, the daughters muſt have had 
the ſon nothing; that the parties have aſcertained the p! 


guide themſelves by ; and accordingly ſent it to a maki 


Plaſc. 1730. Chambers Ind Chambers. 


Contribution and Average. 


in particularly mentioned, to the uſe of himſelf for life; then; 
John Chambers in tail male, with remainder to himſelf inf 

he marriage took effect, the 6000 J. was not laid out in 29 
chaſe, but in the year 1720, by conſent of Fon and Eliza. 
and the truſtees, being in lottery annuities, was ſubſcribeg ; 
the South-ſea company, whereby a loſs of about 3000 !. hape 
ed. William Chambers was dead, having made no ſetilemen 
the lands ſpecifically agreed to be ſettled, which therefore u 
deſcended to the defeudant Jon, his ſon, in fee; the d 
dants had iſſue the plaintiff, their only ſon, and four Caugh 


have the remainder of the 6000 J. laid out in a purchaſe, 
ſettled purſuant to the uſes before-mentioned ; and the 
queſtion was, on whom the loſs of the money ſubſcribed in 


Seuth-ſea company ſhould fall; and as to that, it was ag 
on all hands, that the truſtees having ſubſcribed the lotten 


terms and covenants in the ſettlement, but alſo by the add 
liament made in the year 1720, wherein every one's conſen 
involved; and whereby truſtees were generally impowen 


never ſo much in value, by diſcovering of mines, or othe 
that the plaintiff, the ſon, would have had the whole 


That in equity an agreement to purchaſe is conſidered 
purchaſe were actually made; and there the loſs oughti 
a very great price, the daughters could only have their: 
caſe of a riſe, it was reaſonable he ſhould bear the lor 


be contributary to this Joſs. But on the other ſide it wi 
and decreed, that the loſs ſhould fall in proportion on thel 


the ſon, as well as the daughters; that the fon was t0 
the name of the family, and was to take firſt, and more 


arge only on the eflate ; that the conſtruction 0 
for was to overthrow one part of the ſettlement ; andi 


each were to have; and this is the meaſure the ccun( 


the account, and to proportion the loſs between tit 


C 
. 


Contribution and Average: | 113 
(B) In what Proportion. 


F a mortgagee deviſes the mortgaged lands to A. for life; 
remainder to B. in fee, and the mortgagor redeems the 


e diſcharge of the . N N Decreed Hil. 27 & 28. Car. 2.8 *5 
iſh and Me co, 1 Chan. C : 3 SO 
3. But if lands in — ze are deviſed to A. for life, remain- 4 id. anten 
rio B. in fee, and A. takes an aſſignment of this mortgage in a 6760 al. 2 
ſtee's name, though B. might have compelled H. to contribute ;. (K. 1 
xe third towards payment of the mortgage, in reſpect of his eſtate Prec. Chan. 62. 
life ; yet if 4. be dead, and the bill is brought againſt his Cb. Eg. Reps, 
ecutor, he ſhall be obliged to contribute only in proportion & 59 
e time that A. his teſtalor, enjoyed it: Decreed Trin. 1686. 

hat and Battaſon, 1 Vern. 404. 5 
4. A. deviſed to B. for life, and after, one third part of the re- 

jon to each of his three ſiſters reſpectively, and their heirs: 
he fiſters brought a bill for diſcovery of incumbrances on the 
lte; and to compel the defendant, tenant for life, to bear his 
ure and proportion thereof; alledging that their reverſion 
ould be of little benefit to them, if the debt were ſuffered to 
creaſe by nonpayment of intereſt, tc. and charged, that the 
endant had cut down timber, for which he ought to be ac- 
puntable : The court decreed the defendant to pay wo parts 
foe of the debts, and the plaintiffs, the reverſioners, the other 
maining three f;fths, and the defendant to account for the tim- 

r; and what was raiſed by it to be taken as ſo much in part of 
hat the re verſioners were to pay. Paſc. 1692, Humphreys and 
lales, 2 Vern. 267. | - — | 
5. If by a ſettlement two eſtates, the one in ; Norfolk, and the 
ber in Suffolk, are ſubjeR to the raiſing a portion of 2000 J. or 
daughter, by a term of a hundred years, commencing after the 
ceaſe of two ſeveral lives; the one upon Suffolk eſtate, and the 
der on the Norfolk eſtate ; and the life on the Suffolk eſtate falls, 
nd the daughter brings her bill for the 2000 J. and J. S. to 
hom that —— was come, pays the 2000 J. And afterwards the 
le on the Norfolk eſtate falls, by which the ſee ſimple thereof 
ſeends on the daughter: J. S. who paid the 2000 /. ſhall have 
nmbution out of the Norfolk eſtate in proportion to its value, 
ay the Suffolk eſtate ſhall be valued as an eſtate in poſſeſſion, 
nd the Norfolk eſtate as an eſtate in reverſion : Decreed Hil. 
097. Hennirgham and Henringham, 2 Vern. 355. 5 
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Copyhold. 


(A) - Oncernim the Power of Chancery over Copyh 
Eftates, the Acts of Lords and Tenants, and in u 
. Caſes it has been exerted, 

(B) In what Caſes a defettroe Surrender, or the N. 
of it, will be ſupplied in Equity. © = 


(A) Concerning the Per of Chancery over Coyle 
Estates, the Atts of ag Tenants, and in 1 
Caſes it has been exerted. _ 


Ade 3 Ch LN 

1. IF the lord will turn out his copyholder, who payeth| 
5 cuſtoms and ſervices, or will not admit him to whoſe uſe 
ſurrender is made, or will not hold his court far the benefit of 
copyholder, or will exact arbitrary fines, when they are cuſtom 
6.) Copybol- |, and certain, the (a) copyholder ſhall have a # mg to 6 

ders were for- {train or compel him, as the caſe ſhall require. ary 3, 4. 

merly tenants ES EE 33 | 
at will of the lord, their lands being parcel of the lord's demeſne ; but now thoſe copyholi 
ſtand an a ſure foundation, if they perform thoſe duties which their tenure requires; for if t 
lord turns them out, they may either ſue a ſubpœm out of C hancery to be rehieved, or have 
action of treſpaſs againſt the lord; for though they are tenants at will of the lord, yet they 
tenants at will according to the cuſtom of the manor, which the lord cannot break will 
reaſon. Co. Lit. 60. b. 61. a. 4 Rep. 21. 9 Rep. 79. Preſcription, and that the land 
cel of the manor, are incident to, and the very pro on which every copyhold eſtate tai 
4 Rep. 24. 1 af. 58. 5. Cuſtom is the life and ſoul of copybold eſtates; for if copyboli 
break their cuſtom, they are ſubje& to the lord's will; the cpſtoms of manors are ſo various, thi 
is impoſſible to aſcertain them, they muſt, however, be time out of mind z they muſt bereaſs 
ble, according to coramon richt; cy muſt be upon good conſideration; they ought to 
compulſory, not left to the liberty of the tenant, to obſerve or not obſerve them; they oup 
to be certain; they ought to be beneficial to the lord or tenant : And if there are not * 
direct copyhold eſtates, they muſt be directed by the rules of the common law. 1 If. 
Cole's Comp. Cop. 33. | PT f 


2. Equity will oblige the lord to hold a court, Cro. Fac. 5 
for no action on the caſe will lie againſt him, if he refuſes ; 
the refoꝛe there is no remedy but ju Chancery, 2 Bl,. 336 


” 


ame a frees A. th. r "a nds alt 


ne 


z. F an exroticons judgment be given in a copyho)d reurt in a 


verſe it. 1 Nel. Abr. 373. A bill may be exhibited, although the 
king is lord of the manor. Lane g8. 
4. The court of Chancery has exerciſed a juriſdiction in reQi- 
fying and reverſing the judgments given in cepyhold courts, 
whenever they appeared unjuſt and unreaſonable ; but for any 
errors in matters of form, equity will not interpoſe. Hide x Inf. 
60. Owen 63. Moor 68. 4 Rep. 30. 1 Rol. Abr. 60. 
. A bill was exhibited to compel the Dean and Chapter of St. 
Puul's, as lords of the manor of , to receive a petition in 
nature of a writ of falſe judgment, to reverſe a common recove- 
ry ſuffered in the manor-court about thirty years before, whereby 
a remainder in tail was barred, ſuggefiing ſeveral errors in the 
oceedings therein; and though in truth the errors aſſigned were 
Beh as would be groſs errors in a freehold eftate ; yet Lord 


and Lewis Ruggle, 1 Vern, 707 from which decree of diſmiſſion 
there was an appeal to the houſe of lords, and there the decree 
was affirmed. Show. P. C. For common recoveries, not bein 


fupply defects than to aſliſt in the annulling of them. 


A copyholder of lands in fee, where, by the cuſtom of the 


manor, the lord had, 2s a profit apprendre, the cut of the woods 
and underwoods g on the copyhold, obtains a grant from 


the lord of all the woods and underwoods growing, or which 


hereafter ſhould grow on the ſaid copyhold lands, to him and his 
heirs ; and it was beld, that this ſhould not merge in the copy- 


| hold, although it was alledged to be only a profit apprendre 


and though it was urged, that if a copyholder pays a rent to 


the lord, and the lord grants or releaſes this rent to his tenant, 
that this ſhall merge in the copyhold. Mich. 1681. Fawlkner, 


and Fawlkner, I Fern. 21, 22. 


J. If 4. tenamtin tail of a copyhold, remainder to himſelf in 


fee, purchaſes the freehold of the lord, and then ſells to J. &. 
and dies; and after thirty years poſſeſſion, the ſon of A. ſets up 
a title as iſſue in tail, the purchaſer ſhouldjhold againſt him, the 
freehold having attracted the other eſtate, which was at will. 
Hil. 1685. Parker and Turner, 1 Vern. 393. ; 

8. If a copyholder in fee takes an infranchiſement of his copy · 
hold in the name of a truſtee, and deviſes the land to his youn- 
ger fon, who ſells to J. S. and the heir at law recovers in eject- 


ment, as he might do upon his anceſtor's admittance, and J. S. 


the vendee brings his bill, he ſhall be relieved in equity, and hold 
againſt the heir: Decreed Hil. 1685. Dancer and Evert, ibid. 30a. 


9. If a copyhold is granted to three ſucceſſively, and there is 
no cuſtom proved, that the firſt taker had power of diſpoſing of 


the whole, nor that the firſt taker paid the purchaſe- money; it 
Mall not go to the executor of the firſt taker, but ſhall go in ſuc- 
ceſſion. Paſc. 1692. Rundle and Rundle, 2 Vern. 264. 

10. But if by the cuſtom the firſt taker may diſpoſe of the 
whole, and he likewiſe pays the purchaſe-money, it ſhall not be 


or the like, a bill may be exhibited in Chancery to re- 


Chancellor Jefferies diſmiſſed the bill. The Dean and Chapter _ 


adverſary ſuits, but common aſſurances, equity ought rather to 
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« truſt for the other two, but hall go to his executor. 1 Chan. Ca. 
8 : ; 310. 
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120: __ Oppybuld. | 
d.. Although it was objected, that the heir or executor cannot 
e intitled to the truſt of a freehold for life: But wide 2 Very, 
264 where it is held per Cur', that an executor or adminiſtra. 
6) There can tor is intitled to the truſt of an eſtate (a) pur auter vie, whether 
de no occupant \reeliold or copyhold, or an office; and vide the ſtatute 4 U 5 


of a copyholi Ana. * 
eſtate pur auter 


vie, for the prejudice it would do the lord; for upon the death of the tenant the lord ſhall 


Per. Helt C. J. 1 Salk. 188. 


11. If a copyholder for life, where by the cuſtom there is a 
widow's eſtate, agrees that F. S. ſhould hold and enjoy it during 
his life and the widowhood of ſuch woman as he ſhould leave at 
his death, and enters into a bond for that purpoſe ; yet the wi- 
dow ſhall not be bound by that agreement. Deereed Paſc. 1688, 

Mu, grave and Daſhwood, 2 Vern. 63. | 

12. The widow of Cefluy que Truff of a copyhold eſtate ought 
to have her free bench, as well as if the huſband had the legal 
eftate in him. 2 Vern. 585. per Cur". 


13 Copyholds cannot be intailed within the ſtatute de gni,, 


enter immediate 17 


but they may by common law, and then ſurrenders or plaints in 


nature of fines and recoveries may bar them, as well in the coun- 
baron as at common law, if the cuſtom has been ſuch, which is 
the rule in thoſe caſes, Cary 30. That copyholds may by cuſ- 
tom be intailed ; yet that ſuch intail is not within the flatute de 
donis, wide 2 Chan. Ca. 174. 2 Fern. 785 And if there be no 
particular cuſtom for barring the intail, a ſurrender will do it. 
15 P.r Cur', 2 Vern. 705. „„ . 
(5) Fines are 14. Tenants by copy ſhall not pay any uncertain (5 fines by 
due by change change of their lords by alienation, but by death, which is the 
of the lord or act of God; for otherwiſe the lord might oppreſs the tenant by 


the tenant, by frequent alienations. Cary g. 
death only and 4 * > 
according to cuſtom; for if it were by change of the lord, upon alienation, the copyholder 


might be opicſſed by a multitude of fines by the lord's own act. 1 aft. 39, 60. 
. If the lord inſiſts upon an extravagant fine for a renewal, 


T- 
(e) If the fire he ball be reſtrained to what is (c) reaſonable, although the fine 


demanded is is arbitrary and uncertain ; but having demanded ten or twelve 
unreaſonable, years value of the land, the court decreed him only two. 2 
83 Chan. Rep. 134 Rep. Temp. Finch 154. an arbitrary fine mode- 
pay it; rated in equity. = | 
though he himſelf only thinks it unreaſonable, and afterwards it is adjudged reaſonable ; yet it 
js no forfeiture, becauſe it is a matter of controverſy. 1 Rol. Abr. 505, 13 Rep. 2. It was 
ſaid by Lo1d Hardwicke, Eafler 12 Geo. 2. in the caſe of Lord Abergavenny and Thomas, That 
the law has fixed what ſhall be a reaſonable fine for a copyholder in fee to pay; but it has no 
where fixed what ſhall be a reaſonable fine for a copyholder for life to pay; therefore if a copyhol- 
der for life woul | ſet up a tenant-right of renewal, he muſt ſet forth the fine in certain. The 


| Duke of Graftox's caſe before the lords was cited as fa adjudged. 


16. But where a copyholder in fee made a conditional ſurren- 


der for ſecuring a ſum of money at the end of ſix months; the 
money not being paid, and the mortgagee willing to continue his 
money, they defired the lord that the old ſurrender might be ta- 
ken up, and a new one made for fix months Jonger ; but the 
lord inſiſted on an arbitrary fine of two years =: 54 and that 
the mortgazee ſhould come in and be admitted; and the court 
being of opinion, that equity could not relieve againſt the fine, 
the matter was ended by compromiſe, and a fine of 40 J. paid to 
the lord, the eſtate being 1000. per ann, Mich. 1699, Tred way 
PTA 97. 30-3 


Cepyhold. 


19. If an infant copy holder is admitted, and the lord commit- 


teth the cuſtody of him to his mother, and the infant's tenant 
commits a forfeiture by cutting down trees, which being preſent- 
ed and found a forfeiture, the lord enters during the in ant's non- 
age, and the land is held by him and his heirs forty years; yet 
the copyholder ſhall have relief. Cary's Rep. 8. * 

18. 1 copyholder for life had committed a forfeiture by cut- 
ting of timber-trees, which was found ſuch by a trial and verdict 
at law, and the lord entered and admitted the defendant, who 
was the remainder-man ; the copyholder exhibited his biil to be 
relieved againſt the forfeiture, offering, that if it ſhould appear to 
be waſte, to make ſatisfaQtion ; and an iſſue bein 
wy whether it was the primary intention in cutting the timber to 
do waſte ; and it being found for the plaintiff, it was decreed he 


ſhould deliver poſſeſſion, and account for the meſne profits. Hil. 
19 Car. 2. T hemas and Porter, 1 Chan. Ca. 95. | 


19. 4. having two copyholds held of the manor of B. cuts tim- 


pairing the other ; the lord brought an ejectment, ſuppoſing this 


there was a verdict againſt the lord; but upon a new trial there 
was a verdict againſt the pretended cuſtom ; and it being admit- 


ted, that by the cuſtom of the manor, when timber was wanting 
on one copy hold tenement, the lord, by his bailiff, might aſſign 


trials at law, and likewiſe of this ſuit. Hil. 1705. Naſ and 
The Earl of Derty, 2 Vern. 5 37. | | 


20. The plaintiff brought his bill to be relieved againſt a for- 


he had been guilty of the greateſt diſobedience poſſible to his 


lord; that after ſix ſeveral preſentments upon him to repair it, 


and an entry; by the lord for the forfeiture, he brought an ejeQ- 
ment; and when upon the trial, a rule was entered into by con- 
ſent, and made a rule of court, that upon payment of 4 /. to the 


lord for his coſts, (which were not a fourth part of the coſts he 
had put the lord to) and putting the eſtate into repair, he ſhould 

| be admitted to it again; yet he never complied with the rule, 
nor made any offer of coſts to the lord; but inſtead of that 


brought another ejeAment, and was nonſuited; and now after 


nine or ten years time more brings his bill, and had been ſeveral _ 


times amerced for not appearing at the court, and refuſed to do 
fealty, either upon oath, or (being a quaker) upon aſſirmance; 


and upon theſe circumſtances Ld. K. declared, he ought to have 


no relief; or if he were to be relieved, yet it muſt be upon pay- 
ment to the lord of all his coſts, and putting the eſtate into good 
repair, which would be more charge to him than his interck in 
the eſtate would be worth, having only an eſtate for life therein, 


and diſmiſſed the bill, but with coſts ; and Ld. K. likewiſe de- 


clared, that though this were a voluntary waſte and forfeiture 
* which it was objected this court ne ver gave relief); yet 


ae thought the rules of equity not ſo ſtrict, but that relief might 


g directed, to 


ſhould be relieved, and that the defendant, the remainder- man, 


ber (pretending a cuſtom for jt) on the one, and employs it in re- 


to be a voluntary waſte and a forfeiture ; and upon the firft trial 
timber for repairs on any other of the copyhold eſtates: Ld. K. 


relieved againſt the forfeiture on payment of the coſt of both the 


feiture of his copy hold eftate ; and the caſe appearing to be, that 


eren 


121 


122 


2 Salk. 449. 
Pl. 2. 8 C. 
1 Will. Rep. 
280. Prec. in 
Chan. $24. 
Lucas's Rep. 


a9, 4&5 
Le 


even be given againſt voluntary waſte and forfeiture. 146, 


1710. Cox and Higferd, 2 Vern. 664, S. C. confuſedly flated. 


(B) In what Caſes a defeftrve Surrender, or the wan; 
de it will be ſupplied in Equity. 7 


1. I. a man deviſes a copy hold eſtate to a charity, it ſhall be, 
I good appointment within the ſtatute of charitable uſes, thy 
there was no ſurrender to the uſe of his will. Hil. 25 Car. 2 


Rep. T emp. Finch 75. 


2. If A. contracts with B. for the purchaſe of a copyhold eſtate, 
and pays the purchaſe-money, and B. agrees to ſurrender the 
premiſes at the next court, but dies before the next court, or any 
ſurrender made, equity will ſupply the want of the ſurrender 
Decreed Hil. 33 Car. 2. Barker and Hill, 2 Chan. Rep. 218, 

3. A man ſeiſed of a copyhold eftate, borrowed 400 J. of the 
plaintiff 1698. and ſurrendered into the hands of two cuſtomary 
tenants the copyhold in queſtion, to be preſented at any coun 
after Sept. 1699. defeafible on paying the 400 l. and intereſt ; the 
mortgagor paid the intereſt for four years together z but no care 
was taken to get the ſurrender preſented ; and in the mean tine 
time the mortgagor became a bankrupt, and died inteſtate and 
inſolvent. After his death the ſurrender was tendered, but the 


| homage refuſed to preſent it; becauſe by the cuſtom of the ma- 


nor confirmed by Act of Parliament, all ſurrenders were to be 


void, if not preſented in twelve months after they were made; 
and Ld. Chan. (tho he at firſt doubted) decreed, that the ſur- 


render ſhould be ſupplied againſt the affignees. Mich. 17 


Taylor and Wheeler, 2 Vern. 565. 


4. So in a caſe where A. lent B. 2007. on a ſurrender of ſome 
copyhold lands, which A. neglected to get preſented at the 


next court, and was therefore void, according to the cuſtom of 


the manor, tho B. afterwards ſold thoſe lands to F. S. who took 
a ſurrender, which he preſented, and was admitted; yet he 


having notice of A.'s right, Ld. Chan. decreed againſt him, and 


that A. defeQive ſurrender ſhould be made good. Paſc. 1708. 
Jennings and Moor, ibid. bog. 
5. A. tenant in tail of the truſt of a copyhold eſtate, with 


| remainder over, and the truſtees refuſing to ſurrender the legal 


eſtate to him, he brings his bill to compel them; and pending 
that ſuit he goes to the Lord's Court, and offers to ſurrender, but 


z refuſed, not having the legal eſtate; and thereupon he makes 
his will, and deviſes his eſtate to his wife and children: The 


court conceiving the will ſufficient to bar the incail of a truſt, and 
he having done all he could, decreed the eſtate to go according 
to the will. Hil. 1706. Otway and Hutton, 2 Vern. 383. 


Ceſtuy que Truſt of à copyhold eſtate, having an equitable inter 
only, may deviſe it without any ſurrender. Ibid. 680. per Cur. 


6. If a proviſion is made by will for younger children out df 


ſome copyhold lands, and thereis a defect in the ſurrender, equi- 


ty will ſupply ſuch defect againſt the eldeſt ſon and heir at lau 

Decreed Hil. 1682. Harlan and Roberts, 1 Vern. 132. 4d 

many precedents ſaid to be in court of the like nature. 1 
9 ee Ec 2 | 7. 


® @a am ww i + 


a a acc r 8 0 PII 2 


pol. 123 
7. 90 equity ity will ſupply the want of a ſurrender of a copyhold, Voluntary con- 
23 75 ll an adele as a younger, in caſe of GC ovalking x 4 
yhold. Fide 2 Vern. 163. and ſeveral precedents there cited bor 4.6 11 
ado ſupplied in favour of younger children, creditors helped in cqui- | 
and purchaſers, | ty againſt the 


heir. 


Vide the Caſe of Vane and Fletcher, Eg. Ca. Abr. Part 2. 


8. But where one deviſe a copyhold eſtate to his grandſon ; 
and my Lord Somers decreed the will good, and that equity 
- ought to ſupply a ſurrender in ſuch caſe, as well as in caſe of a 

ſon z yet on appeal the houſe of lords reverſed the decree, and 
held, that equity ought not to ſupply ſuch defect in disfavour of 
the heit at law, unleſs it were in fatour of a ſon or daughter, 
nor then neither, if it was to difinherit the eldeſt ſon. Kettle | 

and Townſend, 1 Salk. 187. 1 

9. A man ſeiſed of lands, which by the cuſtom of the manor Prec. is Chen, 
could only paſs by deeds, ſurrender and admittance, and having 1 


a natural daughter, does by deed, in conſideration of 300. there- 87 Lo 1399 


in mentioned to be paid by the ſaid daughter, grant and convey Gil. nip. 
thoſe lands to her and her heirs z and the was admitted accord- Chant. 256.5-C. 
ingly ; but no ſurrender was made of thoſe lands, as the cuſtom Yid. Pf. 143. 
required z and at the foot of the adinittance was 4 proviſo, that ,. 1515 | 
ber reputed father ſhould hold and enjoy thoſe lands for his life ; 77,3: P 
alſo in the deed was a covenant for farther aſſurance ; no money Char. 17. 
was proved to be paid by her; and it being agreed that this con- 4 
veyance was defeQtive for want of a ſurrender z the queſtion was, 
whether equity could ſupply it in favour of a natural daughter 
and it was held, that it coutd not, that though her father might 
be obliged by the law of nature to provide for her, yet here ſhe 
_ - was to be conſidered as a mere ſtranger to him; that though the 
father might have a great affrction for her, yet that was no ſuch 
affection as would raiſe an uſe at law; that the covenant for far- 
ther aſſurance being only auxiliary, and depending on the origi- 
nal conveyance, if that were void, the covenant muſt be void 
or repugnant ; and decreed accordingly. Mich. 1717. Furſaker 
und Robinſon, . 3 
10 A man deviſed his copyhold, being Borough Engliſh, to his 
eldeſt ſon, and deviſed houſes to his youngeſt ſon, which houſes 
were ſoon afte rwards burnt down, and never entered upon by the 
younger ſon; and as this caſe was circuwſtanced, the court would 
not ſupply the want of a ſurrender in favour of the eldeft ſon. 
Paſc. 1692. Coper and Cooper, 2 Vern. 265. | 5 
* 11. A younger ſon brings a bill, and ſurmiſes that a copyhold, 
| which his father had deviſed to him by will, was ſurrendered to 
the uſe of his will, or however, that being for the advancement 


of a child, it ought to be made good here: he made no proof of 

ö any ſurrender, nor that a court was called for that purpoſe, nor 
any proof that any of the court - rolls were loſt (which was pre- 

f tended) ; and he was well provided for without this copyhold ; 


and the elder brother was in poſſeſſion twenty years by conſent of 
the plaintiff; ſo the bill was diſmiſſed, with coſts, Paſe. 1700 
1 James and James. 3 | 

* 12. A man ſeiſed of freehold and copyhold land, deviſes both 
for payment of debts and legacies, but the copy was not ſurren- 
dered to the uſe of his will, and the freehold was ſufficient for 
the debts (a); and the queſtion was, whether the court would (a) 8.P. in 
eaſe of debts, where the ſreehold ſufficient. Jide the caſe of Mallabar and Mallabar, Eg. Ca. 
. —.. 


1 


124 


re 
the eye of the law, but as an eſtate at . f 


Copyhold. 
ſupply the want of the ſurrender, and lay the legacies on the 
freehold, and the debts on the copyhold, as when there are ſim- 
ple contract creditors, and bond or judgment creditors, and per- 
tonal aſſets not ſufficient to pay both; and the maſter of the rolls 
held, that the want of a ſurrender could not be ſupplied for the 
ſake of the legatees ; and he ſaid that it was never yet done, eſ- 
pecially where they are mere ſtrangers, as here, and diſmiſſed 
the bill. Hil. 1699. Rafter and Stock. Fe 

* 13. A man ſeiſed of ſome freehold eſtate, and alſo of a copy - 
hold eftate, deviſed all his real and perſonal eſtate for the pay- 
ment of his debts, and died without any ſurrender of the copy- 
hold eftate ; and the freehold and perſonal eſtate not being ſut- 
ficient for the 8 of the debts, it 33 that a ſurren- 
der ſhould as well be ſupplied in this caſe, as if no freehold eſtate 
had been deviſed at all; but Ld. Chan. ſaid, he thought the 
precedents had not gone ſo far, and that he could not relieve in 


_ this caſe, principally, becauſe the teſtator's intention did not ap- 


ear to him to eye the copyhold eſtate by a deviſe of his free- 
old, a copyhold being of the loweſt and Jooked upon in 
Trin. 1715. Chaliis 


and C 5 
214. A man being ſeiſed of ſeveral freehold and copyhold lands 
in Bereford, the freehold being about 721. per Ann. and the copy- 
hold about 160. and being alſo ſeiſed of another freehold eſtate in 
Ailſbury of about 31. per Ann. and all the ſeveral eſtates above- 

mentioned, being in mortgage for 6oo/. the mortgagor made his 


8 _ 


will, and thereby deviſed all his lands in Bereford to his wife and 


her heirs, and died without iſſue, leaving his brother, who was 
his heir at law, and whether this court would ſupply the want of 
a ſurrender to the uſe of his will, as to the copyhold lands in 
Bereford, was the queſtion, and the maſter of the Rolls was of 
opinion, that it ought not; fir, becauſe the words of the deviſe 
are ſatisfied by the treehold lands in Bereford, which paſſed there- 
by; and therefore it was not certain that he intended to give her 


-" copyhold likewiſe ; but 2dly, if he had ſo intended, yet the 


brother, who was his heir at law, would thereby be diſinherited 
of almoſt the whole eſtate, and have nothing but the 3/. per ann. 
in Ailſbury; and though the court will in all caſes ſupply the want 
of a ſurrender for paymeut of debts, yet not for the wife againſt 
an heir at law, who would be diſinherited thereby, or for 
younger children againſt an elder, to make them in a better con- 
dition than the elder. Mich. 1729. Roſs and Roſs. 


( ho fhall pay Cofts, and in what Caſes, | 


F an executor is defendant in equity, and there is a decrees 
againſt him, yet he ſhall not pay (a) coſts, though an exe- (The award- 


*] 


cutor, defendant at law, pays co | 
plead it at law in excuſe of afſetss Hard. Rep. 165. 


matter diſcreti- 
onary in the 

court, and its power herein always exerciſed according to the circumſtances of the caſe, and 
the litigiouſneſs of either of the parties; if the court cannot relieve againſt a forfeiture, the 
bill will be diſmiſſed without coſts; frequently each party is to bear his own coſts ; the ex- 
pence either party is put to by the delays, contempts, Ce. of the other, are only remitted 


or purged by the payment of coſts, unleſs the court order otherwiſe ; Executors, guardians, & 1 


in all caſes, for he cannot ing of coſts is 4 | Hf | 1 


ees, are uſually exempt from coſts, er awarded coſts out of the eſtate in their hands, unleſs f '/ | 1488 


they have greatly 
from paying coſts, | | 
2. A ſolicitor proſecuted a ſuit in the name of a ſtranger, who 
not being to be found, the Maſter of the Rolls declared, that if 
there were one precedent in the caſe, he would make another, 
and order the ſolicitor to pay coſts. 1 Chan. Ca. 71. 
* 3. A. brought a bill in forma pauperis, to which the defen- 
dant put in a plea and demurrer, which were both over-ruled ; Clan. 219. 
and it was inſiſted upon, that he ſhould have no coſts being at 22 
none; but my Lord Sommers, after long debate and inquiry of 
all the ancient counſel and clerks, who agreed that he ſhould 
have coſts, ordered him his coſt like other 5 ; for though he 
is at no coſts, or but ſmall coſt, yet the counſel and clerks do not 
give their labour to the defendant, but to the pauper. Paſc. 
1701. Scatchmer and Foulkard. Fo | „ 
4. If a bill be brought to call a truſtee to an account, and he Prec. in Chan. 
by anſwer ſubmits readily to it, though on the account he be 254. S. C. 
found in debt, yet he ſhall pay intereſt for the balance only from 
the time of the account liquidated, and no coſts if he has not miſ- 
behaved himſelf. Hil. 1705. Parrot and Treby. 
$5. If a new trial, or a ſecond iſſue be directed, 
payment of coſts. 2 Vern. 55. | 
6. A demurret was allowed, but without coſts, becauſe it came 


Contents, Prec. 


- 
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| 


it muſt be upon 


miſbebaved themſelves; alſo an heir at law, in moſt caſes, is exempted FWi/b2) | 
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in by commiſſion without any anſwer. 1 Fern. 282. 
e 5 | - + 


Coffs: PER 
7. If a ſeme ſole exhibits a bill, and pending the ſuit, marries, 
and the baron and feme bring a bill of revivor, and obtain a de- 


cree with coſts, they ſhall have the coſts of the whole ſuit, ex- 
cepting the bill of revivor; although it was objected, that the 


abatement was the party's own act; and that if the defendant 


had been in the right, and ſo to have coſts, yet he could not have 


| compelled the plaintiffs to revive: Paſe. 1685. Durbain and 


Knight, 1 Vern. 318. That he might have compelled them to re- 
vi ve, vide Title Abatement and Revivor, Letter (A). 
8. Upon a motion to difmiſs a bill, wherein the plaintiff had 
eeded to an anſwer only, with twenty ſhillings cofls. Per Lg. 
That was a rule made at leaſt fifty years fince ; and there is no 


| reaſon, if a defendant had been put to greater charge, why he 


referred to a maſter to tax cofts in ſuch caſes. Hil. 34 Car. 2. 


ſhould not have his full coſts, and that for the future it ſhould be 


1 Vern. 116. IBid. 334. Like order made. 


9. If « ſecond mortgagee bring his bill to redeem the firſt 


mo mortgagee, who bad been put to great charge in foreclofing 


Pree, in Chan. 
Vi, 8. C. 
but not 8. P. 
Fide this Ca. 
Fg. Abr. Pt. a. 


and Hide, 1 Vern. 185. 


the mortgagor; the coſt which the firſt 


allowed all bis coſts and charges, as is done in caſe of a ſolicitor 
who lays ont money for his client; and the profits of the mort- 
4 ſhall be firſt applied to pay off thoſe coſts, be- 

it to ſiok the principal. De Mich. 1690. Lomax 


I „ ering it a groſs fraud, ordered the 

tice ; e court Eta , party 

coſts to be aſcertained by his oath. 2 Yern. 123. 
11. If a copybolder commits a forfeiture, which is found ſo 

law, and he afterwards exhibits a bill to be relieved, it muſt he 

on payment of cofts both at law and in equity. Jbid. 537. But 


if it were in ſuch a caſe, as that the court could not relieye, yet 


they would not decree cofts agaioft him, 
12. The commiſſioners of charitable uſes cannot decree cofts 
on the ſtatute 45 Eliz. but if there be an appeal from their de- 


cree, Ld. Chan. may decree the coſts, not only of the appeal, 
but likewiſe of the commiſſion ; and though they decree coſts, 


yet that ſhall not, upon an appeal, be ſufficient to reverſe the 
decree ; for Ld. Chan. may either increaſe or leſſen the coſts, or 
5 24 the party from them intirely. Paſc. 1700. Rockley u 
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Courts and their * 


4 err the Juri dition = the ordinary and 
a ba Court in Chancery, proceeding according 10 


dictlion of the and 
2 — p 
(0) ee the Fur of Chancery in Foreign 


— the Juriſdictim of the Court of Equity 
00 the — 5 — 7 — 


() Fi for agen wil a. a Furidiftion in 
Matters cogntzable in the inferior Courts, as the 
Ectlefiaftical Courts, Univerſity Courts, — 
N &c. 


(A) Concerning the Juriſdiftion of the 1 and limit 


ed Court in — proceeding according to Law. 


pc Chancery there are two courts, the one ordinary, which 
eeds according to the laws and ſtatutes of the realm, 
alld the the Petty Bag Side, and which has been a court time out 
« mind : The other is called the Extraordinary Court, and pro- 
Ceeds — to che rules of equity. 4 Toft 79. 2 Inf. 552. 


2. The 


125 OO Courts and their Furiſdiftion: 
(a) This court 2, The (a) ordinary court hath power to hold plea of & 


had heretofore Fac. for repeal of the King's letters patent, Monſfrans de Ji; 
Erik extent of traverſes of offices, petitions inchancery, of Scire rh upon ro 


iſdiction and. . : : : 
maltiphcity of nizances in this courts, writs of Audita Querela, and Scire Fa. 


buſineſs, eſpeci- in nature of an Audita Querela, down. enis in chancery, the writ 


ly whilſt te- 
3 - de dote aſſignanda upon offices found, executions upon ſtatute (1. 


5 ple or recognizances in nature of a ſtatute ſtaple upon the 2 # 
3233 **23 H. 8. but the execution upon a ſtatute — is * geſe 
law, and * ble either into the K. B. or C. B. 4 Inft. 80. | pat 

100 0 ; he os : f i 

on Nes of warde To this day there are held in this court, plens of Scire Facias for u. to b 
peal of the King's letters patent, petitions, Mon/irans de droit, traverſes of offices, Scire Facia, Wil Cite 
upon recognizances, executions' upon ſtatutes, and pleas of all perſonal actions, by ll book 
againſt an officer or miziſter of this court, \ and 
3- This court is Officina 222 out of which all origin L 
-writs and commiſſions, which paſs under the great ſeal, do ike, Kin 
and for theſe ends this court is always open, ſo that one fron erro 
hence may in vacation have a habeas corpus, prohibition, Et, "Pp 
which iſſue out of other courts only in term-time. 4 Inf. 80, $i, Dyer 
4. All perſonal actions, by or againſt any officer or miniſter, in | tide 

reſpeQ of their ſervice or attendance, may be determined in thi 
court. Bid. 80. 2 „„ (B) 
5. This court cannot hold plea of land, but it may of treſpa ! 
or debt. 20 Hl. 6. 32, F 

6. The proceedings in this court are all in Latin, but they we 
not inrolled in rolls, but remain in Filaciis. 4 Infl. 80. 1 # 
7. If the parties deſcend to iſſue, this court cannot try it by. Will © 
jury, but the Lord Chancellor delivereth the records with hi Wil cha 
proper hands into the King's Bench, to bg tried there; becauſe * 
for that purpoſe both courts are accounted but one, and after ; 
(6) But guere trial had to be ( remanded into chancery, and there judgment Wl Chan 
whether the to be given: But if there be a demurrer in law, it ſhall be argued {Wl adj 
conſtant 1% and adjudged in this court. Ibid. 1 rn und 
deen to give judgment in the King's Bench,” Vide All. 16, 17. Eil. 84, 94. Cie. Yar. u. ge 
2 Rol. Abr. 349. and 2 Sand. 27. where it is reſolved, that if there be a demurrer tor pin, my 
and iſſue for part, the whole record ſhall be tranſmitted into B, R, and the judgment given Glas 
there; and 2 Sand. 23. S. P. and there ſaid, that the books cited 4 Inft. 80. do not warrant to th 
the opinion. Bat if the iſſue is to be tried otherwile than by a jury, as by the biſhop's ces. Chan 
tifcate, Cc. judgment ſhall be given in chancery. 1 Jen. 80. Lat. 3. of C 
| Zo N : Ty 85 Aa 
1Bac. Abr. 587. * 8. An inquiſition was taken, and a forfeiture of the office of b c 
warden of the Fleet found, and the defendant pleaded to iſſue; di. 
and after iſſue joined, ſeveral other perſons came in by way d den 
Monſtrans de droit, and pleaded ; and a demurrer to them g and Hee 
the record was carried into B. R. by the clerks of the petty bay Will deley 
without any order of the court, in order to have the iſſue tried. Wi thou; 
And now two queſtions were moved; firft, whether the recom W 
| were well removed, becauſe it was done by the clerks of the pet- = 
ty bag, becauſe it ought to be by the Lord Chancellor propriefiM ta 
manu. 2dly, whether the record be entirely removed, there being Cour 
an iſſue as to one, and a demurrer to the reſt. As to the firſt point, iſ cello 
Ld. K. was of opinion clearly, that the record was well remove; — 
for what is done by the hand of the proper officer of the chancel 405 


lor, may be well enough ſaid to be done by him propria * 


ver 


2 ** „ | 
a — 1 8 * b N c * 
| * | 3 . | * * as . 
Courts und their Juriſdictian. 


h the clerk of the bag carrying the record with- 

And ef „ has cuties 22 © Mig Court; yet that 
vill not prevent the record from being well removed: and as 

.o the ſecond he was of opinion, that the record was intirely 

removed, on conſideration of the caſes of Jefferſon and Dau- 

ſon, 2 Saund. 6. Rex and Stoughton, Ibid. 157. and The 

ince's Caſe, 8. Co. Mich. 1700. Rex and the Warden of the 


£7 In a cauſe on the Latin fide, on a motion that the 1. Yer. 141. 
defendant might ftand committed for not vacating his Letters 3: C. and F. 


tent of Repriſals, it was moved that th ight be at liberty 
4 bring a wile of error in the King's wud, foe which was 
cited Dyer 315. 4 Infl. 80, &c. But Ld. K. ſaid all theſe 
hooks were founded only on the fingle opinion of Lord Dyer; 
and that he thought the juriſdiction of Chancery, even of the 
Latin ſide, not ſubjected unto, nor to be controuled by the x; 
King's Bench; and that he would (a) injoin all ſuch writs of /e) That upon 
error. Hil. 1682. Rex and Cary. th 5 3 = 

3 given in this 
court a writ of error doth lie returnable into the King's Bench. Vid 13. F 94 25. Afſ. 24. 
Dyer 315. Fw. 393. and per Lord Cole, the ſtile of the King's Bench is cofam Rege, but the 
ſtile of * Chancery is cr Rege in Cancellaria, ard Additis probat Minoritatem. 4 Iaſt. 80. 


(B) Concerning the Juriſdiction of the extraordinary or 
limited Court in Chancery, proceeding according to 
I, HE King cannot grant a commiſſion to determine a | 
matter of equity, but it ought to be determined in | 
Chancery, which hath had (a) juriſdiction time out of mind. (, That all the 
A 8 5 Courts of Weſt» 
T.. m; .-! Blaze: ant} Ee Ares 

ery, | to law, King's ommon rleas, and Ex uer, have 

lad ju iſdict ion — of mind, ſeems ſettled by the be ſt authorities. & E. 5 b. Dect᷑ er 
and Student, c. 7. 4 * Hob. 63. But at what time the Court of Chancery firſt exerciſed 
an extraordinary power of aQting and decreeing according to the rules of equity, ſeerns, from 
the diſtan. e and obſcurity of the matter, very doubtful: It is bewever agreed, that its com- 
mencement is much more modern than any of the other Courts; that neither the Mirror, 
Glanvil,, Bratton, Britten, or Fleta, mention any thing of this Court, as proceeding according 
to the rules of equity. The moſt probable opinion is, that the equity ſide of the Court of 
Chancery began in the time of E. 3. Lambard, in his Archaron. 62. ſays, That when the Court: 
of Chancery and King's Bench ceaſed to be ambulatory, and becant ſettled Courts in a certain 
place, (which war the 4 E. 3.) that then the King committed to his Chancellor, together with 
the charge of the great Seal, his only legal, abſolute, and extraordinary pre-eminence of juriſ- 
dition,. Ic. but the writ or proclamation, 22. E. 3. directed to the Sheriffs of London, by 
them to be made public, ſeems to have given it an eſtabliſl. ment, by which the King com- 
manded, that all buſineſs, relating as well to the common law of the kingdom, as to ſuch by 
ſpecial grace cognizable by him, ſhould be proſecuted before the Chfncellor, Cc. and this 
delegation afterwards received the ſanction of an act of Parliament, 36 E. 3. which ad is 
thought, by others, to have firſt given it authority ; vide 1 Lev. 242. that this Court did from 
is time exerciſe a juriſdiion in matters of equity, ſeems evident from the rolls of Parliament; 
vide 1 Rel. Abr. 372. And the complaints made in parliament of the exerciſe of this power to 
the ſubverſion of - = common law; vide Ret. Parl. Ann. 2 R. 2. 7 R. a. and this occaſioned the 
ſtatate 13 K. 2. c. 6. which reciting, that people were compelled to come before the King's 
Council, or in the Chancery, by writs grounded on untrue ſuggeſtions, ena, that the Chan- 
cellor for the time being, preſently after ſuch ſuggeſtions be untruly found, and provid untrue, 
haie power to ordain and award damages according to his diſcretion, to him who is ſo 
untraly troubled as aforefaid, @c. which inſtead of diminiſhing, increaſed the power and juriſ- 
di&ion of this Court. | | K is | ; 4 


130 Courts and their Juriſdiflion, 
2. A cauſeſhall not be examined upon equity in the Coun 
6%) The reaſons of Requeſts, Chancery, or other Court of equity, (a) after judg. 
given were, ment at the common law. 1 Rol. Abr. 381. | 
Bac. Abr. 589. | = 
firſt, becauſe it draws the matter determinable by the common law ad aliud” examen, vis, , 
trial by witneſſes; 2dly, aſter judgment the partie» ought to be at peace and quiet; and if it 
ſhould be otherwiſe, every plaintiff would begin in equity, which would tend to the utter ſub. 
verſion of the common law; 3dly, a court of equity, being no Court of Record, cannot bod 
lea of any thing of which judgment is given, which is a judicial matter of record. 3 Inſt, 23, 
But as the allowed province of equity is to correct and moderate the rigour of the law, ad 
likewiſe to give relief in caſes for which human wiſdom was not capable of providing poſitive 
laws; ſurely it is but reaſonable that equity ſhould have a power of interpoſing after a judgment 
at law; eſpecially if it be conſidered how uncertain the law is before it be determined; and x, 
| this reaſoning has occaſioned the contrary practice, which being now eſtabliſhed, it will be ſuf. 
ficient only to mention the authorities on this head, viz. 4 Taft 36, 91. 3 It. 123. Dal. f. 
Mor 836. Pl. 1129. 916. Pl. 1300. 1 Leon. 241. 2 Leon. 115. 3. Leon. 18. 2 Brownl. 9). Call. 
244. 1 Rol. Rep. 71, 72, 252. 2 Bat. 194, 284+ 3 Bulſt. 118, 120. Lit. Rep. 37. Cro. Fac. 31. 
344+ March 84, 83. Cre. Car. 595, 596. Stile 27. 1 Sid. 463. 1 Med. 60. Hard. 23, 123. 2 Bulj, 
301, 302. 3 Bulft. 115. 1 Lev. 241. 5 | | | 


3 3. The Chancellor by a decree cannot bind the right of the 
(b) Sequeſtrati- (5) land. but can only bind the perſon ; and if he will not obey 


— —— it, the Chancellor may commit him to priſon till he obeys ii. 
Sir Nicholas Ba- 27. H. 8. 15. | h 

con in Q. Eliza- 5 | OS 

beth's reign, before which, Chancery found ſome difficulty in inforcing its decrees; and fer 
ſome time after was contronled by the common law Courts. Fide 4 Inft. 84. 1 Rel. R. 86. 
3 BTH. 3.4. 1 Rol. Rep. 190 Lit. Rep. 166. Lord Egerton impoſed a fine on Sir Tho, Them. 
| 1hrep, for not performing his decree concerning lands of inheritance, and eſtreated the ſame 
into the Exchequer; but he was ...ſcharged of it; for otherwiſe, by a mean he might bind tte 
intereſt of the land, when he had no power. 4 Inft. 84. So where the lands of one Waller were 
extended by a 12 out of Chancery, and he brought his aſſiſe in the Common Pleas, and 
Vas relieved. hid. A perſon committed to the Fleet for not performing a decree made ſub- 
| ſequent and contrary to a judgment at law, was by Habeas Corpus out of the King's Bench 

admitted to bail, and afterwatds diſcharged. - Cre. Fac. 341. | 


„ been 4. Three things are to be (c) adjudged in a Court of Con- 
— 8 ſcience; firſt, all covins, frauds and deceits, for which there 
Court of equity is no remedy by the ordinary courſe of law; 2dly, accident, 


— =_— as when a ſervant, obligor, or mortgagor, is to pay money on 
Aga Axim - | 7 7 1 
© of law. 4 Ret, à certain day, and they happen to be robbed in going to pay it, 


Abr. 376. And relief is then to be had againſt the forfeiture ; 3dly, breach of 


thereiore it has truſt and confidence. 4 Inſt. 84. 
been adjudged, . 


that one executor could not compel the other to account. 1 Rol. ” 263. And that one join- 
tenant could not ſue his companion. 1 Rel. Abr. 376. And that if an obligee loſt his bond, he 
was without remedy. Bid. 375. Where the leſſor entered upon the leſſee, and ſuſperded hi 
rent, it was held that he had. no remedy in equity. Lat. 149. So where the party became 
remedileſs by bis own act, as by paying money without an acquittance. 1 Rel. Abr. 374. 80 
where one made a promiſe for valuable conſideration to make a leaſe; and it was held that 
the hartz could not ſue cn this promiſe in equity, becauſe he might have an aQion on tle 
cate. Lid. 380. But all theſe reſolutions in the common law Courts have been long ſince 
exploded, and the conſtant practice otherwiſe. Bui judicis oft ampliare juflitiam. 


5. A bill was brought for a diſcovery againſt an executor, 
and the executor preſſed for a diſmiſſion, becauſe the plaintiff 
had the effect of his ſuit, g. a diſcovery ; but per Cur', as to 
a diſmiſſion to law, becauſe the plaintiff hath a diſcovery here, 
when this Court can determine the matter, it ſhall not be a 

i hand-maid to other Courts, nor beget a ſuit to be ended elſe- 
wk obere; and therefore retained the bill. Mi. 26. Car. 2. 
<2 Parker and Dee, 2 Chan, Ca, 200. | K 
a 3 es 8 | | 35 6. 
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Courts and their Juriſdiction. | 131 
14 ſues in Chancery for certain lands, and (a) after- («) The practice 
ds ſues in the Common Pleas for the ſame lands, the is either 8 dil- 
t of Chancery will grant an injunction to ſtay his pro- = OS = 
lings in the Common Pleas till the matter is heard in Chan- 4 
N Cary's Rep. 71. 3 tion. 

If a man has his election to proceed at law, or in equity, 
che Bill is for land and meſne profits, he may elect to 

d in an ejectment at law for the poſſeſſion; and in equi · 

the account; becauſe at law he can recover damages 
the meſne profits, from the time only of the entry laid in 
declaration. 1 Fern. 105. „„ 
|. Equity will not ſuffer a penalty to be demanded, if the 
y will perform that for the non-performance of which the 
al 


is given. 2 Chan. Ca. 88. | | 
Equity will not aſſiſt a forfeiture (5). Vide 2 Vern. 127. (5)s. P. in the 
en a Parſon brings a bill for Tithes, he muft wave the for- caſe of Brian 
1 Fern. 60. | | and Aon, Eg. 

10. The bill was at the relation of ſeveral freemenof the . fert . 
avers Company, againſt the defendants and other bailiffs, 
dens and aſſiſtants of the ſaid company, ſetting forth their 
poration tempore H. 2. but that the freemen being impoſed 
n, and abuſed, by the governing part of the corporation, 
| a further charter and rules granted them tempore Car. 1. 
that the defendants had been guilty of many breaches and 
tions of thejr charters, and Fad oppreſſed the freemen, 
and mentioned ſome 2 z and for a diſcovery of 
reſt, and that they might bedecreed for the future — 
charters, and to have anaccount of the revenue of the corpora- 
which the defendants had miſ-ſpent, Ic. was the endof the 
to which the defendants demurred; becauſe as to part of 
bill; it was to ſubject them to proſecutions at law, and to 
wo Warranto : And as to the other parts, the plaintiffs had 
dy by Mandamus, information, or otherwiſe, and not 
; and of the ſame opinion was Ld. K. who ſaid it would 
rp too much on the King's Bench; and that he never heard 
ny precedent for ſuch a caſe as this, and ſo allowed the de- 
rrer. Mich. 1705. Attorney General and Reynolds & al. 
11. If a truſtee does, by fraud and combination with the 
in que Truft, endeavour to evade any penal law, as the flatute 
dmony, Fc. under pretence that a truſt is only cognizable 
quity, and that equity ſhould not aſſiſt a penalty or fortei- 
yet Chancery will aid remedial laws, and not ſuffer its own 
ons to be made uſe of to elude any beneficial law. Paſc. 
dd. Attorney General and Hindley. | 

12. The plaintiff brbught her bill to have an account of the 
and perſonal eftate of her late huſband, and to have ſatis- 
lion thereout for defect of value of her jointure-lands, which 
Crenanted to be and to continue of ſuch value: The defen- 
us inſiſted it was a matter properly triable at law, and ſhe 
tht to be ſent there to try it; for if ſhe were damnified, 
court could not aſſeſs damages; but Ld. Chan. faid, the 
lter might inquire into it well enough; and therefore ſent 
0 him to examine and report, and ſaid, if he found there 
e any difficalties in it, he could ſend. it to be tried after- 
ds. Mich. 1729. Hedges and Ewerard. | 
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Prec. in Chan. 


89. S. C. 
1 F. Wms. 107. 
2 Ven. 619. 


the marriage, pay the plaintiff's father 10, oool. and tha! 


death; and the p 
a jointure of 1500/. but no covenant for making any ſenlem 


was inſiſted upon but the covenant ; and that if there waz 


(but no writ of execution ſued out) ſuppoſing ſome partic 
effects of J. S.s to be in the defendant's hands, brought al 
to diſcover them, in order to ſubject them to his judgme 
The defendant demurs, becauſe there is no l to com 

ſuch a diſcovery, and no ſuch bill would lie again 
himſelf, much leſs againſtathird perſon. Ld. K. ſeemedtoa 


, il . 0 — * 5 . 
a bill mY the will, and prays relief; the heir bring 


the plaintiffs father and mother being dead, and the defens 
| being grown very old, and n a fourth wiſe, | 
t 


defendant was grown very weak in his underſtanding, ; 


 withal to pay the 10,000. at his death; and therefore to 


upon, that this was like the caſe of executors, who are er 
day compelled to give ſecurity for the payment of ley 
Payable ar a future day; yet Ld. Chan. diſmiſſed the bill; 
ſaid, that to do it here would be to alter the terms of the ap 


ral diſcovery from a third perſon, but only for particular thi 
as this bill was; and over-ruled the demurrer. Mich. 1 


Taylor and Hill. Vide bills of diſcovery, Title Bill. 


| Courts and their Furiſdiftion. 
* 13. A deviſee of lands being in poſſeſſion of them, h 


the ca requifitionem Def'tis, and inſiſts the bill o 
be diſmiſſed, becauſe no merit for a voluntary deviſee Y 

no debts or legacies are to be paid, to have a decree again, 
heir; but the maſter of the rolls ſaid, It is the buſineſs of 


court to quiet poſſeſſions; and gave the defendant a yea; ,, Wt an 

the validity of the will, and then to reſort back to the Neſc 

Hil. 1702. Woodgate and Woodgate. — _ 
14. The plaintiff's father married Sir James Langhan, Mi 18. 


daughter, and upon the marriage articles were entered 
between the defendant and the plaintifPs father by which! 
defendant covenants that he would, within fix months 25 


executrix ſhould pay him 10,000/. within (ix months af 
intiff's father covenanted to make the vi 


upon the children: The marriage took effect, and the def 
ant paid the 10,0007. and the jointure was made, and h 


plainriff, his grandſon, brought 


is bill, pretending that 


wholly influenced by his wife, and it was greatly fen 
tes ſpend or make away his eſtate, and not leave whe 


the money paid preſently, the defendant having an alloy; 
of the intereſt, or at leaſt that he might give better ſecuri 
Pay it when it became due, was the bill: The defendant 
by his anſwer, that on the marriage-treaty no other ſecy 


would not have conſented to it; and though it was inf 


ment; and that though this court had authority to can 
executors to give ſecurity, yet it was becauſe they were a 
dered as truſtees for the legatees, and no agreement one 
or other. Hil. 1698. Earl of Warrington and Sir Janes 
ham. But upon an appeal to the Houſe of Lords, the matter * 
compromiſed. 5 | 
*. 15. The plaintiff having recovered judgment againſt] 


the del 


it would not lie againſt the debtor himſelf, nor to have a gi 


* 
, 


16. 


Courts and their Furiſdiction. RS 
« The Court of Chancery may, a bill in ity, 

aide Letters Patent obtained by hs Attorney — 

s Vernon, 1 Fern. 277. 5 2 1 

. If a Conveyance be gained indirectly, though it be by 

| and fine, yet a Court of Equity can relieve againſt 

Reſolved Mich. 1693. Woodhouſe and Brayfield, 2 Vern. 


18. A bill was brought to have a will ſer aſide, being ob- 2 Vers 700. 
by fraud and circumvention; and Ld. Chan. was clear 1 P. H ms. 288. 
pinion, that a will may in equity be ſet aſide for fraud or © cn. Eg. 46. 
"myention. Mich. 1700, Welby and Thornagh. | _ ' 48 
19. But it has ſince been decreed in the Houſe of Lords, 2 4. 424. 

a will of a real eſtate could not be ſet aſide in a court 3 4th. 117. 
wity for fraud or impoſition, but muſt firſt be tried at #*k edit. of 
54 vel non, being matter proper for a jury to in. c 
into. 28 July 1728. Bramſby and Kerridge. 


Concerning the Furiſdiion of Chancery in Foreign 


Parts. 


F there are two jointenants of lands which lie in Ireland 

and one of them prefers a bill for an account of the 

in and for a partition of the lands, the bill will be good « 
the profits which are in the perſonalty, but not ſo as to 15 
artition, which is in the realty ; for a commiſſion to make ER 
tion cannot be awarded into Ireland. Hil. 27 Car. 2. 1 
wright and Pettus, 2 Chan. Ca, 214. „ | = 
4. obtains an annuity or rent-charge, charged on cer- 
lands of B's in Ireland; B. ſuggeſting ſome fraudulent 
ie here in London, in obtaining it, exhibited his bill againſt 

ing here to be relieved ; 4. pleaded to the juriſdiction 
e court, the land lying in Ireland; but the plea was over- 

, and he was red to pay coſts for endeavouring to 
the court of its juriſdiction: Per Nottingham C. Mich. 

a. Earlof Arglaſſe and Muſchamp, 1 Vern. 77.---Ibid. 135, 

. and the former reſolution affirmed by North Ld. K. upon a re- 
ing, w/o ſaid, that the objection, that the court could not ſe- 

er the lands in Ireland, was of little weight, for that it did 
ypear but that the defendant had other lands in England, 
h would be ſubjed to a ſequeſtration. f . 
So where a bill was exhibited againſt 4. to anſwer a 
t made of Lands that lay in Ireland; and though the 
lay in Ireland, and the title was under the act of ſettle- 
there, yet a Ne exeat Regnum was granted, and proceſs 
ſt him to anſwer; and when he afterwards went into 
without anſwering, he was ſent for by ſpecial order 

i the King, and made to anſwer the contempts, and to a- 
the —— of the court. Archer and Preſton, cited by Ld. 

l ern. T7. | 2 6 | : 
lf a truſtee lives in England, the Chancery here may de- 
the truſt, though the lands lie in Ireland; although it was 
ried, fir, that in this caſe there had been two judgments 
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| in the courts of law in Ireland, and three bills in equity; ,, 
that the truſtee came here occaſionally, and that it would 
unreaſonable to keep him from his concerns to attend this, 
3dly, that the caſe ariſes upon facts properly triable in lu 
vis. Whether Ceſtuy que Truſt were the ſame perſon who gig 
rebellion, which was twice tried before in Ireland, and f, 
againſt the plaintiff; 4:/ly, That this caſe depends onthe 
ſtruction of the act of ſettlement in Ireland. But theſe qq; 
tions were over-ruled, the proof being full as to the ident 
the perſon; two chief juſtices concur with Ld. Chan. da: 
judges here were proper expoſitors of the {r:/h iaws. i 
1686. Earl of Kildare and Sir Maurice Euftace and F.tzgerg| 
Fern. 419. . 


5. The bill was, that tlie defendant might redeem a m 
gage of the Iſland of Sarle, or be forecloſed ; the defend 
pleaded to the juriſdiction of the court, that the iſland 
part of the Dutchy of Normandy, and had laws of their, 
and were under the juriſdiction of the courts of Guernſey, 
the plea was over-ruled, hecauſe the mortgage was ef 
whale iſland, and for that _ AL __ mo 
Equitas agit in perſonam. Faſc. 1705. Toller and Carte, 
Vern. Fg vide 9 Ca. Wee a it is ſaid by % 
Maynard, that court could not 3 bind the I/le of 
3 it being out of the power of any Sheriff (a). 
Lr „ „ | . 
peal lies before „ = 
the King in Council from a decxee in the Iſls of Man. Vide the cafe of Chriſtian and 
Eg. Ca. Abr. part 2. i 1 EY 


(D) Concerning the Furiſdiftion of the Court of En 
in the Exchequer, and how it interferes with ( 

„ „ 

1. I F a cauſe has been heard in the Exchequer, and two 


veral trials directed, vi. Will or no Will, and int 
a verdict is for the plaintiff; and yet the court difmiſſeh 


bill, but without prejudice in law or equity; the plaintif 5 

an original bill in Chancery may have relief for thoſe mai pra. 

1 Chan. Ca. 1556. 1 . the 

2. A bill was exhibited in Chancery concerning tithes Wi tue 

| bounds of a pariſh, which proceeded to anſwer and s nal 

on ; then the 222 exhibited another bill in the Excel defe 

and his witneſſes were examined, and now proceeds agi tha 

Chancery, and replies; the defendant pleaded the proce que 

and examination in the Exchequer, and ruled good, as u cou 

examination of the fame matters, which being examinr due 

41 * there, were not to be examined in Chancery. 1bid. 233 Ld. 

Kid This 3. A mortgagee brought a bill in the Exchequer to for to t 

court muſt the mortgagorexhibiteda bill in Chancery toredeem, to wid had 

den. juſtice to mortgagee pleaded the former bill depending in the Exch this 

none and and the plea was over-ruled, with coſts ; though it was ant 

Plaintiff has | b 9 55 . = {| 
a liberty to Jo | | | 

commence his ſuit in what court he thinks ft; and that Chancery was the higheſt ® the 

equity, and declared his opinion to be, that in any caſe, if the mortgagor exhibitrd 2 ” 

| 01 
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hat if the deputy remembrancer ſhould take the account one redeem in the 
way, and a mafter here ſhould take it another, it would breed Fxcbequers that 
donfuſion; and that if this court ſhould be of opinion, that there ſhould be 
there ought to be no redemption, and the Exchequer ſhould at liberty to ex- 
deere a redemption, the juriſdictions would claſh : But p.y hibit a bill to 
North Ld. K. the Exchequer, though an ancient court of equity, DES _ 

et is but a private court, and its juriſdiction properly was only in S C. 
for getting in the king's revenue, and for the king's officers, 

and they oughttokee P within their proper bounds ; and if there 
ſhould happen any of the inconveniences mentioned, there are 
ſeveral precedents, that injunctions have gone to the Exchequer 

in ſuch caſes. Hil. 1683. Earl of Newbourgh and Wren, 1 Vern. 

220. | 09 | 
* 4. A decree was obtained in the Exchequer againſt two of 
the inhabitants of Bridgenorth, to eſtabliſh a cuſtom for all the 
inhabitants there to grind at the king's mills; and this decree 
was had without any trial, and afterwards affirmed in the houſe 
of peers ; and now this bill was brought in Chancery by other 
inhabitants of Bridgenorth, to prevent multiplicity of ſuits, and 
to examine witnelles in perpetuam rei memoriam, and to diſcover 
evidences in the defendant's hands; and in the bill they deny 
chat there is any ſuch cuſtom for grinding, &f. and alledge, 
that the former decree in the Exchequer was obtained by collu- 
fon, and that the defendants would not bring any actions at 
law, till the plaintiff's witneſſes were dead; and they likewiſe 
pray a diſcovery, whether the inhabitants in new foundations, 
as well as old, are obliged to grind at the king's mills. To 
this bill rhe defendants pleaded the former decree in the Ex- 
chequer, and affirmance in the houſe of peers in bar, and alſo 
demurred to the bill, but had not, as was affirmed, denied the 
colluſion charged by the bill: And the court held, that the 
tenor of the hill was directly to queſtion the juftice of the for- 
mer decree, and that the charge of colluſion need not be an- 
ſwered, being only inſerted to give the court jurifdiction; and 
if there was any redreſs, it muſt be by application to the houſe 
of peers. Mich. 1699. Fay & af and Braine. . 

5. The plaintiffs, as aſſignees under a ſtatute of bankruptey 
pray an account of the eſtate of Hind the bankrupt, ſeiſed by 
the defendants on pretence of debts owing to the king, by vir- 
tue of ſeveral extents ſued out for that purpoſe, viz. one origi- 
nal extent for the king, and two other extents in aid by the 
defendants, who were farmers of the exciſe ; it being objected, 
that this matter was properly cognizable in the court of Exche- 
quer, which was the king's court of revenue ; and that this 
court would not examine what was the Quantum of the debt 
due to the king, or how far the extents were neceſſary : [The 
Ld. K. allowed the objection, and diſmiſſed the bill; and as 
to the precedents which had been produced, where this court 
had held plea in like cafes, he ſaid they did not come up to | 
this caſe ; for in the caſe of Capel and Brewer (a), the defend- (a) 1 Lr. 
ant, who ſned the extent in aid, confeſſed by anſwer he had 469. 
ſufficient of his own eſtate to pay the king's debt; and in 
the caſe of Cholmly and Sturt, 1t appeared to be a fraudulent 
contrivance by an extent in aid, to gain a preference to a debt 
of an inferior nature. Paſ. c. 1701, Brown and Trant, 2 Fern. 


426, (E) Hoss 
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| (E) How far Chancery will exert a Juriſdiction in 7 


judgments of the eccleſiaſtieal courts are as well ſubject to the 
equity of this court as the judgments at la w; and he incline 


a 
Ca 


bringing in an account. Hil. 33 Car. 2. 
2 Chan. 


diſcharged ; but the court, without regard to the proceeding 


minable in Chancery after the will is proved in the ſpiritual 


ting the party to ſwear, that it ſhould not 


aid into equity, he ſhall not have it, Nelſon and Oldfield, 


matters of freehold are excepted out of their charter ; and their 


Courts and their Furiſdiftion, 


4. 


ters cognizable in inferior Courts, as the Ecclefiaſtica] 
Courts, Univerfity Courts, Cheſter, Durham, &. 


1. TF Aland B. are made executors, and both prove the will 

1 but 4. only acts as executor, and dies, leaving his wifeex- 
ecutrix, and a legatee ſues B. inthe ſpiritual court, he being liable 
there by his joining in the probate of the will; yet per Ld. K. the 


to give relief in this caſe, the party being without remed 
— for the delegates are to judge according to the * 
ical laws. Paſc. 23 Car. 2. gi and Cock, 1 Cha 
2. If an infant legatee ſueth in the ecclefiaſtical court, and 
afterwards in Chancery, the ſuit depending in the eccleſiaſtical 
court cannot be pleaded in bar ; for there is no ſuch ſecuriy 
for the infant's — as here, ef] pa * as to intereſt and 


wel and Waldra, 
Ca. 88. 


3. A bill was brought to have diftribution of an inteſtate; 
eftate, according to the ſtatute 22 Car. 2. to which the deſen- 
dant pleaded, that the ordinary is made judge, and appointed 
to take ſecurity, and that the plaintiff ought not to ſue here; but 
Ld. Chan. over-ruled the plea. Paſc. 34 Car. 1. Pamplin and 
Green, Ibid. 95, 4 . 
4. The widow in the ſpiritual court ſet up a procurator for 
her children, the infants, and gets her account paſſed there, 
and each child's proportion aſcertained there, and diſtribution 
decreed ; and on giving new ſecurity, got the old ſecurity 


in the ſpiritual court, decreed an account of the whole eftate. 

Paſc. 1688. Biſſel and Axtel, 2 Vern. 47. Oo 
5. If there be fraud in obtaining a will relating only to a per- 

ſonal eſtate, let the fraud be ever ſo apparent; yet it is not en: 


court, and fo long as that probate is in force. Archer and 
Moſſe, Ibid. 8. ST 
6. A will of a perſonal eftate obtained by fraud, and by ge 

be revoked ; yet af- 
ter probate in the ſpiritual court is not to be controverted in 
equity ; but if a party claiming under ſuch will comes for any 


Thid. 76. LY 

7. If the plaintiff exhibits his bill to be relieved touching 
ſome lands in Cornwall, and the defendant, being head of 
Exeter College in Oxford, pleads the rivilege of the n 
of Oxford, and that he ought to be ſued in the Vice-Chancel 
lor's court in Oxford only, his plea will be over-ruled ; for 


court 


Courts and their Juriſdiction. 
n can, at beſt, have but a lame juriſdiction as to lands in 
vewall. Hil. 36 Car. 2. Stephens and Dr, Berry, 1 Vern. 


1 The pla ĩntiff ſets forth ul. bill a contract under ſeal with 


ol 


defendant, for making a leaſe of certain lands in Middleſex, 
ad prays an execution of the agreement ; to which the defen- 
ant pleaded, that he was head of a college in Oxford, and 
s forth the charters of, &c. impowering the univerſity to 
quire and proceed in all pleas and quarrels in law and equity, 
- and concluded to the juriſdiction of the court; but the 
lea was over-ruled ; fir ft, becauſe the charter ought properly to 
extended to matters at common law only, or to proceedings 
equity which might ariſe in ſuch caſes, and not to mere 
atters of equity, which are originally ſuch, as to execute a- 
ents in ſpecie : 2dly, conuzance of pleas is never to be 
owed, unleſs the inferior juriſdiction can give remedy 
they can only excommunicate or impriſon, but cannot 
xeed to ſequeſtration of the lands in Middleſex. Hil. 36 Cac. 
Draper and Dr. Crowther. 2 Vent. 362. 
g. A claim gf privilege cannot be put in by writing, but it 
uſt be by way o rm. but it need not be on oath. 1 Chan. 
237. The privi ege of any inferior court cannot be objected 
at hearing, but muſt be pleaded. 2 Fern. 484. 
10, A man cannot ſue in the Chancery at Chefeer, for a 
ng which in intereft concerns the Chancellor there, becauſe 
cannot be his own judge, and therefore he may in this caſe 
in the Chancery of England; otherwiſe there would be a 
ure of right. Sir Join Egerton and Lord Derby, 12 C. 113. 
u. If a man hath cauſe to complain in equity of a matter 
ling within the county palatine of Cheſter ; if the defendant 
s out of the county palatine, he may be ſued in the Chan- 
Wy here, or otherwiſe there would be a failure of juſtice ; 


proceedings in equity binding the perſon only, if the per- 


re can be no relief there. 1bid. | 
ands, which the defendant had received on truſt 


ging to the plaintiff, and for writings, Cc. The defend- 
on, that the lands lay in Chefhire, and that he lived 
heflire in the county palatine of Chefter, and therefore 
within the juriſdiction of this court; and tho precedents 
e ordered to be ſearched, and on view of them a maſter 
thed, that the privilege of the counties palatine was al- 


th and Davies, 1 Chan. Ca. 40. | | 
. Bill to bring in one that lived out of the juriſdiction of 


ding to the cuſtom of the city: Ld K. decreed plaintiffs 
ry the cuſtom, Mayor and Aldermen of London and Slaughter 7 
203. e , 1 | 


| 


ves out of the juriſdiction of the chamberlain of Chefter, 


or the! 
iniff during his minority, and for money received on bonds 


ble between parties dwelling in the ſame county, and for 
6 chere; yet the plea was over- ruled. Hil. 14 Car. 2. 


wn, to come in and give ſecurity for the orphans portions 


CAP. 
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2. A bill was exhibited to have an account of the 22 2 755 5 I $9: 
uly 14 Car. 


8. C. and P. 


C AP. XXII. 
Creditor and Debtor. 


(A) Where there is a Provifion by Deed or Will ii 

Payment of Debts, what Debts ſhall be paid. 

(B) The Order and Manner in which Debts ſhall be pul 
or what Precedence one Kind of Debt ſhall have ny 

another in Equity, . 

(C) What fall be a good Payment, to whom and 
VVV 

D) A bere Debts of a different Nature are due, and 

general Payment is made, to which Debt ſhall it k 

applied. OT Pr 5 

E) hat Conveyance or Diſpaſition hall be frauduln 

as to Creditors, {2 1 


= 50 Sn © ow ve, wi, 


| mn ** : 


| (A) here there is a Provucfim by Deed or Will 
Payment of Debts, what Debts ſhall be paid. 


th 


1. T F A. makes a deed of truſt of lands for payment of 

Debts, to take effect after his death, and the words! 
the deed are, monies owing by him, and a ſchedule is annere 
the deed, wherein mention is made of 1000. to 4. and 50 
owing to B. and then there is this Item, wiz. The Sum of 300 
ewing to other perſons ; this deed ſhall not be conſtrued to char 
the lands with debts contracted afterwards, though they era 
not the ſum mentioned in the ſchedule. Decreed Hil. 160 


Purefoy and Purefoy, 1 Vern. 28. op! 
2. A. had a demand of 500!. againſt B. and had run it q *©© 
2700l. and obtained a decree for it in Chancery, from vi © 
B. appealed to the houſe of lords, where the decree was att 5 
ed: It was obſerved, that N. at the pronouncing this dec lub 
the houſe of lords, fell down in a ſwoon, and within a Wt deby 

_ afterwards died, as ſuppoſed, of grief; but he firſt got a the 
tion anſwered, for a rehearing, and in his fickneſs deviſed * 
his lands for the payment of his debts; and Ld. K. ſaid, , 5 
this could not be intended a proviſion for As demand, which /. 
denied upon oath, and in which he died a martyr ; ho wer **' 
length decreed, that after all debts upon ſimple contract u 1 


paid, A. ſhould come in and be paid his debt, if he could! 
aſſets. Hil. 1682. Nerden and Norden, 1 Fern. 142 1 form 


1 Creditor and Debtor. 
| & C. cited, and ſaid to be adjudged by Ld. K. North, not to 
lie within the intent of the proviſion for payment of the teſta- 
tors debts, 7 | 
3. A man deviſed his lands for the payment of his juſt 
debts ; the teſtator, whilſt a ſtudent at Cambridze, (but of age) 
had by ſurpriſe been prevailed upon to give a covenant for pay- 
ment of a portion to his ſiſter ; but he afterwards conteſted this 
debt; and though he was decreed to levy a fine to ſubject lands 
for the payment of it, yet he refuſed Io to do: per Cur", this 
being a juft debt, ſhall be paid, though perhaps not within the 


the proviſion. Hil. 1686. Lord Hollis and 


Lach Car, 1 Fern. 431, | 
| - If one by will or deed ſubject his lands to the payment 
Chi 


debts, debts barred by the ſtatute of limitations ſhall be 


id ; for they are debts in equity, and the duty remains; the 
te hath not extinguiſhed that, though it hath taken away 
the remedy. 1 Salk. 154. 2 Vern. 141, S. P. decreed 


ſhip, and covenants, that whatever money the mortgagee 
ſhould advance for inſurance of the ſhip in a voyage ſhe was 
| then about to make, that he would repay it ; but there was no 
covenant for repayment of the principal money itſelf; the 


that money; then the ſhip proceeds on her voyage, and re- 
turns home; and being — to go out — voy- 


tion was, whether the mortgagee ſhould come in for his prin- 
cipal money as a creditor by ſimple contract; and it was ar- 
gued that he ought not, becauſe there was no covenant for 
payment of the mortgage-money, ſo that he muſt be ſuppoſed 


loſt, ſo is his money too; but on the other fide it was urged, 
that if he had taken no ſecurity at all for his money, he had 


and ſurely the taking ſecurity ought not to put him in a worſe 
condition, eſpecially now that the ſecurity being loſt and gone, 
his debt refts wholly on the ſimple contract ; and of the ſame 


accordingly 1713. Thomas and Tervey. 


ſubjects the land to a debt of 1000). but declares, that after the 
debt paid, the land ſhould be to the old uſes, and after deviſes 
the land for payment of all his debts, the lands ſhall be liable 
to all his debts in general. Decreed Mich. 1682. Turner and 


it ſeems he was but tenant in tail of the inheritance, and ſo could 
not charge it by his will, unleſs it be intended he had ſtill a power 
of doing it lodged in him by reaſon of the fine, notwithſtanding he 
had declared, that after the payment of the 1000), it ſhould go to the 
former uſes, ; | 


age, the mortgagee treated with a perſon concerning the in- 
ſurance, but could not agree for the rate, and thereupon the 
ſhip went out and was loft in the voyage; and now between 
the mortgagee and the executors of the mortgagor, the queſ— 


110, S. C. 


A 


mortgagee inſures the ſhip, and the mortgagor repaid him 


to reſt himſelf on the ſhip only for his ſecurity, and that being 


then, without queſtion, been a creditor by ſimple contract; 


opinion was Ld. Chan. Harcourt, and pronounced his decree 


6. If a man ſeiſed in tail of lands, of which there is a term 
in truſtees to attend the inheritance, levies a fine, and by deed 


Gwynne, 1 Vern. 99. 100. But the reporter makes a quære, for 


* 
2 7. On 


139 


5. Aman borrows a ſum of money on the mortgage of a Gilb. Eg. R% 
M. 1 Gee. 1. 


140 


Creditor and Debtor. 


* 7. On the marriage of the plaintiff with Edzvard earl of 
Warewck, in 1696, previous thereto a ſettlement was made by 
the earl to the uſe of two truftees, for ninety-nine years, if the 
earl and counreſs ſhould ſo long jointly live, in truſt, out of the 
rents and profits to pay to the counteſs, for her ſeparate and 

rſonal ufe, by way of pin-money, 4ool. per ann, quarterly, and 

ubject thereto that and the reſt of the eſtate was to the eat 
for life ; remainder as to part to the counteſs for life for her 
Jointure ; remainder of the whole, as the faid eftates ſhould 
determine, to the uſe of the firſt and other ſons of that marri- 


nage ſucceſſively in tail male, with remainder in fee to the earl; 


the marriage takes effect, and July 1701, the earl being taken 


ill makes his will, whereby he charges, as far as he was able, 
all his real eſtate with the payment of his debts, and ſoon after 


dies, leaving only one child, Edward Henry, then earl of Mar. 


ick. At the time of his death there was a year and three 


quarters of the pin-money in arrear, and he was likewiſe 
indebted to ſeveral other perſons in conſiderable ſums of 
money, which his perfonal eftate would not extend to pay and 


_ farisfy; IC no execntor named in the will, the 
lady Elis. Rich, his fi 


er, as principal creditor, took out ad- 
miniſtration to him, with the will annexed ; and nothing but 
the reverſion in fee of the whole ſettled eſtate being in hi 
power to charge with the payment of his debts, this reverſion 
could not be affected or ſold during the continuance of the eftate 
tail, as it was liable to be docked by a recovery by the tenant 


in tail; earl Edward-Henry attained his age of twenty-one 
years in 1719, and ſoon after levied a fine to the uſe of himſelf 
and his heirs, and in 1721, died without iſſue inteftate and 


unmarried ; and upon his death the eſtate deſcended to the 
defendant ; and the plaintiff the counteſs, his mother, took out 
letters of adminiſtration to the ſaid earl Edward-Henry ; and 


now this bill was brought by the counteſs for a ſatisfaction of 


the ſaid arrears of pin-money, and by the other creditors of 
earl Edward, for a ſatisfaction of their debts; and in order 
thereto, for an account of the real and perſonal eftate of carl 
Edward; and that if the perſonal eſtate were not ſufficient, that 
the ſame might be paid out of the real eſtate, which now, by 
the failure of iſſue male, was become aſſets, according to the 
will of earl Edeward. It was inſiſted upon, for thedefendant, that 
the carl and countels living together, and no demand being 
roved to be made of theſe arrears of pin-money, that it was 
in the nature of a preſent of them to the earl, or a waiver 
them, and that at moſt in ſuch caſes, the court never allowed 


more than a year's arrear ; becauſe it was impoſſible, but that 


at the huſband's death ſome arrears muſt be, unleſs they wen 


always paid punctually at the day, and therefore a year has 


been always held to be as much as was reaſonable to allow in 
thoſe caſes. But in this caſe the court allowed the whole, 3 
the whole were proved to be in arrear ; and that between huf- 


band and wife, who lived well together, three quarters of 3 


year made but little difference. Another point inſiſted upon 
tor the defendant was, that by the fine levied by earl Edwart 


Henry, the eftate-tail was extinguiſhed or conſolidated with the 
| revet- 


* 
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reverſion or remainder in fee in him, and that the plaintiffs 
title to demand their debts then attached upon the eftate, and 
cited 1 Salk. 333. Symonds and Scudmore ; and therefore, thar 
the rents and profits received by earl Edward Henry, ought to 

be applied towards a ſatisfaction of the plaintiffs demands; 
41. conſequence that the plaintiff, the counteſs, being ad- 
miniſtratrix to the ſaid earl, had aſſets in her own hands for 
that purpoſe : But the court was clear of opinion, that the rents 
and profits received by earl Edward-Henry of his own eftate, 
whereof he was then owner, ſhould not be applicable for that 

urpoſe before a demand made, becauſe till then he did no 

wrong in receiving the rents and profits of his own eſtate; and 

| ſo it had been decreed lately, in the caſe of Montague and Bord, 

in this court. Mich. 1728. Counteſs of Warwick and Edwards. 


(B) The Order and Manner in which Debts ſhall be 1 for this 
paid, or what Precedence one Kind of Debt ſhall have 3 5 * 
over another in Equity. e ts 


1. TF lands are deviſed to truſtees for payment of debts ; 
| debts by ſimple contract, and debts by ſpecialty, ſhall 

be paid in proportion; and though the truſtees are creditors to 

the teſtator, or ſureties for him, yet they ſhall not be allowed 

to prefer themſelves. 2 Chan, Ca. 54. That all debts, when 

the deviſe is toa truſtee, ſhall be paid in average, except thoſe TS. 

that affect the land. Decreed. Vide 1 Vern. 63. . 

. But if the lands are deviſed to an (a) executor, they be- (44. in the bande 

come legal aſſets, and ſhall be paid in a courſe of adminiſtra- of an executor, 
tion; and according to the precedency or ſuperiority at law. reſolved i Chas. 

Decreed Mich. 1682. Girling and Lee, 1 Vern. 63. 2 Chan. Rep. 3 _ 

262, IS. C. 5 | „„ | ED oh ono 
3. If one deviſes lands to his nephew and his heirs, whom 

he makes his executor in truſt to ſell, for payment of debts and 

legacies, the debts and legacies ſhall be paid in average; for 

he having deviſed to him and his heirs, 4 that he defign- 

d, that it ſhould go in a courſe of deſcent, and he to take as 

a truſtee. 2 Fern. 133. But quære whether the debts ſhould 

mt be preferred; and vide Ibid. 248. the caſe of Sir Jo/in Bowles | 

ted ; where, upon a truſt for payment of debts and legacies, 

hough it was decreed by Ld. K. Bridgman, that they ſhould 

de = pari paſſu, and each to bear the loſs in average; yet 

ad Nottingham reverſed the decree, and ordered the debts to 

e firſt paid; and ſaid, He would not let a man fin in his grave. 

ate; This has fince been the conſtant practice with reſped t1 

lebts and legacies ; but as to creditors, they ſhall be all paid in u- 

erage, except ſuch whoſe debts affet the land. Vide 2 Vern. 

1 TY | 


265. 5 
Vid. 2 Will, Rep. 
$50. Cc. 


) 


4. If on the eſtate of J. S. there are ſevera! inorigages, judg 
nents and ſtatutes; and he likewiſe owe3 ſeveral debrs by 
nd and ſimple contract, and ſome parts of his eſtate are 
ortgaged no leſs than thrice over; and in this manner, 4. 
d4. there is a ſubſequent mortgage of lands, on which B. 
ad a prior mortgage of a moiety of the · lands contained in -7' 
gage, and alſo of ſeveral other parcels of land: C. has a 


prior 


| (a) Mmereeutor : | | f 

2 Þ— fore a ſecond mort „as at (a) law, - Ld. Chan. thought it 
3 ſubſequent. re if he could. Decreed Mick. 1682. Child and Stephens, 1 Vern 
a prior ſtatute, 101. | | | e 
becauſe of the | 3 8 
notoriety of it. 4 Ce. 5g. But if the ſtatute be extended, whether the judgment - creditor may 
enter on the conuſee, uære ard vide 2. And. 157. Cre. Elis. 734, 822. | 


Pree. in Chat. - 6. If creditors have joined in a bill, and obtained a decree 


190. SC. for payment of their debts out of legal and equitable aſſets, none 


As mortgage, and alſo of ſeveral other lands; and J. S. ha- 
held by Ld. Chan. that to avoid confuſion, the ſubſequent 


average; although it was urged, that the ſubſequent mort. 
gages, c. ſhould be paid in average with. the bond and — 


the legal eſtate being in the firſt mortgagee. It being likewiſe 


by obtaining judgments againſt the executors; and per Ld. K. 


ditors, who can only be paid out of thoſe aſſets, have thereout 
received an equal proportion of their reſpective debts. Decree 
Paſc. 1702. Sheppard and Kent, Ibid. 435. 


viſes a legacy of 500l. and the conuſee takes all the perſonal e. 
equity will decree the real eſtate to ſtand charged with the le- 


8. If there is a debt owing to the king, equity will order t 


455.4 


and Hutchins Ld. Comm. inclined to relieve the bond- credit 


| ſhould do equity to others: But the reporter refers to the ord 


Creditor and Debtor. 
prior mortgage of the other moiety of the lands compriſed in 


ving ſubjected his eſtate for the payment of his debts, it was 


mortgagees having a right to redeem, the real ſecurities ſhould 
be firſt paid, and then the bonds and ſimple contract debts in 


ple contract creditors, their ſecurities not affeting the lands, 
urged, that a judgment creditor ſhould have ſatisfaction be- 


reaſonable ; but for the above reaſons left him to get it at lay, 


5. It was decreed at the rolls, 'that mortgages were to be 
paid in the firſt place, and then judgments, and then recogni- 
zances, (fc. but upon an appeal to the houſe of lords, it was 
adjudged, that mortgages were not to be 1 to other real 
incumbrances ; but that mortgages, judgments, ſtatutes and 
recognizances ſhould take place according to rheir priority, 
and as they ſtood in order of time. Mich. 1705. earl of Briſil 
& aÞ and Hungerford, 2 Vern. 524. l 


of them ſhalF be permitted to obtain a preference of the other, 


where there are legal and alſo equitable aſſets, the creditors 
who will take their ſatisfaction out of the legal aſſets, ſhall 
have no benefit of the equitable aſſets, until the other cre- 


7. If the teſtator ſeiſed in fee enters into a ſtatute, and de 


tate in execution, ſo that nothing is left to pay the legacy, 
gacy. 2 Chan. Ca. 4. Ibid 117, S. P. decreed. 


to be paid out of the real eſtate, that other creditors may har 
ſatisfaction of their debts out of the perſonal aſſets. 1 Yen 


9. One died leaving a debt by judgment, and another dueby 
bond, and the judgment-creditor being at a good underſtand: 
ing with the heir, levied his debt out of the perſonal eftate; 


and that he ſhould ſtand in the place of the judgment-credits 
and charge the land with his debt; for as the heir has often i 
aſſiſtance of a court of equity, in having the perſonal aſſets a 
plied in eaſe of the 4. eſtate, it is but reaſonable that 1 1 


2 Fern. 182. 
; 10. 


0. If one dies indebted by mortgage and ſimple contract, Lacan Rep. 

| the executor applies the 1 aſſets in diſcharge of the 426, 8. C. 
gage, the ſimple contract creditor ſhall ſtand in the place 

he mortgagee, and though one of them gets judgment of 

1s cum acciderent, yet as their relief is only in equity, they 

ll be * in average. Decreed Mich. 17 18. Wilſon and Field- 

, Ibid. 763. : | | | 

1. But where H. ſeiſed in fee, and indebted by bonds, by 1 l. Rep. 
l gives __— to his children (whom he had otherwiſe pro- dd 8 

ed for be ul; 

Ihe being alſo made executor, he pays the bonds with the of Clifton ver. 
ſonal eſtate, andthe legatees brought a bill to come againſt the Br Mich. 
leſtate in the place of the bond-creditors; the court ſeemed to 7.2: ee * 
mit, that if the lands had deſcended, the legatees might have jroduced, and it 
en relieved in this manner; but ſince the teſtator had deviſed appeared, that 


m, it was reſolved, that they ought to be exempred ; ſor it i caſe was net. 


s as much the teſtator's intention that the deviſce ſhould 3 _ 
e the land, as the others ſhould have their legacies ; and a de hs 
ifick legacy is never broke into in order to make good a pe; further confde- 
ary one; and the children being otherwiſe provided = ration. Fide alſo 
wt in the nature of creditors. Per Harcourt Ld. Chan. upon As DER 
appeal from a decree of the maſter of the Rolls, who held, 
tthe real and perſonal eſtate ſhould be charged, that both 
debts and legacies might be paid. Hern and Meric, 2 Salk. 416. 
2. [flands are deviſed in truſt, to pay mortgages in the firſt 
x, and then legacies ; and the truſtee is made executor, 
mortgages the lands to pay other debts, the laft mortgage 

be paid before the legacies. 1 Vern. 69. 
3 The huſband, in conſideration of his wife's joining with 
in a fine, and parting with her jointure of 40l. per Ann. 

her truſtee a bond to ſettle other lands of 4ol. per Ann. on 
vife for life, remainder to the heirs of her body; the huiſ- 
| being indebted in other bonds dies inteftate, and the wiſe 
adminiſtration, and confeſſes judgment to her truſtee, on 
| by another bond creditor. Decreed the wife's bond, as 
rlelf only, to be performed before the plaintiff is paid; but 
hildren ta have no benefit of this bond preferable to the 
bond-creditors. Cottle and Frip, 2 Vern. 220. N 

If 4. purchaſes lands of B. and mortgages back theſe 
for part of the purchaſe-money, and gives a note to B. 
dol. the other part thereof, and A. deviſes theſe lands to 

d for payment of his debts ; this 2ool. . tho for part 
 purchaſe-money, ſhall not be prefer 0 other dehts. 
2a charge on the lands in equity. Mich. 1692 Bond and 
lbid. 281. 1 „ | 
If a freeman of London gives a voluntary judgment, pay- Prec. in Chas, 
ree months after his death, it ſhall be poſtponed to debts . S. C. 
ple contract, and to the widows cuſtomary part; but will 88 
te freeman's legatory part. Fairbeardand Bowers, Ibid. 202. thought that * 


before legacies, if there had b. S. C. cited by Lord Tel 2 
e legacies, if there een any. S. C. cit ord Talbhet in the caſe ct C- 
ide Fg. Ca. Abr. Part 2. | | 8 F | 3 


A voluntary bond ſhall not, in a courſe of adminiftra- 
le place of real debts, tho by ſimple contract, but ſhall, 
n anding, be paid before legacies, Dec reed fer Lord 
Jones and Pavel. 17. 


17 


Ga- and Debtor. | 143 


ore) and deviſes his lands to his eldeſt ſon in tail; . hour 
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ud, l. ſpecialty. Hil. 1716. Bothomly E al and Lord Fairfax, 2}, 


o > ſ 
| Incolment of it of the court, after the time for inrolling of it was elapſed * 
done with cauti- ling of it, borrowed money of J. S. upon a judgment, uli 
on, that it ſhall was now over-reached by the recognizance, and the eftat 


ny - intervening 
purchaſer, (t) 


„ 1 >, 2 5. ers. f. . . 
e ind the ferred to debts which only ſound in damages. 
— of ſravds *21. T. S. entered into a bond, wherein he bound him 


CTreditor and Debtor, 


17. If a man recovers a judgment or ſentence in Fran f, 
money due to him, the debt muſt be confidered here only a1 

debt due on fimple contract. 2 Vern. 540. 
18. The arrears of rent incurred in the life-time of the tef; 
tor, ſhall be paid before bond debts, though reſerved on a pa 

rol leaſe. 1 Vern. 490. 

19. If F. S. deviſes his lands for the 1 of mor 
es, judgments and recognizances that affected the land, 2 
() The recog- then other debts, and there is a recognizance not inrolled 
nizance notbeing it ſhall be taken but as an obligation, and be paid as a debi 


pertect; ard al- 
though the court 750. 


may permit the 20. So where a recognizance being inrolled by ial onþ 


2 3 — 4 the conuſor betwixt the date of the recognizance and the im 


not prejudice 2- the conuſor being in mortgage prior to the recognizance 

that neither the recognizance nor the 3 could reach 
this purpoſe ſee eſtate without the aid of equity; and the court inclined tog 
the caſe of Fith- the preference to the judgment-creditor. 2 Vern. 214. 0 
ergil and Kend- 15; 1 272. That bond -debts and debts aſcertained ſhall be 


vides, that and his heirs to pay 100l. within fix months after his dex 
„ T _ and became indebred to the plaintiff Neave in 457. by fim 
not, d na contract, and died inteſtate, not leaving perſonal aſſers ſul ee. 


— — of — ent to pay his debts; the defendant was his ſon and heit, the 
term, bind pur- had real aſſets from him by deſcent of the value of 100 a © 
3 _ he took out adminiſtration to his father ; and fix days Ig 
2 on che the 1000. became due, by the condition of the bond, agrees wr 
time of ſigning the obligee to convey the freehold lands deſcended to ha ke 
them in the mar- ſatisfaction of the bond, and the conveyances were drawn 4 | 


in; bat it is fi- ingroſſed accordingly ; but before the execution of then 
lent as to recog- gives the obligee thirty ſhillings to have the con(1derati 


nizances and 


pocket ſecurities, the deed raſed, and made to be for ſo much money paid ui 
which are more of the delivery up of the bond; but no money was paid, i that 
5 2 to only the bond delivered up; Neave the plaintiff demanding 525 
88 debt, he inſiſted he had paid the bond out of the perſonal a plair 
rexforable that and had none left io pay him; whereupon he brought this his 
thisrec: gnizance and the defendant :rafied, that he being both heir and , 7. 
| ſhould not bind niftrator had a liberty to pay the debt out of what aſſes 4 
3 pleaſed; that he had not paid the bond out of the real who 


 2olment: and it nor ever intended fo to do. But upon the whole mater loss. 


may fairly be court declared the bond to be well paid out of the with 
g 3 aſſets, and decreed the debt and cofls out of the perſonal WM inter, 
therwiſe ſatisf ed Hil. 1695. Neave and _____7E.,; 11 dage- 
or ſecured, when 22. Upon a ſpecial report it was adjudged, that in re receiy 
the recognizanee other debts, in point of priority of ſatisfaction, a duty d the de 
was 2 ſhould take place before debts; on ſimple contract and i recon 

| oy * and next to judgments. 1 Vern. 143. | ungui 


75˙5 ins. C. — 23. So where an adminiſtrator paid money on ſpecialtis 
1 Vill. Rep. 5 wi 
334, S. C. and 

. held accord- 


ingly. 


Creditor and Debtor: 14 
without notice of money due by (a) decree, and had fully ad- (a) A court of 


miniſtered the aſſets ; yet he was obliged to pay the money de- equity cannot 


creed. 2 Vern. 37+ compel an exe« 


cutor to per- 
form a decree made againſt the teſtator before a ſtatute acknowledged by him; and a prohibition 


ted to the council of York accordingly. 1 Rol. Abr. 377. An obligation becoming due 
aſter the death of the teſtator, ſhall be ſatisfied before a decree in Chancery. Styl. 38. But 
the law has been ſince changed, and decrees are now held to be equal to jud 


ent at law. 
Vide 2 Vern. 88. and The Bank of England and Morrice, Eg. Ca. Abr. Pert 2. by which 
this point ſeems to be now fully ſettled. | | | 


O What ſhall be a good Payment, to whom, and at 


what Time. 


. IF J. S. a ſerivener, lends the money of A. to B. and takes 
ſecurity by mortgage, in truſt for A. and A. has the ſecurity 

always in his poſſeſſion, and B. pays the money to the ſcrivener, 

who becomes inſolvent, ſuch payment will not diſcharge B. for he 

having paid the money without taking up his ſecurity, is an evi- 

| dence that he truſted the ſcrivener more than 4. Decreed on 

| viewof precedents. Hen and Coniſby, 1 Chan. Ca. 93. 

2. So if money is paid to one who uſually received money for 
the obligee, yet if ſuch receiver has not the cuſtody of the bond, 
payment to him will not be good. Gerrard and Baker, ibid. 94. 
23. A man intruſts a ſcrivener to put out his money, he takes 
bond for it, and afterwards delivered the bond to the obligee, but 
received the intereſt from time to time, and afterwards called in 
the principal; and the obligor paid the principal to the ſcriven- 
er, and took a note from him to deliver up the bond (he having 
it not when the money was paid in); then the ſcrivener writes to 
the obligee to ſend him the bond, which he accordingly does, but 
takes the ſcrivener's note, either to deliver back the bond, or to 
pay the money; before the money paid the ſerivener breaks, and 
the obligee for a little money gets back the bond from the ſeri- 
vener's clerk, and puts it into ſuit ; and this bill was brought by 
the obligor to be relieved, and have the bond delivered up; 
which was decreed accordingly, with colts ; for the court held, 
that from the time the bond came into the ſcrivener's hands, he 
was truſtee for the obligor (the money being paid); and it is 
plain the obligee truſted the ſcrivener, not only with putting out 
his money, but with the cuſtody of his ſecurity. Paſ. 1691. 
Abbington and Orme. 5 


4. The intereſt- money of a mortgage being paid to a ſcrivener, 
who became inſolvent; the queſtion was, who ſhould bear the 
loſs. It was admitted, fr, That if the ſerivener be intruſted 
with the cuſtody of the bond, he may receive either principal or 
intereſt : 2dly, That if the ſcrivener be intruſted with the mort- 
gage-deed, but not the bond, he hath only an authority to 
receive the intereſt, but not the principal, becauſe the giving up 
the deed is not ſufficient to reſtore the eſtate ; but there muſt be a 
reconveyance ; whereas the giving up a bond is in law an ex- 
unguiſhment of the debt: 3dly, That though the ſcrivener has 
neither the cuſtody of the inortgage nor bond, yet if the mort- 
gagee agrees that the mortgagor ſhall pay the intereſt to the ſcri- 
vener, the intereſt may be well paid to the ſcrivener, as long as 
the mortgagee lives: 4½ʃ 5, That if his executor receives intereſt 
rom the ſcrivener, which became due after the mort igen 


— — 0 
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death, he thereby renews the agreement, and the mortgagor ſha! 


not bear the loſs, if the ſcrivener breaks, which was the princi- 


pal point in this caſe. Decreed at the Rolls, and affirmed h 
Cowper Ld, Chan. on a rehearing. 7 Ann. Mitloct and Wa, 
tham, 1 Salk. 157. | 

5. If A. and B. being truſtees of money, for the ſeparate uſe 


Privity (A) Pl. of a Feme Covert, lend it to C. who gives bond to the truſtees, 


of the bond, and notice thereof, ſuch payment will not 


and the truſt is declared in the condition, and the bond is kept b 
the feme; and B. having received money for C. they fettle an ac. 
count, and B. gives C. a receipt for 1007. as received for the uſe 
of the feme, and B. becomes 1ntolvent, C. ſhall not be difcharg. 
ed of this 1007. the truſt being declared in the condition, and 
the feme having the bond in her cuſtody. Decreed Hl. 1705. 

Baldwin and Billingſley, 2 Vern. 539. 7 | 
6. If there are two executors, and one of them is decreed not 
to receive any more of the teſtator's eſtate, and a creditor, by 
mortgage to the teſtator, being preſent at the pronouncing the 
decree, but not a party to the ſuit, pays money to the executor, 
againſt whom the decree was, he ſhall pay it over again. De. 
creed Trin. 34 Car. 2. Harvey and Mountague, 1 Vern, 57, 122, 
8. C. = 3 2; 
Fi. If an obligor pay the money to the obligee after aſſignment 
dichag 

him. 2 Fern. 540. 


8. If a Feme Mortgagee, on her marriage, ſettles the eflate 
on herſelf for life, remainder to the iſſue of that marriage, and the 


mortgagor brings a bill to redeem, and ſhe omits ſetting forth the 


5 this decree was affirmed by Ld. K. on appeal. Hil. 15co. Wm 


ſettlement in her anſwer, and the mortgagor has a decree to re- 


deem, and he pays her the mortgage-money; and afterwards 


the iſſue of the mortgagee brings an ejectment on the ſettlement, 
and recovers the mortgaged premiſſes, the mortgagor ſhall be re- 
lieved, having paid his money purſuant to the decree, and hay- 
Ing been in no fault ; for if the iſſue was cheated, it was by his 
own mother. Decreed 1690. Chapman and Duncumb, ibid. 142. 
* 9. The plaintiff was indebted to the defendant upon two 
notes, and the defendant obtained judgment at law againſt him 
for the money; and then deſiring the defendant's forbearance, 


he told him, that if he would procure one Defoy to give him his 


note for the money, he would accept of it, and acknowledge 
ſatisfaction on the judgment, and deliver up the plaintiff's nates; 
and being to go forthwith out of England, he left the plaintiff's notes 
with his agent here to be exchanged for Defoy's, in caſe the plain- 

tiff procured them, and the plaintiff 3 procured two 

notes payable to the defendant, which he delivered to the de- 
fendant's agent, and took up his own notes ;and the attorney at law 
ſaid all further proceedings, but would not acknowledge fatis- 
faRion on the judgment, having no orders for it from his client ; 
and before Defy paid any of the money, he failed, and then the 
defendant proceeded at law on the judgment ; whereupon the 


23 brought this bill to be relieved, and ſuggeſted. that he 


ad diſcounted the money with Defoy, and made him ſatisfaQi- 
on ; but he made no proof of any ſuch thing, and therefore at 
the hearing his bill was diſmiſſed by the Maſter of the Rolls; and 


Gruberr and Gairand. 
| — 10. 1 
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10. If a mortgagee by will remits part of the mortgage- money, 
ovided the reſt be paid within three years after his death, and 
the deviſee fails to pay the money, he ſhall loſe the benefit of the 
deviſe. 1 Chan. Ca. 52. | | 

11. So if a creditor agrees with his debtor to take a ſum of 
money leſs than his debt, ſo that it be paid preciſely at ſuch a 
Jay, and he fails of payment, and afterwards brings his bill, ſug- 
veſting ſome equitable excuſes, why he did not preciſely pay at 
he day, aud that he tendered the money within a day or two 
fierwards ; yet his bill will be diſmiſſed ; for Cujus eft dare ejus 
f diſponere. 1 Fern. 2:0. But if the ſecurity was bettered, 
by another's becoming bound with him, guære & wide 1 Chan. 


. 110. . 
12. But if a deed of truſt is erected for payment of ſuch ere; 
nor as come in within a year, a creditor will not be excluded, 
hough he doth not come in till after the year. 1 Vern. 260, 
19, S. C. Dunch verſus Kent. 


) When Debts of a different Nature are due, and a 
e Payment is made, to which Debt ſhall it be 
ted. | . 


IF A. is indebted by ſecurity, carrying intereſt, and alſo on 7;Je Accord 
fimple contract, and he pays money generally, it ſhall be Ca. B. K. 

aken to id towards diſcharge of the debt which carried in- 7. F 3. 

erefl ; for itis natural to ſuppoſe, that a man would rather elect 55 

pay off the money for which intereſt was to be paid, than the 

joney due on account, Mich. 1681. Heyward and Lomax, 1 

ern. 24. But quere, —£ 

2. For if A. indebted by ſpecialty, and alſo on ſimple contract, 

ays ſeveral ſums, and enters them in his book on account of 

bat was due by ſpecialty, this entry ſhall. not be ſufficient to 

ake the application; 4 although the rule of Jaw is, that 

uicquid pd an es ſecundum modum ſolventis; (a) yet this 6a) Vid. 2. Eg. 

le is to be underſtood, when the perſon, at the time of payment, Abr. 261. (G.) 

Jares on what account he pays the money; but if the payment Fentworth -_ 

general, the application is in the perſon receiving. Per 2 7 

ban. Hil. 1507. Manning and Weſterne, 2 Vern. 606. S. C. £ 

3 If A. is indebted to B. by bond, in which J. S. is bound as 

ety, and alſo by fimple contract; and A. ſtates an account of 

th debts with B. and makes a bill of ſale for ſecuring the ba- 

dee, which proves deficient ; the bill of ſale ſhal! be applied 

wards the diſcharge of both debts in proportion ; and per Ld. 

Man. ſolely for this reaſon, that both debts had been caſt into 

e ſtated account, and the bill of ſale made towards ſatisfaction 

the whole debt. Decreed Hil. 1681. Bevis and Roberts, 1 

n. 34. 5 

4 Ifa creditor by judgment, and alſo by bond, receives 200 l. 

part, of the purchaſer of the eſtate of the debtor, but gives 

notice that he would apply it to the bond-debr, it ſhall be ap- 

ed towards ſatisfaction of the judgment, being part of the pur- 

*-money. Decreed Trin. 1687. Bret key 7 ay ibid, 468. 


Lg (BD) When 


*-0 9009 . 1 03. 


nad Creditor and Debtor. 


(E) ; What Conveyance or Diſpofition hall be frauduly 
3 as to Creditors. I 


N 

h 

1.0 HE wife joined with her huſband in a mortgage, and le. 

| vied a fine with intent to bar her dower; and in conſide. 

ration thereof the huſband agreed the wife ſhould have redempii. 

on of the mortgage; and the huſband afterwards mortgage the 

Fr eſtate twice more; the ſubſequent mortgagees brought their bil 

(a) By the 13 to ſet afiie the agreement as (a) fraudulent againſt them, whiz 

Elia. e. s. Was decieed ; But the wife had her dower ſecured to her, | 

All fraudulent Fg, 2094- hwy | | 

conveyances o | | 

lands, &c, goods and chattels, to avoid the debt or duty of another, ſhall (as againſt the gr 

only, &c. whoſe debt or duty is ſo endeavoured to be avoided) be utterly void, and every of 
Parties to ſuch fraudulent conveyance, &c. being privy thereunto and juſtifying the ſame, Nat 

feit one year's value of the goods, &. provided this act ſhall not extend to grants made bu fl 
and upon goed conſideration, to perſons not privy to ſuch colluſion, or having no notice or ki 


his 


2 Freem. 120, . The father makes a voluntary ſettlement on truſtees, 
C. truſt; to raiſe money to pay his debts therein mentioned, and 
tions for his younger children, reſerving 50/7. per ann. to hin: 
for life, remainder to his ſon, Oc. and the father continues 
poſſeſſion, and twelve years afer contracts debts by bond: 
| Hutchins Ld. Comm. the ſettlement is fraudulent as to t 
plaintiffs, who are bond-creditors, the truſtees having never e 
tered ; and a deed, though not fraudulent at firſt, may afterw 
become fo by being concealed, or not purſued ; but the oth 
(b) if 4. two commiſſioners doubting, it was ſent to be tried at (6) | 
—_—_ N of Paſc. 1692. Hungerford and Earle, 2 Vern. 261. 
_ creditor, and afterwards to C. another creditor, and delivers poſſeſſion, at the time of ſale 
neither; after C. gets poſſeſſion of them, and B. takes them out of his poſſeſſion, C. an 
maintain treſpaſs, becauſe the firſt bill of ſale is fraudulent againſt creditors, and ſo is the ſect 
yet they both bind A.” and F. 's is the elder title, and the naked poſſeflion of C. ought as 
prevail againſt the title of B. that is prior, where both are equally creditors, and poſſeſſion 
the time of the bill of ſale, is delivered over to neither. Trin. 1706. Baker and Lloyd. 
Holt. C. J. But as to fraudulent conveyances and bills of ſale, ſee the following authoni 
which are the myſt remarkable cas ia the books on this ſubject; Yelv. 196. Cre. Jar. of 
1 Brownl. 111. 6 Co. 18. 3 Co. 80. Moor 638. 2 Bult. 226. 1 Rel. Abr. 779. Falun. 
2 Leon. 223. Co. Lit. 3. ö. Cro. Eliz. 810. 11 Ce. 48. Dyer 351. 5 Co. 60. Mur | 
Gilb, Uſes. 306. 2 Term. Rep. 97, 507, 597. ; | | 
3. If A. conveys lands to the uſe of himſelf for life, with po 
to mortgage ſuch part as he ſhall think fi, remainder to trull 
to ſell to pay all his debts, and afterwards becomes indebted 
judgments, bonds and fimple contracts; this conveyanceis 
dulent, as againſt the judgment-creditors, they having no nd 
of the ſettlement ; for he having reſerved a power to mon! 
what part he pleaſed, it amounted, in effect, to a power of n 
cation, ard therefore fraudulent, as againſt creditors by judgi 
Trin. 1505. Tarback and Marbury, 2 Vern. 510. 
| S. by a bill of ſale made over his goods to a truit:e 
' the defendant, who lived with him as his vile, and was ſo rept 
he ülſo purchaſed a leaſe of the houſe wherein he dwelt, u 
name of truſtee, and declared the truſt thereof to bimſelf fu 
ther in-truft for the defendant during the reſidue of the! 
and the court held the bill of ſale to be fraudulent as to the p 
Wiffe, who were creditors ; but as to declaration of the truit0 
term, that it was good, and not liable to his debts, the v 


Creditor and Debtor; 145. 


term never being in him; and it being ſo ſettled on the pur- 
haſe ; and that he might have given the money to the deſend- 
nt to have purchaſed the leaſe herſelf. Fil. 1704. Fletcher and 
ady Sidley, 2 Fern. 490. 3 : es 3 
5. The plaintiff had brought his action againſt M. for lying with Free. i Chan, 
his wife z and 13 Jan. 168g. M. made a conveyarce of his land to 3 — wy 
ruſtees, in truſt, to pay his debts mentioned in a ſchedule an- , From 2.36, 
nexed to the deed, and ſuch other debts as he ſhould appoint, Hil. 1699. 
rühin ten days in Hilary term following; the plaintiff recovered Leukener and 
ooo. damages againſt M. and brought this bill to be relic ved * le 4 
Wozinlt the deed, as fraudulent sgainſt him, and made to defeat derben 


x ; . g du 
um of his debt. Per Cur', This deed is not fraudulent, either in 1 


aw or equity, for ſuch debts as are named in the deed; fur the porter ſays, the 
laintiff was no crediior at the making of the deed ; and tho? it maſter of the 


ere made with an intent to prefer his real creditors beſore this — 


; l 2 where a man 
edt, when it came ailcrwarcs to be a debt; yet it was a debt bon ag wal 


unded in Maleficio, and therefore it was conſcientious in him to ment for pay- 
er the other debts before it; but the plaintiff may come in ment of his own 
pon the ſurplus after the debts mentioned in the ſchedule, or ap- P7257 debts in 


— — 


_— 


” , 
a ” - - 
— TR v ————_—— — 
by os - . - _ 


inted within ten days, purſuant to it, are ſatisfied. Mich. — ag 
699. Leutner and Freeman. | 5 ; _ them before, 


| | | if not exclude 
h dcbts, for which he was bound as a ſurety only; and that was held to be a fraudulent 


d; only becauſe he kept it in his cuſtody, and the creditors had no notice of it. But here it 
th not appear where the deed was kept, and fo ſhall be preſumed to be in truſtees hands, and 
tin M. s, there being no proof touching that matter; cad a deed ſhall not be preſumed fraudulent, 

i it appear ſo, or be /o proved. Ibid. 237, TO de 


*6. Aman binds himſelf and his heirs in a bond, and dies, Vid. 2 Bac. 
zung a real eſtate to deſcend to his heir, and the heir having Abr. 364. 


d the real eſtate, the obligee brought a bill againſt the heir 4. 430. 
od purchaſer to be relieved, on the (%) ſtatute againſt ſraucu- (a) By the 3 & 
nt deviſes ; and Ld. Chan. relieved him. Exfter 1702. Bate-4W.& M. 
and Bateman. Note; It was wbjeded, that the flatute being All wills con- 


naductiwe of a new (av, the relief on it or ght io have been at law 33 8 
efu, terms, or charge out of the ſame, whereof the deviſors ſhall be ſciſed in fee ümple, in 
mon, reverſion, or remainder, ſhall be deemed to be fraudulent, and void againſt creditors 
a bonds or other ſpecialtics, their executors, adminiſtratore, Cc. and ſuch creditors ſtall 

ie their actions of debt againſt the heir at law, and the deviſces, Jointly, &c, 


7. Though by the ſtatute againſt fraudulent deviſes, a man Mr. Vernes al- 

prevented from defeating his creditors by his will; yet any a grumbled 

ulement or diſpoſition he jhall make in his lie- time of his lands, nd naar gra 

ö berher voluntary or not, will be good 2gair.t bond-creditors, cafe, _ 0 

Ir that was not provided againſt by the ſtatute, which only took forgave it the 

re to ſecure ſuch credicors againſt any impoſition which might Tord Maccleſ- 
ſoppoſed in a man's laſt ſic kne ſs; but if he gave away his eſ- Jets, laying it 


te in his life-time, this prevented the deſcent of ſo much to the 6 as 10 


. r, and conſequently took away their remedy againſt him, who practice of the 

"i" only liable in reſpe ct of the lands deſcended ; and as a bond is court : Fer 
lien whatſoever on lands in the hands of the obligor, much Tori C. Hil. 

„ani be ſo, when they are given away 10 a firanger, De- 734. in the 


| Caſe of Fones 

Y ed Trin. 1718. Parſlowe and HWeedor. and Moro Ca. 

L | | in Eg. Temp, 

ep | Talbot 64. . 
{ol %. | | 


CAP. 


CAP. l. 


Cuſtoms of London and York 


| (A) What fhall be deemed a Freeman of London 

8 Eflate, and ſubject 1 the Cuſtom. 

| (B) What Diſpofition made by a Freeman of his Fi 

hall be gond or vid, being in Fraud of the Ciſiun. 

= ) Perſons intitled 10 the Benefit of the Cuſtm, « 

| ſubject to it. | | Es 

| D) Concerning the Oiſiom with reſpeft to the Childs 
of a Freeman, and here of Advancement, bringin 


ino Hurchpot, Survivor ſhip and Forfeiture. ext 

(E) Concerning the Widow of a Freeman, and what half f 

be a Bar of her cuſtomary Share, © * 

(F) Concerning the Legatory or dead Man's Share, ui che 

| all go out Hit, and how it ſhall be diſiributed, loo 

RE. (G) Concerning the Cuſiom of York. f in : 
| 75 . | je 

| | 

1 leg 

1 | wil 
| ed 

| Ca 

(A) What ſhall be deemed a Freeman of London gre 

| Eſtate, and ſubjeet to the Cuſicm. lev 

N OD h wh 

1. IF a freeman of Lendon has a mortgage in fee, this ſhall bl Per 

| 1 counted part of his perſonal eſtate, and will be ſubjed = 

(a) When this the (a) cuſtom. 1 Chan. Ca. 285. per Cur. "6 

cuſton firſt | Dy | tha 

began, the citizens of Londen had no regard at all to a real eſtate; for they did not ſuppoſe t mig 

freeman of London would purchaſe ſuch eſtate, but would employ his whole fortune and |: Th 

in trade, and for the benefit of commerce; which is the reaſon that neither eſtates of inheritant on] 

nor 238 in houſes, lands, &c. are within the cuſtom. Mich. 17 10. Clavell and Litth 4 

e | . . 
| | Ing 
Mi, 


Cuſtoms of London and York. 


2. But a leaſe for years, waiting on the inheritance of a citizen, 
| ſhall not be reckoned a chattel, to be divided among the children 


by the cuſtom ; agreed by counſel, and admitted by the court, 
2 Chan. Ca. 160 

3. A citizen and freeman of Lonabr, poſſeſſed of a leaſe worth 
1500 l. bought the reverſion and inheritance thereof in the name 
of truſtees, for 150 J. and died ; and whether this leaſe, bein 


the 1 was the queſtion; and it was decreed, that 
though this leaſe would be aſſets at law to pay debts, yet it ſhould 
attend the inheritance, though there was no declaration of truſt 
that it ſhould do ſo, and not be liable to the cuſtom ; per Notting= 


ham Ld. Chan. and this decree was confirmed on a rehearing by oh 


Nerth Ld. K. Hil. 1683. Dow/e and Derivall, 1 Vern. 104. 


The cuſtom of Londen ſhall not prevent the attendance of a term 


on the inheritance. bid. 2. per Nottingham Ld. Chan. 5 

4. On a mgrriage of B. s daughter with A. a freeman of Lon 
din, B. the father, ſettles a term for years in truſt, that A. the 
huſband, ſhould receive the rents and profits ull ſuch time as D. 


and E. or the ſurvivor of them, ſhould otherwiſe appoint, and then 


ſuch perſon as they ſhould appoint ; and for want of ſuch ap» 
pointment, ſor ſuch perſons as the ſaid A. by will ſhould ap- 
point; and for want of ſuch appointment, then in truſt for the 
executors and adminiſtrators of 4. The truſtees having made no 
appointment, the queſtion was, whether this term ſhould go ac- 


the cuſtom ; and Ld. K. was of opinion, that it was not to be 
looked upon as part of A.'s perſonal eſtate, becauſe it was never 
in him, but was ſettled by his wife's father, and therefore not ſub- 
ject to the cuſtom. Hil, 1702. Grice? and Gooding. . 

5. If a freeman of London is made both executor and reſiduary 
legatee, and he dies before he has made his election, whether he 
will take as executor or legatee; yet the legacy muſt be conſider- 


Ca. 310. per Ld. Chan. 


great part of his eſtate in that ſtudy, had given to the defendant, 
who had married one of his daughters, a little before his death, 
ſeveral receipts for making of ſtrong-waters, which the plaintiff, 
who had married the other daughter, and who had only 400 J. 
portion given him, alledged were worth 5007. per ann. certain 
profit ; and to induce the court to think they were of value, he 


only a piece of Quackery, and ſerves only to cheat the people) 


as to put a value on them in Chancery; and the plaintiff refuſ- 
ing to bring his 400 J. into hotchpot, the bill was diſmiſſed. 


Mich, 1682. Jenks and Holford, 1 Vern. 62. 


(B) What 


15K 


aſſets at law, ſhould be part of his perſonal eſtate, ſubje& to n 
cuſtom of London (there heing no declaration that it ſhould attend 


cording to that appointment, or be looked on as part of A.'s per- 
ſonal eſtate, who was a freeman of London, and fo go according to 


ed as ſuch, and will be ſubject to the cuſtom of London. 1 Chan. 


6. A citizen of London, having been a great chymiſt, and ſpent 


offered the defendant 500 J. for his intereſt in them, and prayed, 
that upon his bringing his 400 J. into hotchpot, the defendant _ 
might be obliged to account for them; but Ld. Chan, ſaid, 
That he would not ſo far countenance theſe receipts (which is 


—— 
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another ſhall have his part. 1 Lev. 227. But gere, & vide 1 Chan, Ca. 199. cont”. 


Cuſioms of London and York. 


(BY What Diſpofitim made by a Freeman of his Eſtate 
Fall be good or void, being in fraud of the Cuſtom. 


1. F a freeman of Landon is poſſeſſed of a term for years, and 

| he voluntarily aſſigns it as a proviſion for his child, and dies; 

Though Net his wife ſhall have her (a) cuſtomary ſhare therein ; ſo found 

(4) 8 . jury on an iſſue directed out of Chancery, and tried before 
not diſpoſe of 0. J. City and City, 2 Lev. 130. Bo 


— Tom his bildren; yet he may by his will appoint, that if one dies before twenty-one, 


2. If a freeman of London makes a deed of truſt of a term for 
years to the uſe of his will, and he by will declares it to J. . 
th's deed and declaration will be void, being againſt the cuſtom, 
Decreed 10 Car. 1. Mott and Smithies, 1 Chan. Rep. 84. 

3. A citizen of London, being poſſeſſed of a term for years, aſ- 
figns the ſame in truſt for himſelf for life, paying 20 J. per ann. 
to his ſon by his firſt wife, remainder to his faid fon during the 
reſidue of the term; and it was made a doubt, whether this aſ- 


ſignment was good within the cuſtom of the city of London, ſo as 


io bind the other children; and it was referred to the recorder to 
certify. Paſc. 1689. Clerk and Leatherland, 2 Vern. 98. 
4.᷑. A freeman of London having three baſtards by T. J. con- 
feſſes a judgment to her in 1000 J. defeaſanced for perm of 
500 J. in three months after bis death; and it was held, that this 
judgment being volunzary, ſhould not prevail againſt debts by 
limple contract, nor againſt the widow of the freeman, but that 
ſhe muſt have her ſhare according to the cuſtom of the city, with- 
out any regard had to this judgment; but his debts being paid, 
the judgment will bind the legatory part. Decreed Hil. 1690. 
Fairbeard and Baivers, ibid. 202. ante. 143. Ca. 15. S. C. 
5. A freeman-of Londen, by deed in nature of a will (the 
words of which were, I give and deviſe, but it was ſealed and de- 
livered) gave ſeveral goods to his children, but kept them in his 
poſſcſſion; and it was held per cur, in favour of the widow, that 
if goods are abſolutely given away by a freeman in his life-time, 
this will ſtand good againſt the cuſtom ; but if he has it in his 
power, as by keeping of the deed, c. or if he retains the poſſeſ- 
tion of the goods, or any part of them, this will be a fraud upon 
the cuſtom. Mich. 1692. Hall and Hall, 2 Vern. 277. vide 
iSid; 014, 5. Þ. 

6. A freeman of London having one daughter, and three grand- 
children by a ſon deceaſed, by deed aſſigns over ſeveral leaſes in 
truſt, to pay any ſum not exceeding 1000/7. as he ſhould ap- 
point ; and by deed and will he appoints 500 /. to his daughter, 
and the reſidue to his grandchildren ; and it was held, that this 

Vas in fraud of the cuſtom, and void as to the moiety which the 
daughter was intitled to. Decreed Trin. 1712. Turner and Jen- 
pings, ibid. 685. : ES: 


J. But 


Cuſtoms of London and York. . 153 


But if money be. given by a freeman of London to be laid out , cy,,, Ca. 

in abr and ſettled on bis eldeſt ſon for life, remainder to his 117, S. C. and 
firſt and other ſons in tail ; this ſhall not be reckoned any part of S. F. | 
the perſonal eſtate ; neither is the ſon obliged to bring it into 
hotchpot, to intitle him to a ſhare of the perſonal eſtate. Per 
Ld. Chan. Mich. 1685. Annand and Honeywood, 1 Vern. 345. | 

8. A freeman of London, who was a widower, and had ſeveral Gilb Eg. Rep. 
children, being poſſeſſed of a very conſiderable leaſehold eftate, 25 Is _ 
on a ſecond marriage conveys theſe leaſes, in conſideration of 2 by the firſt 
2000 . portion, in truſt for himſelf for life, remainder to his venter brought 
wife for life, in lieu and bar of all dower, cuſtomary eftates, Ic. their bill for an 
remainder to the firſt ſon of that marriage, and lo io every other Meeonnl pg 
ſon ; and in the ſettlement there was an agreement, that the * ed bs * 
truſtees ſhould ſell theſe leaſes, and inveſt the money in the pur- wholly belong- 
chaſe of lands of inheritance, to be ſettled to the uſes aforeſaid ; ed to them, and 
but the huſband dying before any purchaſe made, it was held, — 4 — _ 

fi, That the wite was barred from claiming any other part of nate woke 5 
the perſonal eſtate: 24%. That the children by the Grſt venter cluded from 
could have no right to thoſe leaſes; neither would this ſettle- any ſhare there- 
ment prevent the children of the ſecond marriage from coming in 2 by _— of 
for a ſhare of the reſt of the * eſtate; for by the agree- e proviſion 
ment theſe leaſes are now to be conſidered in equity, as if a pur- that it was de- 
chaſe had been aQually made, and the freeman had paid the creed, that this 


. . compoſition 
8 of his pocket. Decreed Mich. 1700. Hancock and lebe = 
Hanceck. 1 3 | | bound her; but 
her children being infants, were left to make their election when they came of age, whether they 
would abide by that proviſton made for them by that ſettlement, or relinquiſhing that, come in for 
their cuſtomary ſhare only: Andafterwards on arehearing, what ſhould come of the 

it was held to fall into the huſband's ſhare; and in caſe no diſpoſition was made thereof by 
Prem? it muſt go according to the ſtatute of diſtributions.—Vide p. 157. Pl. 4 & 5.2 Fern. 665, 
8. C. | | = | | 


O) Perſons intitled to the Benefit of the Cuflom, and 
julia toll. „ 
1. IF an heir or co-heir has a real eſtate ſettled on him by hi? 


father, he ſhall notwithſtanding come in for his ſhare of the 
1 eſtate according to the cuſtom of Ca) London, certified to (a) In Lenden 


the cuſtom. ' H.. 1683 Civil and Rich, 1 Vern. 216. 2 there hath been 


Jon. 204, S. P. Per Cur.? COTE. 


of mind, and there hath been a cuſtom, that if any freeman or freewoman dies, leaving orphans 


under age, unmarried, that they have had the cuſtody of their body and goods, and that the 


executors and adminiſtratois have uſed to exhibit true inventories before them; and if there a 

. Peaicd to be any debt, to be bound to the chamberlain, to the uſe of the orphans, in a reaſona 
ſum to make a good account thereof upon oath after they have received them; and if they re- 
fuſcd, to commit them till they were bound; this is a good and reaſonable cuſtom; and if the 
Eeclcfiaftical Court will compel them to make an account there againſt this cuſtom, a prohibition 


hes, Hob. 247. 7 


2. li a freeman ot London leaves London, and reſides in the = 
country, yet on h's seath his perſonal eſtate ſhall be (6) liable 22 be 


to he cuſtom 2 Verr. 110. he did * 


habit or die in London. 1 Rol. Rep. 316. 1 Sid. 250. All che children of a freeman, though 
he dice, and they were born ovi of Lenden, ſhall be orphans, 1 Vent. 180. 1 Mod. 80. If a 


legacy be given ty one tecmaf to the children of another, it ſhail be ſubje& to the cuſtom. 
Hutt. 30. If ar. ban is taker ont of the cuſtody of a perſon to whom the court of or 


have committed hi: (oy 5,47 impriſon the offender till he produces the infant, or is delivered 
3 or la 3s Rom, 116, S. C. adjudged, 1 Lev. 162, S. C. adjudged. Sa 
if ay one hon ichout the conſent of the Court of Aldermen, marry ſuck 
orphan unde ene © , bough out of the city, they may fine him, and impriſon hin 

t don pavirert tit | e ſhould not extend to marriages out of the city, their 
Powe: would be (it | 4. Car, 2, The King and Har wesd, 1 Vent, 178. x 


34, 8. S. 0j u . eee Ty, "0. the 
3. A 


made for them; 
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and Strange, 
S. P. Eq. Ca. the 


Cufloms of London and York: ?. 


3. A citizen of London dies, leaving a widow, and no children, | 
but has ſeveral grandchildren living at the time of his death; and 
queſtion was, whether they were within the cuſtom of the cit 


Abr. Fart 2. of London, or not; and Ld. Chan. taking time to conſider — 


caſe, and conſulting the Recorder and ſeveral of the aldermen, 
delivered his opinion, that grandchildren were not within the euſ- 
tom of the city of London. Paſc. 1686. Fowke and Hunt, 1 Vern, 
me But an after-born child ſhall come in with the reſt of the 
children for a cuſtomary ſhare of a freeman of London's perſonal 
eſtate. Decreed Trin. 1718, Walſam and Skinner. 


e 
both ſides.—Gilb. Eq. Rep. 153, S. C. in tetidem FVerbis with Prec. in Chan. 


(D) Concerning the Cuflom with roſpært to the Children of « 
Freeman , and here of Advancement, bringing ini 
Hotchpot, Survrvorſhip, and Forfetture. 


1. A NY proviſion made by the father, in his life-time, for his 
children, is an advancement within the cuſtom, unleſs it 
be declared by writing, that they are not ſufficiently advanced; 
and for ſome time it was held, that in ſuch writing there muſt be 

mention made, what ſum they received from their father, becauſe 
of bringing it into hotchpot. 1 Vern. 89. Per Cur” ; But fe- 
ther there be any difference in giving a portion before or after nar- 
riage, or whether preſents at chriflenings or lyings-in are t be 
_ reckoned an advancement, quære, & vide 1 Vern. 61. | 

2. By the cuftom of the city of London, where a child is mar- 
ried with the father's conſent, and there is a portion given in mar- 
riage, ſuch child is debarred from claiming any benefit of the or- 
phanage part, unleſs the father ſhall by writing under his hand 
and ſeal, not only declare, that ſuch child was not fully advanc- 
ed, but likewiſe mention in certain, how much the portion given 
in marriage did amount unto, that ſo it may appear what ſum is 
to be brought into hotchpot, 1 Vern. 216. But this matter ſeems 

10 be well ſettled by the following caſe and certificate. = 

3. Sir Ralo Box, a freeman of London, had two ſons and two 
daughters, both the daughters were married in his life-time ; and 
upon the marriage of one of them with the plaintiff, Sir Ralph 
entered into nes, to give 2000 J. with her for her portion; and 
there being an expeQation that her grandmother would leave her 
ſomething conſiderable at her death, which the plaintiff's friends 
were not willing to rely on; Sir Ralph covenanted to pay the 
further ſum of 400 /. for what the grandmother ſhould leave her ; 
the marriage took effect, and Sir Ralp/ paid the 2006 J. and 400 l. 

and the grandmother died, and left the plaintiff's wife nothing ; 
and now Sir Ralph being dead, the plaintiff and his wife brought 
this bill, ſuggeſting that ſhe was not fully advanced, though Sir 
Ralph had declared by his will, that ſhe was, and therefore 
ought to have an account of his perſonal eftate, and her portion 
ought to be made up to her a full cuſtomary part ; the court de- 
ſired the Recorder of London to certify what the cuſtom of the 
Gs .. ͤ —— —ç city 
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city was in ſuch caſes, who certified, (a) c. and Ld. Chan. (re, 


ſaid, that the certificate being the proper trial in this caſe, and may it pleaſe 
being againſt the defendant ; for when the certainty of the ad- Jau lordſhip, 


yancement appears, the father's declaring or not declaring her ful- * 


. order of his 
ly advanced, does not avail; therefore an account muſt be taken Majeſty's High 


of the eſtate, and the 2000l. muſt be made up her full cuſtomary Court of Chan- 
art, and the 490. paid for the grandmother's legacy muſt not cru of the 14th 


taken as any part, that being paid on a bargain only. Decreed wo» / nog 
Trin. 1699. Chace. and Box. | depending be- 

| tween James Chace and Elizabeth his wife, plaintiffs, and Sir Ralph Box, Knt. defendant, the 
Lord Mayor and Aldermen are required to ccitify the cuſtom of London by the mouth of the Re- 
corder, in the points fol owing, vis. Whether if a citizen of the ſaid city bath, in his life time, 
advanced any of his daughters in marriage with a portion of money, and ſhall, by any writ.ng un- 
der his hand and ſeal, declare ſuch daughter was by him fully advanced; whether ſuch daughter, 
by the cuſtom of the ſaid city, is not excluded from having or demanding any further, or other 
of her father's cuſtomary eſtate, as an orphan of the ſaid city; or whether ſhe ſhall, after her 
Laber deceaſe, have a ſhare of his cuſtomary eſtate, bringing what ſhe received on her marriage 
into hotchpot : We, the Lord Mayor and Aldermen of the ſaid city of Landen, having heard the 
ſaid parties, and their counſel learned in the law, do humbly certify your lordſhip, that by the 
Jaws and cuſtoms of the city, if any freeman's child, male or female, be married in the life-time 
ol his or her father, e his conſent, and not fully advanced to his or her full part or portion of 
his or her father's perſonal or cuſtomary eſtate, as he ſhali be worth at the time of his deceaſe ; 
then every ſuch freeman's child ſo mariicd, as atoreſaid, ſhall be excluded and debarred from hav- 
ing any further part cr portion of his or their ſaid father's perſonal or cuſtomary eſtate, to be had 
it the time of his deceaſe, except ſuch father by his laſt will and teſtament, or ſome other writ- 
ing by him written, and ſigned with his name or mark, ſhall declare or expreſs the valae of ſuch 
advancement ; and then every ſuch child, after the deceaſe of his or her ſaid father, producing 
ſuch will or other writing, and bringing ſuch portion ſo had of his or her father, or the value 
thereof, into hotchpot, ſhall have as much as will make up the ſame a full child's part or portion 
of the cuſtomary eſlate his or her ſaid father had at the time of his deceaſe ; xotwith/tanding ſuch 


father _ by any writing under his hand and ſeal, declare ſuch child was by him fully adraaced. 
Dated, C 1 | Wy 


4. A freeman of London having advanced his daughter with a 2 Freem, 279. 
portion, and intending to exclude her from any ſurther ſhare (on S. C. decreed, 
ſome diſpleaſure taken againſt her) made his will, and thereby re- bat the daugh- 


cites, that he had advanced her with 3oo/. and upwards, 2 


en a gives her for her ſhare, 
five ſhillings, and no more, and died; and after his death the bringing thegoo! 


| ſaid daughter brought a bill to have the ſaid 3oo/. made up a inHotchpot: dis 
moiety of his eſtate, (he having no other child, and the cuſtom Porter —4 
not extending to grandchildren) and had a decree accordingly ; , ny ler N 


was ſuppoſed 
for the words and upwards, are certum in incerto, and not to be re- that — 
garded, though it was objected, it might be 10000. or 2000l. or «pwward: was in- 


any other ſum above 300/. Decreed Hil. 1704. Bright and Smith, ſerted purpoſely 


| | to make it un- 
certain, which made it look like a trick; but if he had taken notice, that he had advanced his 
daughter, and not ſaid what, ſhe had been barred. 1b:d. 280, PO OD 


5. A ſeitlement of a real eſtate on a child is no advancement, Yide Cox and 
nor to be brought into hotchpot. 1 Chan. Cu. 160. neither does 2 1 
a deviſe of a real eſtate bar the child of its cuſtomary ſhare of £94 „ 
the perſonal eſtate. 2. Vern. 753. | | . 


6. If a freeman of London advances a child in part by a porti- 
on which is to be brought into Hetchpot, ſuch portion or ad- 
Lvancement muſt be brought into the orphanage part only. Per 
Ld. Chan. Mick. i685. Beckford and Beckford, 1 Vern. 345-2 
Vern. 281, S. C. decreed, wis. that the eſtate left by the teſta- 
tor ſhall be firſt divided into three parts, viz. the widow's third 
part, the orphanage part, and the legatory or teſtamentary part, 


and then what the children in part advanced had received, hall 


be brought into the orphanage part only, and not to increaſe 
whole eſtate: And . ; A Ne 


7. If there be an only child in part advanced in the father's * Vide Cleaver 
life-time, ſuck child [fall nat bring her part into Hatchpot v, there and Sfurling, 
8 l ö being Eg. Ca. Al. 
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being none in equal * with her; agreed between Fane and 
Bence, 2 Vern. 234. 1bid 630, S. P. Dean and Lord Delaware. 
5 And though there be a widow, yet ſhe is to have her third exclu- 
five, Ibid. 754, S. P. for if it were to be brought in, it muſt fall 
again into the child's part. 6 
| Gilb. Eg. Reg, 8. If a freeman of London dies, leaving two daughters and a 
32, 33. Loeffes wife, and one of the daughters dies, though after a diviſion and 
and Lewes, partition of the perſonal ettate, yet the ſurviving fiſter ſhall have 
S.C. and FP. the whole of the orphanage part. Per Ld. Chan. Trin. 1113, 
370, 372 Leoffes and Lewen. Ee OE 
S. C. and P. 9. If a child intitled to an orphanage ſhare dies before twenty- 
one, and unmarried, her ſhare will ſurvive to the reſt of the chil- 
dren, though ſhe makes a will, and deviſes it away at ſeventeen 
years of age. Per Cur, 2 Vern. 559. 
File Prec. ia 10. But if a man marries an orphan, who dies under twenty- 
Chas. $37. One, her orphanage part ſhall not ſurvive to the other children, 
88 but ſhall go to the huſband. Fouke and Lewen, 1 Vern. 88. | 
I. If a man marries a city orphan, and her portion is in the 
chamber of London, and he dies before her age of twenty-one, this 
| ſhall not be looked upon as a depofitum for the huſband, but as 
a debitum or choſe in action, which he not having taken out, or 
reduced into poſſeſſion, muſt ſurvive to the wife. Ar. Pheaſants 
caſe, 2 Vent. 340. 1 Chan. Ca. 181, 8. C. 
12. If the daughter of a citizen of London marries in his life-time 
againſt his conſent, unleſs the father be reconciled to her before 
| his death, ſhe ſhall not have her orphanage ſhare of bis perſonal 
eſtate; and it would be unreaſonable to take the cuſtom to be 
otherwiſe. Hil. 1 & 2 Fac. 2. Foden and Hewlett, 1 Vern, 354. 
Per Ld. Chan. : 


(E) Cuncerning the Widow of a Freeman, and what ſhall 
I be a Bar of her cuſtomary ſhare. - 


1. IF a freeman of London dies without iſſue, his widow ſhall 
| have her widow's chamber, and a moiety of the reſt of the 
perſonal eſtate; and as to the other moiety, ſhe may plead her- 
ſelf adwiniftratrix to her huſband, and a proviſo in the act of diſ- 
tributions, that it ſhould not prejudice the cuſtom of London, and 
the plea will be allowed. Hil 1682. Matthews and Newby, 
1 Ver n. 133. But quære as to this laſt point, for the proviſe in the 
ad extends only ts the cuſtomary Mare; and therefore the dead man's 
ſhare muſt be diviaed according to the flatute of diſtributions. Vid. 
poſt. 159. Caſe 2. : ; | 
2. A freeman of London having no children, made his will, and 
thereby deviſed a chattel-leaſe to one, and all his books to ano- 
ther, and as to all the reſt of his eſtate, conſiſting in money, goods, 
' mortgages, and credits, he gave the yearly profits and benefit 
thereof to the plaintiff, his wife, for life, by quarterly payments ; 
and directed his executors, out of his eſtate, to pay the plaintiff's 
funeral charges after her death, and deviſed to her the uſe of 
bis plate, Wc. during her life, and directed that his ſtock and 
eſtate in the hands of one J. C. ſhould remain there during his 
wife's life, and the produ paid to her for her maintainence, and 
JSC 
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deviſed over the ſurplus and reſidue to his brother's children; on 
a bill brought by the widow it was decreed at the rolls, that by 
the cuſtom of London ſhe ſhould have her widow's chamber, and 
one entire moiety of the perſonal eſtate, after debts paid, as well 
of the leaſe and books which were ſpecifically deviſed away, as 
of all the reſt and re ſidue of his eſtate, by the cuftom of the city 
of London, and ſhould have the benefit of the other moiety for life, 
by the will;; and decreed an account accordingly ; which decree 
. was confirmed upon an appeal to the lords commiſſioners, Mich. 
1689. Webb and Webb, 2 Vern. 110. 3 
3. J. V. a freeman of London, on a treaty of marriage with Fer. 5 
M. P. a widow, who had a conſiderable fortune and ſeveral chil- 3857 Ci. 
dren, agrees that he ſhould have only 600. of her fortune, and Eg. Rep. 81, 
the reſidue to be ſettled for her ſeparate uſe, and after her death, S. C. is totidem 
for the benefit of her children; and accordingly an indenture 1 
was prepared and executed before marriage, whereby ſhe, with 0 0 Md pe 
his aſſent, aſſigns over her fortune to truſtees, in truſt, that ſhe 462. 1 P. W ms. 
ſhould receive the profits of it for her own ſeparate uſe durirg her 634- 3 P. Mur. 
life, and after her death, that the ſame ſhould go and be divided 15. 320. 2 Fez. 
equally amongſt her children ; and J. IF. in conſideration of the 37% — 
intended marriage and marriage-portion of 6ool. makes a ſetile- 41l. 528 
meat on her, and at the end of the deed covenants, that if the 
ſaid M. P. ſhould ſurvive him, then his executors ſhould pay and 
deliver to the ſaid M. P. 6ool. out of his perſonaleſtate: The mar- 
riage takes effect, 7. . dies without iſſue; and it was inſiſted upon, 
that the widow was intitled to this 600. in the firſt place, pur- 
ſuant to the marriage-agreement, and to a full moiety of the per- 
_ ſonal eſtate, as his widow, by the cuſtom of London ; but the maſ- 
ter of the rolls held, that the agreement mentioning him a citizen 
| of London, ſhews that the cuſtom might well be in view at that 
time, and that this compounding for 600 l. in all events, exempt- 
ed her out of the reaſon of the cuſtom ; and deereed accordingly. 
Hil. 1711. Whithill and Phelps, vide Letter (B) Cale 7th, 8. P). 8 
144. A widower and a widow being about to intermarry, and Gilb. Eg. Rep. 
having only perſonal eſtate, by articles made before marriage 95, S. C. cited 
agreed, that in caſe the huſband ſurvived, he ſhould have 2000“. 8 
only out of his wife's perſonal eſtate, and the reſt to be at her diſ- e une of 
poſal,tFc. and in caſe the wife ſurvived, then ſhe was to have 2000. Pitt and Lee, in 
out of the huſband's perſonal eſtate, without ſaying only, or no more: totidem Verbis, 
The huſband, being a freeman of London, died, and his wife 
brought her bill for an account of his perſonal eſtate, over and 
above the 2000/7. and to be let into her cuſtomary ſhare thereof; 
but it was decreed, that the equal conſtruction of theſe articles 
muſt be to exclude the wife from any further ſhare out of the eſ- 
tate ; and though the words were not ſo full to exclude her; yet 
the intent of the articles appearing to be a mutual reciprocal 
agreement between them for ſettling each other's claim, ought nor 
to be extended larger on one fide than on the other; and there- 
fore the wife muſt have only the 2000/. Decreed Mich. 1714. 
Pott and Lee. : | Ch. Fo. Þ 
5. On a treaty of marriage between the defendant and ber late , - 8. u 
buſband, Edmund MWaterſon, deceaſed, indentures of leaſe and re- the certificate 
leaſe, by way of ſettlement, were executed'; whereby in con- and decree do 
firmation of the intended marriage, and 2000l. marriage-portion, Vt the caſe 14 
| Uands of Babington 1 
and Greenwood, Eg. Ca. Abr. Pt. 2. 8. T7. ||" 
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tled purſuant to the directions in the will- The widow inſiſted 


deing no negative words in the deed, made it the ſtronger; that 
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lands to the value of 2Qol. per ann. were limited to the defen- 


dant for life, for her jointure, and in full of all dower and title of 
dower to any lands, tenements, or hereditaments, whereof or 
wherein her ſaid intended huſband was or ſhould be feiſed of any 
eſtate of inheritance during the coverture between them ; and in 
the releaſe, William Waterſom, father of Edmund, covenanted, 
that in caſe Edmund ſurvived him, that then all his real and per- 


ſonal eftate, whereof he ſhould die ſeiſed or poſſeſſed, ſhould de- 
ſcend and come to Edmund, his heirs, executors and adminiſtra- 


tors: The marriage takes effect, William Waterſon dies; whereby 


| ſome real eftate and a confiderable perſonal eſtate came to Ed- 


mund; then Edmund makes his will, and having no iſſue, deviſes 
gool. to his wife, and ſome other legacies, and deviſes the reſi- 
due of his perſonal eſtate to be laid out in a purchaſe, to be ſet- 
tled on the plaintiffs, Bonnells, who were his nephews, and makes 


the plaintiff, Atkins, his executor, and dies; and the dill was 


brought againſt the widow for a diſcovery and account of the per- 
22 and that it might be laid cut in a purchaſe, and ſet- 


by her anſwer, that her huſband was a freeman of London, and 
that he dying without iſſue, ſhe, as his widow, was intitled to a 


moiety of his perſonal eſtate, as her cuſtomary ſhare ; and whe- 
ther ſhe were ſo intitled, or not, was the ſingle queſtion. For the 
plaintiffs it was urged, that ſhe was not, for that by this ſettle- 
ment ſhe was provided for already ; and by the cuſtom of London, 
where the widow is compounded with, as they call it, ſhe cannot be 
Jet in to any other part of her huſband's perſonal eftate ; that this 


was founded on very good reaſon, that the wife might not de- 


pend for ſubſiſtence on the caſualties of trade and other contingen- 
_ cies, whereto the perſonal eſtate might be liable; and e aac | 
 fince ſhe had in all events ſecured herſelf of a proviſion, and taken 
out ſo much from the huſband's power of diſpoſing of, ſhe ought _ 
to reſt ſatisfied with that proviſion ; that if this had not been in- 
_ "tended in full of her cuſtomary part, there would have been ne- 


gative words, or ſome proviſo in the ſettlement, that it ſhould not 
extend to exclude her of her cuſtomary ſhare ; that the perſon- 
al ſhare was under confideration, as appears by the covenant 


concerning the diſpoſition of it, in caſe the huſband ſurvived his 


father ; and therefore the proviſion being general, muſt be in- 


tended to be compleat, and to exclude her from any other; and 
on this ſide were cited ſeveral cafes, wherein a compoſition with 


the wife has been held a bar of her cuſtomary ſhare. On the other 
ſide it was argued, that ſhe ought not, by this ſettlement, to be 


excluded from her cuſtomary part; that if no ſettlement had been 
made, ſhe would, on her marriage, have been intitled to her dower 
at common law, out of the real eflate, and to her cuſtomary ſhare 
dodut of the perſonal eſtate; that this jointure came only in lieu of 
dover of the real eſtate, and that by the act of parliament 27 H. 


8. and therefore could be no recompence for her cuſtomary ſhare 
of the perſonal eſtate; that ſhe was intitled to one by the com- 


mon law, and to the other by the cuſtom ; and a recompence 


provided for one of them only, could be no recompence for the 
other, which ſhe claimed by a diftin independent title; that there 


they 
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did not intend to exclude her of her cuſtomary ſhare ; and 
therefore it was tied up barely in bar of her dower and title of 
dower ; and ſuppoſe by the ſettlement there had been a proviſi- 
on for her out of the perſonal eftate only, and that had been ex- 
prefſed to be in full of her ſhare of the perſonal eftate, would 
that have excluded her from her dower of the real eftate? no 
more ought this jointure, which goes only in bar of her dower of 
the real eſtate, be conſtrued to exclude her from her euftomary 
ſhare of the perſonal eſtate ; and the entries in the city books 
muſt be intended where the compoſition (as they call it) was 
only out of the perſonal eſtate ; and as to the caſes which have 
been in this court, they are all to this purpoſe. Ld. Chan. ſaid, 
He thought the reaſon of the caſe very ſtrong for the defendant, 
but that this point might be ſettled in a proper way, deſired to 
have the cuſtom certified, whether ſuch jointure before marri- 
age being limited to be only in bar of her dower, ſhould pre- 
clude her likewiſe of her cuſtomary ſhare ; afterwards the cuſ- 
tom was certified, to be That where a freeman, before marriage, 
makes a ſettlement on his intended _ and the ſame is thereby de- 
clared to be in full lieu and bar of her are of his perſonal eflate, 
that fhe is thereby barred to claim any of his perſonal eflate =_ 
his death ; but if the ſame were expreſſed to be in bar only of 
er,or thirds of lands, tenements and hereditaments, they ſaid the ſame 
had never been in controverſy in this court, nor had they any cuſtam 
concerning it. It was afterwards decreed to be no bar of the 
cuſtomary ſhare. Paſe. 2 Geo. 1. Atkins and Waterſon, | 
6. In this caſe the cuſtom of London was certified to be, that if g Co. i. 
a woman, before her marriage with a freeman, accepts a ſettle- Ch. 14. May 
ment out of his perſonal eſtate, without any notice taken of the 4, 1725, S. C. 
cuſtom, this bars her of any cuſtomary ſhare of his perſonal eſtate ay” - 0g 
after his death, if ſhe ſurvives : But note, this means only, that? 5 8. * 
the cannot ſingly and merely, by virtue of the cuſtom, claim Mieb. 1727. 
any other part; not that ſhe is thereby debarred from the benefit determined on 
of any i or deviſe he thinks fit to make her. Trin. 1 727. he certificate, 
Lewen and Lewen. ; . was in this caſe 


debarred of her cuſtomary part. The reaſon of the cuſtom in the preſent caſe ſeems to be, for 
that the wife does not here truſt to the cuſtom for her proviſion, By King C. Ibid. 17. 


(F) Concerning the legatory or dead Man's Share, what 
bail go cut of it, and how it ſhall be diſtributed. 


1. A Citizen of London deviſed 700 J. for mourning ; and the 
queſtion was, whether it ſhould come out ot the whole 
eſtate, or only out of the legatory part; for it was inſiſted, that 
if there had been no directions by the will, or if the will had 
only directed, that the expences of the funeral ſhall not exceed 
ſuch a ſum, then the deduQion muſt have been out of the whole 
eſtate : But per cur”, mourning deviſed by the will muſt come 
Out of the legatory part, and not leſſen the orphanage or cuſtoma- 
Ty ſhare. Mich. 1691. Deakins and Buckley, 2 Vern. 240. | 
2. If a freeman of London dies inteſtate, leaving a wife and 
children, one third of his perſonal eſtate, and the widow's cham- 
ber, muſt go to the wife, and one other third to the children, _ 
| | £2, tae 
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Cuſionts of London and York: 
the dead man's third muſt go according to the ſtatute of diſtribu- 
tions, vis. two thirds to the children, and the other third to (he 

wife, and that this dead man's third was not at all under the 
controul of the cuſtom ; agreed on as an undoubted rule. Trin. 
1718. Walſam and Skinner, 2 Vern. 559, S. P. 

3. If a freeman of London deviſes legacies more than the legz- 
tory ſhare come to, the legatees ſhall abate in proportion; and if 
a legacy be given to a child, though this ſhall go out of the legs. 
tory part, and cannot go in part of orphanage ; yet if the legz. 
tory part is not ſufficient, the legatee muſt abate in proportion. 
Vide 2 Vern. 754. Ibid. 111. | 
4. A citizen of London being poſſeſſed of a perſonal eſtate to 
the value of 18,000/. and having made a —_— Jointure to 

his wife on his marriage, it was agreed, that he might diſpoſe 

(Co) Nr. if it of two thirds of his perſonal eſtate by his will, vis. (a) one third 

has not been part, which would have belonged to his wife, had he not made 

—_— = a ſettlement on his marriage in lieu thereof, by which means her 
3s compounded cuſtomary part comes to be at his diſpoſal 3 and one other third 

With, the whole part, which is the legatory part, which every citizen may diſ- 

eſtate ſhall be poſe of by his will z and having two ſons and two daughters, he 

diſtributed a5 if makes his will, and by it deviſes two thirds of his whole eſtate to 


Parc" ayer ro his daughters, and one third to his ſons ; hereupon the chamber 


benefit of it to of on would have diſtributed his eſtate in this manner; frf, 


| mecrue to the To make an equal diviſion of the cuſtomary part, vis. of 6000 /, 
. _ amongſt all the four children, which was 1500/7. a-piece, and 
ry part, al in then allot two thirds of the reſidue to the daughters, and one 
Aa books ſaid third to the ſons ; ſo that by this diviſion each daughter ſhould 
that they ſhall have only 5500 J. and each brother ſhould have 3500/7. But 
2 Chan. 5 that the intent of the teſtator did to him 
P plainly appear to be, that his daughters ſhould have two entire 
| gatory and or- thirds of his whole eſtate, which is 6000 J. a- piece; and it was 
| phanage parts, decreed accordingly. Paſc. 1681. Love and , 1 Vern, 6, 
*5. In this caſe it was held, that where a freeman of London 
made his will, and deviſed legacies to his children more than 
their orphanage part would amount unto, without taking any 
notice whatſoever of the cuſtom, that theſe legacies ſhall be a 
ſatisfaction of their orphanage ſhares, to which they were intitled 
by the cuſtom in the nature of a debt, and that the legacies ſhall 
not come out of the teſtamentary or dead man's part, becauſe it 
is held in this court, that they ſhall not take both by the will and 
the cuſtom too; but where ſuch legacies are leſs than their or- 
phanage ſhares, whether they ſhall be pro tanto in ſatisfaction, he 
was in great doubt, and ſent it to the city to certify; though he 
| ſeemed rather to think they ſhould, in that caſe, take both, eſpeci- 
ally if none of the deviſes in the will were thereby diſappointed. 
Trin, 1729. at the Rolls, Nicholls and Nicholls. | 


(G) Concerning the Cuſtoms of York. 


1. TF a freeman of London dies in the province of 7 ork, ſeiſed 


and poſſeſſed of a real and perſonal eſtate, the cuſtom of 


the city of London for the diſtribution of his perſonal eſtate an") 
5 | prevan, 


Cuftoms of London and York: 


tail, and controul the cuſtom of the province of York. 2 Vern; 
48. beld clearly per cur”. 

2. So if a freeman of London dies in York, his heir ſhail come 
in for a ſhare of the perſonal eftate, though by the cuſtom of 
York he is debarred thereof; for the cuſtom of London which fol- 
lows the perſon, ſhall be preferred to that of 79 K, which is only 
local. Mich. 1688. Cholmely and Cholmely, ibid. 82. per cur”. 

. If a man within the province of York dies inteſtate, leaving a 
wit and no child, the wite ſhall have one moiety of the perſonal 
eſtate by the cuſtom, and the other moiety being without the euſ- 
tom, ſhall be diſtribute. according to the AR of Diſtributions. 
Decreed Trin. A. 687. Stapleton and Sherrard, 1 Vern. 465, 1 34» 

05. 2. 8. . | F 
; 4 Tn who lived in the province of York died inteſtate, ha- 
ring advanced all his children in his life-time ; and it was held, 
that the perſonal eſtate which he died poſſeſſed of ſhould be ſet- 
tled according to the act for ſettling inteſtates eſtates. Mich. 
1683. Goodwin and Ramſden, 1 . ern. 200. wide à Vern, 263. 
where a perſon who was an inhabitant of the province of York 
died inte ſtate, having before his marriage made a ſettlement on 
his wife in bar of her cuſtomary ſhare, and leaving children ; the 
queſtion was, how Ciſtribution ſhould be made; but there is no 
reſolution. = yo ES 5 

5. The inteſtate being an inhabitant in the province of York, 
left iſſue a ſon and a daughter only, and no widow ; the daugh- 
ter had a portion given her in marriage in lieu and full ſatisfaction 
of what ſhe might claim by the caſtom of the province of Yerk ; 
the ſon was alſo advanced by a ſettlement of lands ; the queſtion 
was, how the eſtate ſhould be diſtributed. For the heir it was 
infited, that now the cuſtom of the province of Tori is to be quite 
laid out of the caſe, and the ſame diſtribution made of the eſtate, 
as of any other inteſtate's eſlate, and by conſequence the daugh- 
ter to bring her portion into hotchpot, but the heir to have a 2 
ſhare, without regard to what lands had been ſettled upon him: 
But per cur”, the daughter muſt not bring back her portion into 
hotehpot, for that came in lieu of her cuſtomary part, and was 
the price the father thought fit to give her for the ſame. Jin. 
1692. Gudgeon and Ramſden, 2 Vern. 274, | 5 
5. An inhabitant of York having on his marriage ſettled his real 
eſtate on himſelf for life, remainder as to part on his wife for a 
jointure, remainder of the whole to his firſt and other ſons in 
tail, remainder to his own right heirs z the queſtion was, whether 
the ſon was thereby excluded by the cuſtom of the province of 
York, from having any ſhare of his father's perſonal eſtate; which 
point being directed to be tried on an iſſue at law; and it being 
found that he was thereby debarred, the fame was decreed ac- 
cordingly. Trin. 1700. Conflable and Conflable, ibid. 375. 


N CAP. 


CAP. XXIV. 


Deeree. 
\ 


; (A) Concerning the Drawing up and Inrolling of De- 
cerees. 5 N : e 
) Who are bound by the Decree. 
O) Concerning Error in the Decree, 
( be erning the Performance and Execution of 4 


” er. 


(A) Cocerning the Drawing ud and Inrolling of Decree 


1. Ty the drawing up a decree, it is not ſufficient for the regi- ene 
ſter to recite the bill and anſwer, and then add, that upon and it 


LI. 
f Net 


the reading of the proofs, and hearing what was alledged on 
either fide, it was decreed ſo and ſo ; but the facts which were 
N and allowed by the court as proved, muſt be particu- 

arly mentioned in the decree ; otherwiſe if a bill of review be 
brought, thoſe facts ſhall be taken as not proved; for elſe a de- 
cree could not be reverſed by a bill of review. 1 Vern. 214 
2 Chan. Ca. 161, 8. P. | 


2. Adecree being r in Michaelmas term, and the de- 
fendant dying ſoon after, on à motion to have it intolled, it was 
held by Ld. Chan. to be a thing often done; and that it was like 
a judgment at law, which, if pronounced before, may be enter- 
ed after the party's death; and the decree was inrolled according- 
a ton 227. Nel. Chan. Rep. 169, S. P. 3 Chan. Rep. 
3, 8. P. YE „ 
5 3. So where a former deeree of diſmiſſion being pleaded in bar 
to a ſecond bill, it was objected, that the diſmiſſion and decree 
could not be pleaded in bar, becauſe the decree was not ſigned 
and inrolled; and if the defendant would have it, that it was * 
ſuit full in being, then the plea was a plea in abatement only: 
But per cur”, either that Cit was for the ſame matter as the 
preſent, er not; if not, you Pught to have moved to have bet 


Decree: 


jc plea referred z but if It is, then that ſuit is either depending or 

determined, and either way is pleadable. Hil. 1684. Pritman 

and Pritman, 1 Fern. 310 g 
But if an adminiſtrator obtains a decree, that he, his ex ecu- 


teſtate before inrolment of the decree, ſuch decree ſhall not af- 
terwards be inrolled for the benefit of his adminiſtrator, for the 


ir adminiſtrator's title is gone. 2 Chan. Ca. 248. 
5 (BY) o are bound by the Decree. 


1. OF original parties to the ſuit, and likewiſe all thoſe 


"YL who come in pendente lite, and are made parties thereto 

by proceſs, are bound by the decree. 1 Chan. Ca. 3, 153. _ 
2. if there are two executors and one of them by decrec is pro- 
hibited to receive any more money, or meddle farther with the 
teſtator's effects, and a mortgagor to the teſtator, who was preſent 


mortgage- money to the executor who had the decree againſt 


5, 122, 8. C. But for this vide Title Notice, and what fhall be 


common, will be decreed in equity, 
two or three humourſome tenants . poſe it. 1 Chan. Ca. 48. 
* 4. do where a bill was brought 
5 to fines upon deaths and alienations ; and an iſſue was directed 
fo be tried at law, and found, that upon the death of the lord 
r tenant, there was due an uncertain fine, but not exceeding a 
Wenty-penny fine, that is, twenty years old rent; and upon 
alienation of the tenant, a fine altogether uncertain and arbitrary; 
nd it was inſiſted upon, that there being but ſome of the tenants 
jarties to this bill, the reſt would not be bound by this trial: But 
[d. K. held they would; and he ſaid he remembered the caſe 


eh numbers, no right could be done, if all muſt be parties; for 
dere would be perpetual abatements ; and it is no maintenance 
or all the tenants to contribute, for it is the caſe of all; and in 
de Exchequer and Dutchy it would certainly be ſo, and no dif- 
erence whe it is here; and he cited Sir William Boothby's caſe 
the Dutchy laſt Michaelmas term, where a bill concerning the 

dom of grinding at the lord 's mill was amended, and made to 


Ulity, he ſaid that was of no weight, and held, that all muſt be 
ound here as well as there. Mich. 1701. Brown and Howard. 


M 2 __ 5. The 


tors oradminiſtrators, my redeem a mortgage, and he dies in- 


at the hearing and pronouncing the decree, afterwards pays the 


him, he muſt pay it over again. Harvey and Montague, 1 Vern. 


| by ſome few tenants of Grey- 
t manor againſt the lord, to ſettle the cuſtoms of the manor 


if Nether Wierſdale, between Lord Gerard and ſome few tenants, 
ad Lord Notzingham's caſe in the dutchy, concerning the cuſtoms 
if Daintree Manor, for grinding and baking at the lord's mil and 
ake-houſe, and ſaid in theſe and a hundred. others, all were 
ound, though only a few tenants parties; elſe, where there are 


e on behalf of the plaintiffs and all the reſt of the tenants ; and 
$ to the objection, that the courts of Exchequer and Dutchy are 
duns of Revenue, and go by other rules than ordinary courts of 


169 
| 3 


3. An agreement by ſome tenants of a manor to incloſe or flint 2 Pers, 10g. 
and ſuch decree will bind 8. P. 


164 ecree; 
5. The plaintiff, being vicar of the pariſh of Wirk/worrh in Do 
By ſhire, brought a Subparne in the nature of a Scire Facias, again 
the defendants, to inforce the performance of a decree mage 
Car. 1. by which (amongſt other things) it was decreed, that al 
the miners within the ſaid pariſh, as well for the time being, a 
to come, ſhould pay the tench diſſi of lead ore cleanſed, Ec. io 1, 
vicar of the ſaid pariſh for the time being, for tithes, Cc. 71, 
defendants appeared to the Scire Facias, and ſet forth, that tb 
claimed not in privity under any of the parties to that decree, ani 
that ſome of them were ſeiſed of mines not then found out or © 
ed, and that there had not been any performance or execution 
the decree, and other matters in 'avoidance. The court bell 
that the decree extends to all miners within the pariſh, for t, 
time being; or to come; ſo the defendants are within the let 
and expreſaly bound by the decree, and as long as the deem 
ſtands in force muſt obey, Mich. 1690. Brown and Booth, 2 J. 
184. | 5 
bo 8 If a deviſee obtains à decree to hold and enjoy the lu te 
againſt the heir, who it was ſuppoſed had ſuppreſſed the will, u 
pending this ſuit a third perſon gets an aſſignment of a tmongay 
made by the teſtator, and then purchaſes the equity of redempi, 
ol the heir, having notice that there was ſuch a will, the purch 
' ſer ſhall not be admitted to diſpute the juſtice of the decree, nx 
to try at law, whether the will was not cancelled by the tef 
tor. Ibid. 216. Finch verſus Newnham, 
y Ca. Morrett 7. But if a mortgagee, after ten years ſuit, four reports, an 
al. verſus two trials at law, obtains a decree to forecloſe, and an accounti 
Nen. taken, c. yet ſuch decree, &c. will not hinder a ſubſequenti 
| cumbrancer from redeeming the firfl mortgagee, neither ſhall l 


1 is 

be concluded by the account taken in the rſt ſuit. bid. 663, . 4 
e os —_ 17; 
(C/ Concerning Error in the Decree. 100 

. 1 | VVV eir ad 

1. ATTERS aſſigned for error in a decree, muſt appear ed K 
the decree itſelf; for being inrolled, it is ſuch a reeui liabe ſuc 

as muſt be tried by itſelf ; but if a fact be miſtaken at the heui the 0 
the de 


and decretal order, that may be rectified upon a rehearing, 
Chan. Ca. 54. vide Bills of Review and Reverſal, Title Bil 
2. If a feme ſole exhibits a bill, and during the proceedings ma 
Ties, and no notice is taken of it, but the cauſe proceeds, a 
there is a decree for the defendant ; this will not be ſuffei 
cauſe to reverſe the decree, being no error appearing in the 
_ cree, but a matter which ſhould have been pleaded in abatem 
and of which the defendant alone might have taken advantay 

1 Chan. Rep. 231. _— 3 1 - 
3 . So if a mortgagor has a decree againſt the mortgagee to h 
a a redemption, and pending a reference the ſuit abates by the d 
of one of the parties, defendants ; but the account goes on, u 
the maſter is attended by the executor of the party dying, 
makes his report, which is confirmed and decreed ; this 4 
twenty years ſhall not be ſufficient error, ſo as to intitle the den 
of the mortgagor to a new account. 30 Car. 2. Sling /p. 
Hale, 1 Chan. Ca. 122. N 


+ 


Decree. 165 


+ 4. Sir George Downing brought an appeal in the houſe of lords 

om a decree made in the court of chancery, by conſent, ſuggeſt- 

g that thou h the regiſter in drawing up the order had drawn 

25 adecree by conſent (and the minutes were ſo too); yet he 

wet did conſent to ſuch decree, nor his counſel neither ; or if 

ey did, it was without his authority, and made affidavit of it; 

uche appeal was diſmiſſed. Fil. 1699. Downing and Cage. 1 | 
* 5. John Grice, by will, deviſes his rcal eftate to his wife for Asthis fol for. 


fe, and after to Thomas his ſon, for ninety-nine years, if he ſhould = 3 
0 


long lite, charged with the payment of 2 a- piece to Jom ſon iſſued oat of 
nd Thomas, the two eldeſt ſons of his ſon Thomas, at their age of land, and he di- 
yenty-one years, and dies; afterwards John the n dies in ed before his 


604, an infant, and inteflate ; after, in 1608, Thomas the father age of 21, (the 
— taking adminiſtration to Fohn his fon ; and this bill for che charge 


u brought to have an account and diſtribution of the perſonal to operate) 
tate of Jou Grice the grandfather, Thomas the father, and John 2 why it 


ſon; and on hearing the cauſe the court had decreed the 5000. 3 1 


racy, deviſed to John the grandſon, to be diſtributed among his for the benefit 
ther, brother and ſiſters, equally ; and a bill of review being of thoſe who 
ght to reverſe this decree, the firſt error aſſigned was, that on were ＋ 4 

ie Feath of Fo/n the grandſon, in the life of Thomas his father, the real eſtate, 


according to 


is cool. legacy veſted in his father by the ſtatute of diſtributions, p,wle and 
ouzh he took not adminiftration to him, and therefore ought Pawler, in 
tt to have been diſtributed as the perſonal eſtate of John the 2 Yen. 366, 7. 


ſon, but as the perſonal eſtate of Thomas the father, and 2 r 
jen the mother would be intit led to a third of it; and it was ad- Nes e 


tted that it ought to have been ſo; but it was inſiſted, that this 2 Freem. 93. 
xr did not appear in the body of the decree, as drawn up; for #/. 267. Ca. 1. 


jough it was laid in the bill, that the grandſon died in 1694, and . 13 
e father in 1698; and that it is confeſſed in the anſwer, they here his — 


d about the times in the bill; yet the defendants being infants, was chargeable 
er admiſſion is not ſufficient, unleſs proved; and it ſhall be ſup- oaly (as it 
ed it was not proved, becauſe if it had, the court could not ſeems) on the 


abe ſuch a decree, and the proofs cannot now be referred to. wana rf wg 


i the other fide it was ſaid, taking the ſacts to be, as it appears which, as 
the decree, as.drawn up and inrolled, it is a plain error, and it being but a 


iſt be ſo. taken now; and the queſtion is not at preſent, whe- term of 99 years 


er an infant's admiſſion be good, or not. Ld. K. held it ap error agar rota «| 


pearing in the bod y of the decree ; ſo the decree was opened. lowed in the 
in. 1706. Grice and Goodwin, | above caſe to 
ü | | | the inheritance, 

may make the portion (or legacy) diſtributable. But gzere, if (allowing it to be but a 
xy iſſuing out of a perſonal eſtate) as the caſe is here ſtated, it veſts in any manner until John's 
0it1, As it is not a deviſe to Fohn chargeable on that term, and 3 at the age of 21, 
s mentioned to be charged with the payment of the 50o/. to the children at their ages of 
" The difference of the wording of a legacy in theſe two manners is very plain (i. e. out 
a perſonal eſtate; wid. Salk. 415.) in the former caſe it. veſts and is. ** debitum in preſents, 
eacum in futuro,“ in the latter, neither ** Jebitum nor ſa!vendym” until the completion of the 
e prefixed, ſo that, as the caſe is here ſtated, whether the deviſe be out of the whole eſtate 
nheritance, or only out of the term, guære, how the diſtribution to the next of kin of Jah 
grandſon, or the intereſt ſurviving to the father as adminiſtrator, & c. could take place 

as it ſeerns to me) either to Paxglett and Paclett or to Salk. 415. &c.?. | 


d. There having been a decree made for a very liberal allow 
for the maintenance of an infant out of a truſt eſtate, and not 
ding to the truſt ; upon a rehearing it was endeavcured to 
ue the decree ; But per Cur. Where an infant memes by 
2 lecree 


166 


dome regularly beſore him ts be reverſed. 29 Car. 2. Laura 
| aud Berney, 2 Chan. Rep. 127. . 


£ * the deeree be ſigned and inrolled. 1 Chan. Ca. 6. 


| ſhould pay a ſum of ney by a time therein for that purge 
e 


of the decree had iſſued, and an attachment for non- performand 
thereof; and upon the return of the attachment, the defendu 
moved he might appear and be examined; and it was inſilted| 


| ceſs to go on, and would not admit the defendant to appear 


Decree. 


decree of the court, the court may, by the approbation of the 
infant's relations, allet him a maintenance, though no proyison 
In the truſt for that purpoſe; and this founded on natural equiy, 
and though in this Caſe the decree went beyond natural equi 
yet a decree any made in it, we will not reverſe it, Fs 


J 
| | ths | 
poſſibly we would not have made the gecree. Trin. 1691. Engle 


field and Englefield, 2 Vern. 236. 


D) Cincerning the Performance and Execution . 
FF 
1. THE Lord Chancellor tor the time being will inforce ibe 
execution of decrecs, though made by a prior Ly 
Chancellor; and though they are alledged to be unreaſonably, 
yet will aſſiſt with the utmott proceſs of the court, till they 


- 


2. If by decree mortgage-money is to be paid at a certain iu 
yet in cale of inevitable neceſſity the court may inlarge the tine 


ut where the court had decreed, that either the deſendu 


limited, or that in default thereof, that the plaintiff ſhould he 
and enjoy the lands charged therewith ; and a writ of executi 


ought to be admitted thereto, for that he might ſhew that i 
proces iſſued not regularly, or that he had paid the money, 
ad a releaſe, Fc. But the maſter of the rolls ordered the pr 


be examined, unleſs he would give ſecurity to perform the & 
cree. Mich. 1688. Roper and Roper, 2 Vern. g1. | 
* 4. The late Lord Allington's eſtate was decreed to be ſoldſ 
ayment of his debts and legacies, and that all parties intereſt 
Rrould join in the ſale ; and accorvingly the eſtate (being ads 
2000. per ann.) was ſold oF S. and conveyances executed | 
which there was a covenant for farther affurance ; afterwards | but 


x 


| ſold away 1600l. per ann. of the eſtate to another perſon, and i cou 


conſtrained to deliver all the deeds to him, ſo that he had n 
left to make out any title to the 4004. per ann. that remainedu 
ſold ; and therefore moved the court, that the pariies to the a 
veyance to him might be ordered to execute a duplicate oft 
conveyance to be kept by him, they refuſing to do ſo on the! 
motion; Ld. K. ſaid, he looked upon it to be within the coven 
for further aſſurance ; and ordered that a duplicate ſhould bet 
ecuted, but rhat it ſhould be indorſed on it, that it was oi 
duplicate ; but the matter being moved again by the other 
the order was diſcharged ; for that the decree being once ex 
ed, the court had no more to do in it. Mich, 1700. Mapper 
Lord Allington. . „ | 

That a decree is equal to a judgment, and to be paid acc 
in a courſe of adminiſtration, vide title Creditors and Debi 
that the benefit of is ſurvi vii jo the wife, vide title Baron and 0 5 


CAP. XXV. 


Deeds, and other Writings. 


(A) Alois obliged to produce them, to whom, and upom 
_ what Terms, and how they are io be kept. 

(5) Of ſuppreſſing and cancelling Deeds aud Writings, 
and the Conſequence thereof. g 
(C) Deeds and other Inſtruments entered into by Fraud, 

&c. in what Caſes to be relieved againſt. 


O) Defeat in a voluntary Deed, in what Caſes aided. 


ix Equity. 


(A) Who is obliged to produce them, to whom, and upon 
: what Terms, and how they are to be kept. 


1. HE plaintiff was a remainder-man in tail in a voluntary 

T ſettlement, and the bill was for a diſcovery of the deed; 
but it appearing to the court, that the intail was diſcontinued, the 
court would net relieve the plaintiff, Hil. 1688. Kelly and Berry, 

2 Vern. 35. vide Bills of Diſcovery, Title Bill 5 

2. So where a bill was exhibited to diſcover an ancient deed of 
Intail, alledged to be in the defendant's hands, and the defen- 
dant pleaded a conveyance made to himſelf of the eſtate in queſ- 
tion; and that, if there was any ſuch intail, the ſame was 
diſcontinued ; and the court allowed the plea, and ſaid, the 
would not aid the iſſue in tail againſt a diſcontinuance, hoogh 
by a voluntary conveyance. Pale. 1688. Bunce and Phillips, 
2 Fern. 50. Where affidavit muſt be made, that the party 
who prays a Giſcoyery of a deed, c. has it not his poſſeſſion, 
vide Title Affidavit, Letter (A). 

3: It an heir at law brings a bill for deeds and writings againſt 
the widow of his anceſtor, be muſt eſtabliſh her jointure, though 
Lu made after the marriage, and not purſuant to any marrage- 

| | Articles 
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articles, but purely voluntary. 1 Fern. 479, 480. per Curian, 
vide 2 Chan. Ca. 4. | 
4- A. brought a bill againſt one who was aſſignee of a leafe, 
and charged, that the detendant knew that the leaſe was expired, 
and that the ſame did appear by writings in his cuſtody, The 
defendant pleaiied, that he was purchaſer of the leaſe, and that 
at the time of the purchaſe he was informed, that there were 
fifty-ſeven years to come in the leaſe, and therefore gave after 
the rate of nineteen years purchaſe for it; and the plea was al - 
lowed. 2 Cern. 255. | 
F. A bill was exhibited for a diſcovery, whether in a mon- 
gage made by A. to B. which had been aſſigned to the defen- 
Gant, there was not ſome truſt declared for the benefit of the 
Plaintiff The defendant by anſwer denied there was any truſt 
gieel ed for the plaintiff; and the anſwer being replied to, the 
queſtion at the hearing was, whether the defendant ſhould be 
_ oblige* :2 produce the Gerd z and LA. K. ſaid, He would not 
| oblige him; for by this method all purchaſers might be blown up, 
Bur the reporter a«'cs a Quære tamen. 2 Vern. 463. For this 
vide how far purchaſers without notice are favoured, Title Pur- 
ehaſo A FPS 5 1 | 
6, I! there be a deed of ſettlement, under which two perſons 
| (a) If a man claim, the court will (Ca) order it to be brought into court tor its 
ſciſed of lands ſaſer cuſtody, and both parties to uſe it as they have occaſion, and 
in fee hath di- ke copies of it, if they pleaſe, 2 Chan, Ca.42 


vers charters, ; 
deeds, and evidences, and maketh a feoffment in fee, either without a warranty, or with ware 


ranty only againſt him and his heirs, the purchaſer ſþall have all the charters, deeds, and evi- 
dences, as incidect to the lands & ratiene Terre, to the end he may the better defend the land 
himſelf, having no warranty to recover in value; for the evidences are as it were the ſinews of 
the land, and the eoffor not being bound to warranty, hath no uſe of them; but if the feoffor 
de bound to warranty, ſo that he is bound to render in value, then is the defence of the title at 
his peril; and therefore the feoffee in that caſe ſhall have no deeds that comprehend warranty, 
whereof the feoffor may take advantage; alſo he ſhall have ſuch charters as may ſerve him to 
deraign the warranty paramount; alſo he ſhall have all deeds and evidences which are material 
for the maintenance of the title of the land; but other evidences which concern the poſſeſſion, 
and not the title of the land, the feoffee ſhall have them. Co. Lit. 6. a. 1 Co. 1, 2. 


7. A. on the marriage of his ſon, ſettled ſeyeral lands in this 
manner, vis. as to part, to the uſe of himſelf for life, and after 
to the uſe of his ſon for life, then to his firſt and other ſons in 
tail, and for want of ſuch iſſue, to the uſe of the plaintiff, who 
was his brother, and his heirs; and as to the other part of the 

| lands, to the uſe of the ſon for life, and after to the uſe of the 

Wife for her joiniure, then to the firſt and other ſons in tail; and 
for want of ſuch iſſue, to the plaintiff and his heirs ; the ſon and 
. wife died without iſſue in the life-time of A. and after their deaths 

"ol got the ſettlement, and cut it in pieces ; but the counter-part 
was intire, and in the hands of . and the bill was brought to diſ- 
cover it, and to have it preferred; and the counter- part being 
confeſſed in the anſwer, the plaintiff obtained an order at the 

Rolls to have it brought into court; and a motion was made to 
have that order diſcharged, for that the remainder to the plain- 
tiff was merely voluntary, and therefore he ought not to have 
any aid from a court of equity; but the court would not dil- 
charge the order, but made the deed be brought into court, there 
to remain, and thereby hinder 4. from ſelling the eſtate from 

the plaintiff. Trin. = ts Brookbank and Brookbank. 9 0 
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Of fuppreſſing and cancelling Deeds and Writings 
00 and the Conſequence thereof. x 


I A Suppreſſed a marriage-ſettlement, by which a remainder p,,.. in Chas, 
447 in tail male was limited to the plaintiff's father; and all 116, S. C. 
the prior eſtates being ſpent ; upon proof made that the ſettle- Vide Dalſte 
ment came to the defendant's hand, and that he had confeſſed -_ 2 
it in anſwer to a former bill, though now be denied it; the Maſ- p/, Jap. 85 
ter of the Rolls decreed the plaintiff ſhould hold and enjoy the caſ. 3.18 Will. 
eſtate, and this decree was confirmed by Ld. K. Trin. 1700. Rep. 731, 8. C. 
Eyton and Eyton, 2 Fern, 380. 5 3 5 
2. So where a perſon confeſſed, that he in a paſſion had burnt ! 4 
his marriage-articles ; but it being made appear, that he produce 389, hs 5 
ed them at the execution of a commiſſion ſubſequent in time to the Yes. 233. 
day on which he pretended to have burnt them, he was commit- 
ted to the Fleet, until he ſhould produce them; and although 
he afterwards made oath he had them not, and could not pro- 
duee them, and that it was inſiſted for him, that although the 
burning of the articles was a great miſdemeanor, yet a man was 
not to ſuffer etual impriſonment, becauſe he could not do 
what was impoſible for him to do ; yet he could not be diſcharg- 
ed until he had conſented to admit the articles were ta the effect 
inthe bill. Trin. 1706. Sampſon and Ramſey, 2 Vern. 561. vide 
1 Chan. Ca. 292, 293, S. P. Es og 8 
3. If A. on his marriage with B. ſettles lands on her for a join- Proc. in Chan, \ 
ture, which were ſubje& to an intail, and C. the brother of 4. is 35. Raw and 
privy to the intail, and ingroſſes the jointure-deed, and has the t, 2 
deed of intail in his cuſtody, and owns that he cancelled it, be- Mich, 1691, 


= 


ing under an apprehenſion that A. would dock the intail, and A. 
deviſes the inheritance to F. S. and dies without iſſue, though C. 
recovers in ej-&ment on the deed of intail ; yet equity will decree. 
the widow her jeinture; but J. S. being a voluntary deviſee, can 
have no relief, Mich. 1691. Rawe and Pole, 2 Lern. 239. de- 
creed, and affirmed in the Houſe of Lords. Fide Title Notice. 


(C) Deeds, and other Inflroments entered into by Fraud, 
. | | | , | . ® Por this vi | 
&c. in what Caſes to be * relieved againſt. 2 dogs 
TT 5 | [A 
1 4 For 300 J. granted to the defendant B. a rent- charge of a 
* 300 /. per Ann. out of lands in Jreland of 10001. per 
Ann. to hold ta B. and his heirs, to commence from the firſt 
Michaelmas or Lady-Day, after the death of A. without iſſue 
male, with a proviſo, if the ſaid 4. had any iſſue male, who 
ſhould attain the age of twenty-one years, the grant ſhould be 
void; A. died without iſſue ; and on a bill to be relieved againſt 
this rent-charge, the court decreed a reconveyance or leaſe there- 
of on payment of the 300 J. and intereſt ; it 2 in the 
cauſe by proof, that A. was young and neceſſitous, and had lived 
an idle diſſolute life, and that the debaucheries, in which B. was 
eften a companion with him, would ſoon end his days; 2 
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made this bargain without the advice of any friends or counſel of 
his on 3 and that he was utrerly incapable of getting children, 
as appeared by the oaths of his ſurgeons. Haſc. 1684. The Ear! 

: of Ardglafſe and Muſchamp, 1 Vern. 237. 

Prec. in Chan, 2. But where A. had an inn in Newcafile deſcended to him, 
206, S. C. which was let at 64 J. per Ann. but ſubject to a ſmall mortgage, 
accordingly. and A. being very poor, was inveigled to ſell it for 807. and af- 
a . Mu. 204. terwards hrought a bill to be relieved, but was difmiſſed : Ld. 
| Chan. declaring, that though the bargain was not a fair one, yet 

as it was not attended with ſtrong badges of fraud, there could 
be no relief againft it. Mich. 1502. Wood and Fenwick. 

3. If a bond be entered into by force and terror, but ſo as not 

to make it Dureſs, the court may relieve againſt it, at leaſt not 

—_ it to be carried into execution in equity. 2 Yern. 497. per 

4. A man poſſeſſed of a leaſe for three lives of a reQory, deviſ- 

ed the reQory by his laſt will; but that being void, it came to 

his three daughters, as coheirs and fpecial occupants: There be- 

ing a ſuit in Chancery, the buſhand of one of the daughters, fear- 

ing to be in law, and being made to believe that he thould be 

forced to pay the coſts, releaſed the arrears that ſhould be com- 

ing to him for his thare of the rectory to the other filters, who 

were to bear the charge of the ſuit ; and his ſhare of the arrears 

| amounting to 1000 J. the releaſe was ſet aſide, it being a miſap- 

prehenfion in him. Fil. 1681. Gee and Spencer, 1 Vern. 32. vide 

| 1bid. 20. where it is declared by Ld. Chan. to be the conſtant 

(a) A. had 4 rule in equity, to avoid (a) a releaſe, where there is Suppreſſu 


judgment of 1 Y..ooeltia Falfi 73). N 
21 againſt Veri, or Su ggeſtio aifi (b) | 3 | = 
B. B. gave A. a legacy of 5/1. and died; A. on receipt of this 5 I. gave the executor of B. : 
releaſe in this manner: I acin:uledge to have received ef C. 5 l. left me as a legacy by B. and d. 
releaſe to him all demands ich I againſt kim, as executer of B. can have, for any matter what- 
ſeever; and it was adjudged that the generality of the words, All Demands, ſhould be reſtrained 
by the particular occaſion mentioned in the former part thereof, viz. the receipt of the 5 1, 
legacy, and ſhould not be 4 diſcharge of the judgment. Paſc. 1 V. & M Knight and Cole, i 
Lev. 101. acjudged.. (6) Vide Brederick and Broderick, Eg. Ca. Abr. Part 2. 


(D) Deſect in a voluntary Deed, in what Caſe aided in 


Equity. | 


I. A Having two nephews, who were his heirs at Jaw, by con- 
e yeyance executed in his life-time, ſettled all the lands 
to the uſe of himſelf for life, remainder to his iffue, if he ſhould 
happen to have any, remainder to his nephews ; but in the enu- 
meration of the particulars of the lands, a miſtake was made; but 
the conveyance being merely voluntary, the court refuſed to 
ainend it, but left the lands to deſcend equally. between them. 
Hil. 1681. Lee and Henley F af, 1 Vern. 37, 38. | 
2. But if a man makes a voluntary ſettlement as a proviſion for 
his younger children, and for their maintenance, ſuch voluntary 
conveyance ſhall be ſupplied and made good in equity. 1 Fern. 
40. wide 2 Vern. 475. That if there are two voluntary deeds 
or conveyances, the fuſt ſhall prevail z and vide Title Agreements 
Leiter (C). NOT 


CAP 


CAP. XXVI. 
Deviſes. 


(A) of Deviſes, by whom and to whom. 
5 Of what Eftale or Iueręſt in the Devi er may he 
diſpoſe. 
0 What Words paſs a Fee in a Will. 
D) hat Words paſs an Eflate-Tail, and for Life. 
(E) Of executory Deviſes of Lands of Inheritance , and 
here of Contmgent Remainders and Cres 8 
as far as they relate to this Place. 
(F) Of executory Deviſes of Leaſes for Years; and here 
of the Limitation of the Truft of a Term, as far as it 
| relates to and agrees with the Deviſe thereof. 
(G) Of Terms for Tears and incertain Eu 4 
Deuiſe. 
a Of Dewſes by Implication. 
(1) Of Devi/es of Lands for Payment of Debts. 
(K) Of Deviſes or Things perfinal, as Grads, Chattels, 
&c. by what Deſcripuon, and 10 whom good. | 
n (L) here a deviſe ſhall be in 2 a thing 
due. 


(M) Of 4 Deviſes. | 


1, By deviſing what the Law already gives, or 
- what the Policy of the Law will not admit. 
2aly, By uncertainty in the Deſcription of the 

Thing devifed. 

zah, By uncertainty in the Deſcription of the Per- 

KB ne 
athly, By the Deviſee of Lands dying i in the Life- 
time of the Deviſor. 


: 2 hat Circumſtances are neceſſary by the 32 & * H. 8. 
and 29 Car. 2. What ſhall be a Revocali in and 4 
few Pubſication, vide Title Will, 
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(A) Of Deviſes, by whom and to whom. 
Wife whoſe huſband is bamiſhed for his life by Act of 
Parliament, may (a) make a will, and in every thing (a) By 34 & 


act as a Feme Sole, as if the huſband was dead. Trin. 1689. 35 #8.it is de- 


Counteſs of Portland and Prodgers, 2 Vern. 104. and the legaters 358 ag 


deviſe of any manors, lands, &c, by a Feme Covert, infant, ideot, or Non eompos, is not 
wu that ſuch only, who have a found and diſpoſing memory, can _ wit 6 Co, 23. 2. C 5 


172 Dees, 


Foe. 497. and under the Lady Sandys's will, whoſe huſband was ſo Bani ted, were 


that it is not ſuf- // r legacies. 
Min thee hy ecreed their legacies 


be able to anſwer to familiar and uſual queſtions, If a man makes a will in his ſickneſs by the 


over importunity of his wife, to the end he may be quiet, this ſhall be ſaid to be a will made b 
reſtraint, and l not be good. Styl. 427. 7 


| 2. A Feme Coyert executrix cannot deviſe any of the 35 

which ſhe hath as executrix, without the aſſent of the huſband, 

4% The bnt- or his Ch) agreement after. 1 Rol. Abr. 608. 

band may bind WE 

himſelf by covenant or bond to permit his wife by will to diſpoſe of legacies, &c. and this will 

be ſuch an appointment as the huſband will be baund ta perform. Cro, Elin. 27, Cre. Car. 

219, 376, 597, But it does not ous as 2 will, neither ought it to be proved in the Spiritual 
d. « 


Court. 1 11, 212. For the property paſſes fram him to her legatee, and it is his gift. 
Ibid. 211. fer Curiam, If he ance aſſents, be cannot after diſſent ; er 


ent to let her make a will, his conſent ſhall be ied till the contrary appears; _ 


what ſhall be a ſuſſicient evidence to an aſſent, vide 2 Mod. 172, 1 What religious per- 
ſons were diſabled from making a will, vide Rol. Ahr. 608 PR. "OP | my 


23. If a Feme Covert makes and publiſhes her will, and deviſes 
land by it, and her huſband dies, and chen ſhe dies, the deviſe is 
void, becauſe the conſuaunation is founded upon the making and 
publiſhing, which are void as, few. 344- | 

4 80 n one, being under the age of twenty-one years, makes 


his will, and thereby deviſcs his lands, and after attains the age 


(c) For this of twenty-one years, and dies without making any new publicati- 
vide And. 183. on thereof, this deviſe is (c) void. Mich. 15 Car. 2. Herbert and 
2 143- *Forbale, 1 Sid. 162. agreed per Curiam, upon a trial at bar. 
3 5. But an infant male at the (4) age of fifteen, or female at 
23 the twelve, if proved to be of diſcretion, may make a will of their 
ageof ſeventeen, perſonal eſtate, and it ſhall be good; agreed by counſel, and ad- 


thers that an mitted by the court. 2 Vern. | 
_— 2 Vern. 469. 


make his teſtament, and conſtitute his executor for his goods and chattels at eighteen. Ce, 
Lit. But as the common law hath appointed no time, it therefore depends wholly on the Spi- 


ritual Court. 2 Med. 315. fer Curiam; and it was ſaid, that they ſometimes allowed wills 
made by perſons of fourteen years of age; but however it being a matter within their juriſdic- 
tioa, the courts of law will not latermeddle. Ibid. 2 Jenes 210. 8 


6. Tenant - tail to him and the heirs of his body, with the 


| reverſion expectant in fee, cannot deviſe the land in fee to ano- 
(e) Becauſe at ther, though he dies without iſſue. 31 Af. 3. (e) adjudged. 


Common Law Quæ re Rationem. | 
it was only 2 ; 


| poſſibility, and not grantable or deviſeable; but whether ſuch a reverſion. could be deviſed by 


parol within the cuſtom, vide Styl. 409, 410. Dubiggtur, and there ſaid, that the Statute of 


Weſftm. 2. helped not the cuſtom, 


7. Tenant in tail may. deviſe lands to a charity, and ſuch de- 
wil ſhall be good, though there was neither fine levied, nor re- 
covery ſuffered of the lands. Duke's Char. Uſes 110. 2 Vern. 

45 3. S. P. decreed. „ - . | 

8. If there be two jointenants of lands, and one of them deviſes 
that which belongs to him, and dies, this is a void deviſe, and the 

deviſee takes nothing, becauſe the deviſe does not take effect till 

aſter the death of the deviſor ; and then the ſurvivirg jointenant 
takes the whole by a prior title, vis. from the firſt fecftment, ;. 
but in this caſe, if the deviſor ſurvives the other jointenant, then 
the deviſe is good for the whole, becauſe he being the ſurviving 


 Joitenant has the whole by ſurvivorſhip, and then the words of 


the, 


| 
{ 
4 
| 
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the will are ſufficient to carry the whole eſtate ; beſides at th* 
time of making the will, though he was not ſole tenant of the 
land, yet he was ſeiſed per moy & per tout; and it is impoſſible 
to fix upon any particular part which he meant to deviſe, becauſe 
he could not then call one part of the land more his own than 
another ; and the moſt genuine conſtruction ſeems to give the 
whole land, fince he was ſeiſed per tout of it at the time of the 
deviſe, Lit. SeQ. 287. Perkins, SeR. 500. 


. * 9. A wife may be a deviſee, though not a tee to the huſ- 
band ; for as the grant had been void, begs ths hufband and 
wife are but one perſon in law, ſo the deviſe is good, becauſe it 
does not take effect till after the death of the huſband, and then 
they are no more one perſon. Co. Lit. 112. 1 Rol. Abr. 610. 
10. A deviſe to the principal, fellows, and ſcholars of Feſus 
College in Oxferd, and their ſucceſſors, for maintenance of a 


ſcholar, 1s good by the ſtatute of charitable uſes, though ſuch 
deviſe had been mortmain by the ſtatute of wills. Bob. 136. 
Fled's caſe. Vide title Charity. 


11, A man might have deviſed to an infant in ventre ſa mere, 
though the deviſor died before the infant was born ; for he was 
in e in ſome reſpeR, and the freehold ſhall be in the heir in 
the mean time: (a) Dubitatur, 11 H. 6. 13. (a) Whether 4 
| PS FI 7% _ to an in- 
fant in ventre ſa mere in pr eſenti be been much don becauſe it is not to 
FFF ER 20% ohm rack Grediad. is to take imme 
| diately after the death of the deviſor, the freehold cannot, be in abeyance by the act of parties ; 
| but as the better opinion ſeems to be that ſuch a deviſe is good, it will be ſufficient barely to 
8 and con. 2s Dyer 303. 2 Med. 9. 1 Lev. 135. Moor 177. Pl. 312. 
220. Rayw, 163. 1 Keb. 851, 2 Bulſt, 273. 1 Rol. Rep. 110, 137. 2 Rol. Rep. 338 · Rays. 63. 
Carter 5, 87. 2 Mod. 292. And by Finch Ld. K. the doubt ariſes upon the ſtatute of wills, 
which enaQts, that it may be lawful to deviſe to any perſon or perſons, &c. but that at common 
law without queſtion it was good. 2 Mad. 9. But a man cannot ſurrender a copyhold to an in- 
| fant in wentreſamere. 1 Rol. Rep. 109, 137, 254. 2 Bult. 272. 1 | 


12. A deviſe to an infant in ventre ſa mere, when he is born, 
is undoubtedly good, and the freehold ſhall deſcend in the 
mean time. 1 Lev. 135. 1 Rol. Abr. 
Iz. So is a deviſe to an infant in ventre ſa mere, with a new 
. the will after his birth. Cyo. Eliz. 423. 
14. So if lands be deviſed to A. for life, the remainder to a 
poſthumous child, this is a good contingent remainder, becauſe 
there is a perſon in * take the particular eflate ; and if the 
| contingent remainder veſts during the continuance of the particu- 
lar eſtate, or eo inflante that it determines, it is ſufficient. Moor 
637. wide 3 Lev. 408. 4 Med. 259, 282. the caſe of Reve and 
Long ; and wide 10 & 11. V. 3. cap. 16. whereby proviſion is 
wade for preſerving remainders for the benefit of poſthumous 
children, 1 | | 
15. If lands are deviſed to two men, and the child with which 
the deviſor's child is enſeint, the child ſhall take by the deviſe, 
but whether jointly or in common, guere. Moor 177. . 
16. A baſtard may be a deviſee of land, but a monk cannot. 
Dyer 323. . 


00 Of 


1 7 4 Deviſes. 
Co) By the (B) Of what (a) Eflate or Intereſt in the Deviſor way 


hc ne” may he diſpoſe. 


viſcable by an 1. FF the father deviſes lands to his youngeſt fon, and the el- 


oe nc I deft fon knowing thereof enters into the land, and difſeiſes 
ther could they the father, and ſo continues till the death of the father, by which 


be transferred the will is (4) void; yet becauſe it was made void by deceit and 


from one to DI . ** a | | > 
— 2 _ be _ good 2 N 4g Per Ld. Chan. in 
by ſolemn live- Roſſwell and Emry's cale, 1 Rol. Abr. 378. | 
ry and ſeiſin, 3 ä 1 3 3 
matter of record, or ſufficient writing. Co. Lit. 111. 3. The reaſon of this is owing to the 
nature of the old feuds and tenures; for if this were permitted, the lord would be diſappoirted, 
not only of the profits of ward, marriage, and relief; but likewiſe it would be in the power of his 
tenant, by deviſing to a ſtranger, to put on him a perſon, who had neither r of mind, or 
ſtrength of body; though the one was requiſite to aſſiſt him in his courta, and the other to de- 
fend his perſon in the field, (3% If a ſtranger diſſciſes the deviſor, if he dies before re-entry, 
the deviſe is void, 39 H. 6. 18. ö. but if he re-enters, the deviſe ſhalt be good, for he was ſeiſed 
ab initio, 1 Selk. 238. Os | 


veyance executed, he deviſes all his lands to be fold for the pay- 


ment of his debts and legacies ; theſe lands will paſs, although 


(e) If a man de- he was not ſeiſed at the (c ) time of the will, and though there 


viſe lands in was no new publication. So if a man deviſes all his lands for 


— 1 ic. payment of his debts, and afterwards purchaſes land, equity will 
oily ſuch 76s cedent articles. Trin. 35 Car. 2. Prideux and Gibbon, 2 Chan. Ca. 


viſe is void, not 144. S. C. cited Lucds's Rep. 529. Mich. 10. Geo. 1. in Canc. 


being within th | | 
ſtatute of wills, for he is not a perſon having. Ploev. 348. So where a man deviſed to his wife 
all ſuch ſams of maney, lands, tenements, and eſtate whatſoever, whereof at the time of his de- 
- ceaſe he ſhould be poſſeſſed; and aſter the 'making of the will, he purchaſed lands of-the cuſtom 

of Gavelkind, and died without making any publication; and it was held, that theſe purchaſed 
lands did not paſs, for they were not ſua at the time of the making of the will; and the conſtant 
form of pleading is, that the teſtator was ſeiſed, and that being ſo ſeiſed, &c. which at leaſt is 
an evidence of the law; and there is no difference as to lands deviſeable by cuſtom or by ſtatute; 
but ſuch deviſe of things perſonal is good, though the teſtator had them not at the time of making 


his will, becauſe they go to the executor, and paſs not by the will, but by the aſſent of the exe- 


cutor, to whom the will is only directory; adjudged Mich. 6 Ann. in F. R. on a writ of error 
out of the C. B. and confirmed alſo on a writ of error in the houſe of lords, between Bunter and 
Cooke, 1 Salk. 237, 238. | LS e 8 


Vide Eq. Ca. 2. If A. purchaſes copy hold lands, and dies before admittance, 
br., Part 2. having firſt deviſed all his copyholds to T. S. the copybold lands 


W oodier and 


Greenhill. S. P. contracted for will paſs by the will; or in any caſe, if there are 
bill, S. P. 


articles for a purchaſe, and the purchaſer makes his will, and 
dies before any conveyance executed, yet the lands ſhall paſs 
| in equity. Trin. 15, Car. Davie and Bead/ham, 1 Chan. Ca. 39. 
Prec. in Chan. 4. A. employs B. to article for the purchafe of lands. which B. 
2320, S. C. — did, and the articles were made in April, but the poſſeſſion was 
ay” 24 Rep. not to be delivered till the Michaelmas following; A. before 
2 ri: Michael mas, or a conveyance executed, but after payment of the 
with Prec. a purchaſe- money, de viſed by ſufficient words to J. S. and after- 
Char. Vide wards A. takes a conveyance of the lands fo articled for, to him 
2 s Rep. and his heirs, and died; and it was held, and affirmed upon a 
[> rehearing, that the land paſſed by the will, and that an equitable 
ng intereſt is as well deviſeable as a legal eſtate. Hil. 1711. Green- 
| 2 7V ill. * 7 
ie. hil and Greenhil (d), 2 Vern. 679. The reporter adds A e 


Brocn's Rep. 5 h 
227, 481. cited 2 maſter of the rolls to have been ſo determined; but he took a diſſerence 
e 


where the purchaſe was before the will made, and where after; for in the laſt caſe teſtator had 
no equitable intereſt in the land, and ſo having no title, could deviſe nothing. Vide the caſe of 


Pitt and Lang ford, Eg. Ca. Ar. Part 2. 


2. If A. articles for the purchaſe of lands ; but before any con- 


decree a ſale of the purchaſed lands, although there were no pre- 
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| Whether the teflator after the date of the will, having talen a 
— to himſelf and his heirs, it did not amount * re voca- 
2. On a treaty of marriage, articles were entered into, whereby Zuge and 
| the ſum of 700 J. being the wife's portion, and 75007. more ad- Seuray, S. C. 
dedto it on the part of the huſband, in all 1400/7. was agreed accordingly. 
to be laid out in the purchaſe of lands, to be ſettled on the huſ- Tec. 1 
band for life, remainder to the wife for life, remainder to truſ- Fe. Res. 95 
tees to ſupport contingent remainders, Cc. The marriage takes S. C. ia toridem 
effect, the huſband dies without iſſue, and before any purchaſe Verbir with 
made purſuant to the articles, having firſt deviſed all his perſonal Pr: is Chaz. 
eftate to the defendant, who was his wife, and all his real eſtate : aaky ; SB, 
to the plaintiffs, who were his nephews, and one of them his 2 ; 
heir at Jaw, and made his wife executrix, but took no manner of 10 Med. 39. 
notice of the 1400 J. On a bill brought by the plaintiffs to have 528. 2 Ef. Abr. 
this 1400 J. as they would have the land, if the purchaſe had 553. pl. 2 10 
deen made purſuant to the articles ; for the wife took more by the 8 C. 1 Bares 
deviſe, than ſhe would be intitled to under the ſettlement, had it Abridgment. 52. 
been made; and therefore it was, that if it were to be conſider- S. C. Gilb. Hiſt. 
ed as lands, ſhe could not bave both, the deviſe of the perſonal * 325. 
eſtate. being more than an equivalent, and therefore a ſatisfaction. p;7 this caſe 
And it was held by Ld. Chan. that as this caſe is, if a purchaſe cited in 3 Will. 
had been made, even aſter the making this will, though at law Rep. 221. 
ſuch lands would not paſs, yet in this court there could be no 
queſtion, but the plaintiffs would have the benefit thereof by the 
relation to the articles ; and though no purchaſe was made, yet 
by the agreement the 1400 J. is to be looked upon in court of 
equity as a real eſtate, and as ſuch muſt go io the plaintiffs ; and 
decreed accordingly per Harcourt, and affirmed by Lord Copper. 
Faſc. 1915. Lingen and Souray.. . 8 
6. A man ſeiſed in fee deviſed his lands in truſt, to ſell part 
for payment of his debts, and till bis debts were paid, to pay 
100 l. per ann. to his natural daughter M. and after the debts 
paid 300 J. for her life; and if the have children, to convey 
ſuccefſively to thoſe children; but if ſhe dies without iſſue, then 
to convey to the eldeſt fon and heir of J. C. his nephew, and 
the heirs of his eldeſt ſon; but if he claim any thing during the 
life of M. then both father and ſon to be excluded from having 
any thing out of his eſtate. The eldeſt ſon of F. C. was A. who 
had two ſiſters, B. and T. A. died leaving iſſue F. who in the 
life of M. deviſed the lands in queſtion to J. S. and died without 
ſve ; and after the death of M. without iſſue, the truſtee con- 
veyed to the fiſters of A. and their heirs ; and the queſtion be- 
ing between the ſiſters and the devifee of J. it was decreed | 
the Lord Keeper, Treby Chief Juſtice, and Baron Pozel, that 
this being but a mere poſſibility during the life of M. the deviſe 
was void, and the lands well conveyed to the ſiſters B. and T. 
Trin. 7 V. 3. Bi/hop and Fountain, 3 Lev. 427, 423. 5 | 

*7. J. & who was to have had a conſiderable advantage by a 2 acm: Abr. 
will, was drawn in by fraud and falſe ſuggeſtions, to make a com- 53 
polition for his intereſt, and to give a releafe ; afterwards J. S. 
being ſenſible of the fraud, makes his will, and thereby (after 
her legacies) he deviſes. all the reſt of his s and chattels 
Whatſoever to his wife, upon condition that ſhe paid all his — 
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176 Devſſes. 
and made her ſole executrix; and it was held, that his right te be no 


ſet aſide the releaſe was deviſeable, and the words Proper for Llis. 
that purpole: Decreed Trin. 1701. Drew and Merry. 


() What Words paſs a Fee in a Will. 12 


1. IF A. deviſes land to B. to give, ſell, or do what he pleaſes ed bef 
6e Though 3 with it, theſe words by the (a) intent of the deviſor, convey 
get form of © fee 10 B. or if the words were to B. & Sanguini ſuo, they would Near, 
words, and the paſs a fee, becauſe the blood runs through the collateral, as well and th 


> gag as lineal line. Co. Lit. 9. 4. Bendl. 11. 1 Rel. Ar. 834. the lar 
Qcu | a 
| in deeds to convey an inheritance, yet may they be diſpenſed with in laſt wills, 4 b mir 
which time it is preſumed, that the teſtator is/ inops Confilit; and therefore, if a man deviſe 
lands to another in aum, or is Feodo fimplici, or to him and his aſſigus for ever, or to him 249. V: 
and his; or _ - hy one ſhall be 7 ge — in - _ caſes 4 fee paſſes by the will, 
for it is evi deviſor's intention, the gift ſhould. continue beyond the life of the | 
deviſee. Co. Lit. 6. b, 1 Bt. 222. Bendl. . a 57. 8 | rack 


2. A deviſe to a man and his ſucceſſors carries a fee ; for 


the word Succeſſors is intended Heirs, guia Heres ſuccedit Patri. 

Cro. Jac. 416. 1 Rol. Abr. 838. 5 

3. If a deviſe be in theſe words, I releaſe all my lands to A. 
and his heirs ; A. has a fee-fimple ; for where the intention of 

22 appears, the law diſpenſes with the form in a will. 


I. 34. | 
4. I appoint that J. S. ſhall have my inheritance, if the law 
- allows it, or that F. S. ſhall be heir of my lands ; theſe words 
ere ſufficient to convey a fee, Hob. 2. rm 4 
Vid. ant. off. 5. If a man deviſes land to his wife for life; and after her 25 
183. pl. 20. death to his three daughters, equally to be divided ; and if one 
which ſeems dies before the other, then one to be 


, heir to the other, equally nente 
| — to be divided ; this laſt clauſe gives a fee to the daughters; for hate ve 


the word Heir is Nomen operativum, and chiefly in à will ſhall be ring h. 
taken in its full extent; and then it reaches the moſt remote heit. mple 
1 Rol. Abr. $33. ET | 

6. A. deviſes land to his ſon and heir; and if he dies before Ml 15. I 
his age of twenty-one years, and without iſſue of his body then Wl the r. 
living, the remainder over, he ſurvives the twenty-one years, and Ie gives 

ſells the land; and the ſale was adjudged good; for he had a Wurix; 
fee-ſimple preſently, the eſtare-tail being to commence upon a Wh 
| ſubſequent contingency. Collenſon and Wright, 1 Sid. 148. | 
7. If a man deviſes lands to A. for life, and after his deceaſe, W - 8 
the whole remainder of theſe lands to B. theſe words paſs a fee 

in the remainder to B. Norton and Ladd, 1 Lut. 762. | 

2 Bac. Abridg= 8. If lands are deviſed to truſtees, without any words of limi- 
.. tation, to ſupport the truſt of eſtates of inheritance, they by 
„ implication muſt have an eſtate of inheritance ſufficient to ſup- 
port the truſt ; for there is no difference between a deviſe to 2 
man for ever, and to a man upon truſts, which may continue for 
ever de in the caſe of Shaw and Wright, Paſc. 1 Gu: 

2. in B. R. 5 
9. If A. deviſes land to B. for life, the remainder to C. paying I m n 
ſeveral ſums in groſs ; C. hath a fee, though all the ſums toge- rs 2 
ther do not amount to the annual rent of the land, for the deri f fr; 
ſhall be intended for his benefit ; and if he had only an eftate for 
life, he might die before he would receive the legacies out * won gr 


e 
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nd, and conſequently be a loſer ; for where there is a ſum in 
roſs to be paid, then the deviſee hath a fee, though the ſum 
+ not to the value of the land. Collier's Caſe, 6 C. 16. Cre. 
lis. 378. Co. Fac. 527. Oo. Car. 158. C. Lit. 9. J. 5 G. 21. 

10: So if A. deviſes lands to B. in conſideration that B. will 
eleaſe 100l. due to him, to the executors of 4. B. has a fee- 
mple upon his releaſe of the debt; for the deviſe ſhall be in- 

ed for his benefit, and an eſtate for life might be determin- 
d before he could receive 100l. out of the land. Bendl. 15. 

11. If a man deviſes 100. in legacies, to be paid within a 
ear, to ſeveral perſons, out of land to the value of 10ʃ. yearly, 
nd then deviſes the land to another, the deviſee has a fee in 
he land; for though the deviſe be not to him paying 1000. yet 
nde he muſt take the land ſubject to the charge of the legacies, 

e muft have a fee to have any benefit by the deviſe. 2 Lev. 
IO at eos „ 

12. But 1 devi to . payi o much, or ſuch an. DN 
ums out of the profits of the lands, the deviſze takes but an beta peck x aut 
flare for life ; for although he takes the land charged, yet he of lands in gene- 
w pay no farther than he receives, and ſo. can be no loſer. ral, and not 
6 Co. 16. 2 Mad. Rep. 25. e 8 
tat a loſs may appear, paſſes a ſee ſimple, gzere, & vide 2 Fern. 106. 
13. So if the deviſe had been to B. paying an annual ſum to Ou. as if every 
ther, this had been an eſtate for lier for he may pay this out WY fits ml, 


f the yearly profits, without any loſs to himſelf. Vide Co. Car. not fometimes 
D 627-5 ag On-Gr-416:On fir. 265-Orap Ban ep 
iſe of the annuity being general, (unleſs that be here a miſtake), ſubjeQe him 'to pay it at 
— and then he may be under à poſſibility of loſing, which is carefully avoided in all the 
14. If a man deviſes to his younger brother all his lands, te- 1 Fall. 239. 
ements and hereditaments, and all his perſonal eſtate, and = a _ | 
hateverelſe he had in the world, and makes him executor, de- A1 . 
ring him to pay his debrs and legacies ; the deviſee has a fee to de the S. C. 
imple by theſe words: adjudged on a fpecial verdict in C. B. and P. 
il. 1913. Ackland and Ackland . 3 
15. If a man deviſes 50. to be paid in three months, and ron. 181. 
the reſt and reſidue of his real and perſonal eſtate w hatſoe ver Rep. 299. 657. 
e gives to his dearly beloved wife, whom he makes ſole exe- 5 Brews's P. 
urix ; by theſe words the wiſe has a fee-ſimple in the lands, Cas. 467, 8. C. 
creed Mick. 1706. Murray and Wife, Ibid. 564. A 
| | deecxee, upon time taken by I. d. K. to conſider of this point. 
16. So where the teftator, being ſeiſed of copyhold and 
hold lands, deviſed all the reſt of his eſtate, ker free- 
Id or copyhold, to his wife and children, equally to be di- 
ded amongſt them; and it was held that the word eftate 
uſt ſignify the intereſt he had in the land, and fo paſs a fee. 
ver and Horner, 4 Mod. 89. For this vide Stile 281. 2 Lew. 
I. 1 Mad. Rep. 100. 2 Chan. Ca. 262. | 
17. A. deviſed in the following words, I give certain lands to S. C. cited a 
S. and I give to Jon Earl of B. my ſon-in-law, 5000l. and Retr 524, 
my mines, all which I give to my ſaid ſon-in-law, his ex- Or Ge 
ors and aſſigns, together with my plate and jewels, and 1729, in the 
ther my e ſtate real and perſonal, not otherwiſe dif) poſed of by caſe of Barry 
- thi po ig, 
en on great confideration, in which the Ld. Cooper when of counſel diſcouraged a vole af 


er in parliament.—S. C. cited by Talbot C. Mich. 1735. Car in Eq. Temp. Taibat 162. 
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this my will, for to be given by him to his children, as he ab 

think convenient, I ſolely truſting to his honour and diſcretion 
that he will give them fch proviſion as will be neceſſary; ani 
anather ns was, whereas I have contracted for the ſale af 
my fee-farm rents, my will is, that if my debts ſhall not be 
fatisfied out of my other eſtate, my executors (whereof the eq 
was one) ſhall and may ſell ſome part, or all of them, f 
E of them, notwithſtanding the rents are not deviſed 
y this my laſt will; and the queſtion was whether his fee. 
farm rents ſhould paſs to the earl of B. and for what eſtate: i, 
per Holt C. J. who delivered the reſolution of the court, the 
rents paſs by theſe words, all my real and perſonal eftate, for the 
word eftate is Genus generaliſſimum, and includes all things rea] 

and perſonal, and the fee of the rents paſſes, at leaſt the who 2. 
eftate of the deviſor, for all his eſtate is a deſcription of his fee U tak 
Counteſs of Bridgwater and Duke of Hh, 1 Sath. 236. lands 

"0. Av lady being in eight days time to be ma- 3: 
LO Ta ried to the 3 being * ill, made = will, and afig M his be 
decree. The ſeveral ſpecifick and pecuniary legacies, deviſes in theſe word, bis iff 
maſter of the tem, I give and bequeath all my lands and eftate in upper Cateſby eſlate 
— _ in Northamptonſhire, with all their appurtenances, to William gener 
| ſentled in the Ed of St. Margaret, E/q.; and made him and hin years, 
| point, by the Rudge ,executors and refiduary legatees, and died ſeiſed of : mtenc 
caſe of e,. of real aſtate of the value of 2001. per Ann. and poſſeſſed of abou provi 
D. 40 Bains, 2 perſonal eftate, and the plaintiff's wife was her ſiſter ani ſhoulc 
| above belr; and the only queſtion was, whether the defendant had J S. 
2 Bac. Abr. 56. a eftate in fee, or only for life; and it was agreed, that a d. provid 
8. C. £1. Verb, viſe of all her eſtate would have paſſed a fee; but a differences. C. 
: was endeavoured between fuck a deviſe of all her eſtate gere. 4-. 


rally, and a deviſe of all her eſtate at ſuch a place; that thi and h 
was only a deſcription of the place where the e lay, and m willed 
| deviſe of the intereſt which ſhe had in that eſtate farther tian if eich 
lor life; and it was agreed clearly, that a deviſe of all her lands Vere | 
would pafs only an eſtate for life, and not the eſtate in fee, correC 
Which ſhe had in thoſe lands: but the maſter of the rolls va Vas n 
clear of opinion, that he had an eftate in fee, becauſe the lands of the 
paſſed by tho firſt words, and the intereft in thoſe lands by the Fac. 6 
fecond; and if the word efiate meant nothing more than the 5. 
lands, it would be ufeleſs ; but if the deviſe had been of all ef ſon J. 
lands or eſtate at ſuch a place, he thought that would not ham mai 
paſſed the fee, hut would have been taken, according to the in tail 
common acceptation, for her lands at ſuch a place ; but as thi withor 
was, it muſt be a fee ; and decreed accordingly at the roll nor 
Paſc. 1729. Barry and Edgwarth, N Paine 
19. But where a manfeifed of black acre in fee by mortgage mite 
which was forfeited, and of white acre as his own inheritance 6. 
devifed white acre to his brother, and then deviſed all the bt m: 
ſidue of his goods, leaſes, mortgages, eſtates, debts, ready n ter de 
ney ; and other goods, whereof he was poſſeſſed, after dev! male o 
and legacies paid, to his wife, and made her executrix, an ihe wi 
died; and it was held, that this was no deviſe in fee to tere 1 
wife of the mortgaged land, for the word eftate is coupled he" tha 
' With chattles, which intended that he meant only eftates i eldeſt 
years ; and the rather, becauſe the words, whereof he was ness 
ſelſed, ſhew that he intended only to give her chattles and il uxfor 


| mortgage money, and nat the inheritance of the land. Vill 
un and Mirryland, Cv. Ear, 447, 1 Rel. Abr. 834. 
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For this head, 


D) What Words paſs an Eftate-Tail, and for Life. 
Vid. 2 Bac. Abr. 


i. V lands are deviſed to one, and if he die before iſſue, or if 56. G. 

| he depart not leavin iſſue, or if he die not having a ſon © 
(a) all theſe limitations (S) create an eftate-tail. 2 Vern. 766. (a) 1 . 
Vent, 23 1. vide p. 181, pl. 14. (5) Here it muſt be obſerved, that the intent of the diviſor 
vl ſupply thoſe words which are neceſſary in conveyances at common law: as if lands are 
ſeviſed to a man and his heirs male, the law will give him an eſtate· tail, and ſupply the words. 
(of bis body); fo a deviſe to one and ſemint ſus, creates an eſtate· tail; but a deviſe cannot direct 
n inberitance to deſcend againſt the rules of law; and therefore if A. deviſes to B. and his 
heirs male, though this is an eftate-tail, yet if B. has iſſue a daughter, who has iſſue a ſon, he 
dall never inherit; for the rule is, whoever claims as heir in tall male, mult convey his 
deſcent wholly by heirs male. Co. Lit. 9. b. 25, 271. Hob. 33. 1 Vert. 228. 

2. So if a man deviſes in theſe words, and if it pleaſe God 

to take my ſon R. before he Mall have iſſue of his body, ſo that the 
lands deſcend to his brother, this is an eſtate-tail in R. Owen. 29. 

. If A. deviſes to the eldeſt ſon J. S. and the heirs male of 
his body, for the term of 500 years; provided, if he, or any of 
his iſſue male alien the premiſles, thentoremain over, this is an 
eflate-rail, and the limitation for 500 years void; for though 
generally a deviſe to a man and the heirs of his 2 for 1000 
years, is a term, and not an inheritance; yet here the teftator's 
intent was, that it ſhould be an inheritance ; becauſe by the 

wiſo he took care to advance the iſſue of J. S. But if it 

Id be a term, then by the deſcent of the inheritance on 
J. 8. the term would be merged, and the iſſues would be un- 
23 for J. S. might alien the eftate, 10 Rep. 78. Maor 772, : 


4. A having two ſons, B. and C. deviſed Black Acre, to B. 
and his heirs, and White Acre to C. and his heirs, and further 
willed, that the ſurvivor of them ſhould be heir to the other, 
if eicher of them died without iſſue; though the firſt words 
were ſufficient to paſs an eſtate in fee, yet the ſubſequent words 
correthem, and paſsonly aneftate-tail, and the remainderin fee 
was not contingent, but executed, each ſon being tenant in tail 
: * part to him deviſed, with remainder to the other. Cro. 

ac. 695, . | 

5. If a man deviſes lands to his wife for life, and after to her 
lon F. 8. and if he dies without iſſue, having no ſon, then the 
remainder over; J. S. the ſon, by this deviſe, takes an eſtate 
in tail male; for though the deviſe to the ſon, and if he dies 
without iſſue, had been a good tail general, yet when the de- 
viſor went further and ſaid, having no ſon, he thereby ex- 
pained what iſſue he intended ſhould inherit the land, and 3 
limited it to the iſſue male. 1 Rol. Abr. 8379. Qu of this eaſe 

6. A. ſeiſed of lands, deviſed them to his wife, if ſhe did as it ſeems by the 


: V ill, that i 
her deceaſe ta enter and hold the land to him and the heirs 3 3 


male of his body, the remainder to his other ſons in tail male; of ve 
the wife did not marry, yet the court reſolved tliat the lands wife's marriage, 
that the intail ſhould be created in all events; but that the 2 
eldeſt ſon ſhould not enter till after the deceaſe of the wife, which alſo im- 
unleſs in caſe of her marriage, and then to enter preſently, plics, that if ſte 
Luxford and Cheek, 3 Lev. 157. e 
© $'eater eſtate than that eſtate for life which ſhe ſhould have even tho! 


. in l evinz ſeems to me entirely co trerg to the words of 


9 contrary to the intention of the teſtator. 


ſhe did marry. The 
the will, and moſt probabl: 
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not marry ; and if ſhe did, then his eldeſt fon preſently after words of the 


Kere intailed by the will, taking the intention of the deviſor to ſhould not enter 


ſhould have 
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180 Deviſes. 

5. But where A. deviſed all his land to his wife, until hi 
ſon ſniould be twenty-four, and then to his heirs for ever; ang 
when he came to twenty-four, ſhe ſhould have the third part 
for her life; and if he dies before twenty-four, then ſhe to har, 
all for her life ; and after her deceaſe, if the heir has no iſſue 
the remainder to PB. the remainder to the right heirs of the de. 
viſor; the heir came to twent four, but no eſtate- tail was cre. 
ated by the will; for the fee · ſimple deſcended to him, and ibe 
limitation was to take place, if he died before the age of twenty. 

four, which he did nor. Dyer 124. 4. 1 Ral. Abr - 839. 
8. A man deviſed all his fee-ſimple lands to his wife for life 
and after her death to A. B. and C. his three daughters, equally 


to be divided ; and if any of them die before the other, then the 2000 
others to be her heirs, equally to be diyided ; and if they al i. 55 
die without iſſue, then to others named in the will; and it wa; l f 


adjudged, that the daughters had an eſtate- tail. Ov. Fac. 40 
1 Rol. Abr. 8 36. : „ * 
9. So where the deviſe was to a man and his heirs, and if 
he die without iſſue, that then the land ſhall go to A. and l. 
or the ſyrvivor of them; adjudged an eftate-tail in the firſt de. 
viſee ; for in theſe caſes the extent of the word heir is confined a 
to the deſcendants, or iſſue of the deyiſee, ſince otherwiſe the , -=Y 
limitation over cannot veſt according to the intent of the deviſer, lng, | 
ſor they will not allow a limitation of a fee upon a fee. 1 Ri 15 
Abr. 8 36. Moor 864. Hob. 75. Poll. 487. Cro, Fac. 448. er t 
10. A. having iſſue B. and C. deviſed ſome of his land to 3 
his eldeſt ſon, and the heirs of his body, after the death of hi in «9: 
wife; and if B. died, living his wife, then to C. his fon, and 
deviſed other lands to his other ſon, and the heirs of his body; . 
and if he died without iſſue, then to remain over; B. died in ions 
the life of the wife, and yet it was adjudged that C. could nt ** f 
enter into the land while any iſſue of B. remained; for the word il x has 
of thedeviſe, that if B. died, living the wife, did not ahridge the ¶ cndin 
eftate-tail which was given by the former words, becauſe the ¶ .c.;; * 
teſtator could not be ſuppoſed to intend to prefer the younger I hndst 
ſon before the iſſue of the eldeſt, eſpecially when he had in tte the de 
former part of the will ſettled it on the eldeſt, and made the ſame 3 
proviſion af other lands the ſame way, for the younger ſon. ii teycc 


+6: Jul,, 330, 231. f. 188. pl. 9. Sens S, GG „. 
The ns 8 . E. deviſed land to B. his fon, and if C. his daughter ſur- 2 


right; and the vived B. and his heirs, then ſhe ſhauld have the lands; and it nian 
reaſon of it is, was adjudged that B. had but an efate-tail, for the word /ein 2 

that in the latter muſt be intended heirs of his body, for he could not die with _x 
caſe there is no + *- 44 x lle his GR : Ie: bar if the wi ns, th 
| Intent appearing Out collateral heirs while his ſiſter was alive; but if the wil eq 
to make the had faid, that if F. S. a ſtranger, ſurvives B. and his heirs, {Mb idue 
FVaoords carry any then he ſhoyld have the land, there B. had a fee-ſimple, and 152 0 
| Other ſenſe than then the intended remainder muſt be void, for it is ta veſt one — 

| 2 2 contingency of B's dying without heirs, which is too diſfant 16 
the es i 20 expect ; and the whole fee-ſimple being in B. there can be . 
is inipoſible, no preſent intereſt to yeſt in a ſtranger. . ebb and Herring thie 3 
that the deviſee Cyd. Jac. 415, 416. 1 Salk. 233. | US: 
mould die with- me. fac. 415, 4 5 Za a | or oral 
out an heir while the remainder map or his iſſae continue; and therefore the generality of tit the * 


word heirs ſhall be reſtrained to beirt of the body; ſince the teſtator could rot but know, tht 
the deviſee could not die without an heir, while the remainder man, or 2 of his iſſue, — 1 0 ] 
| | 4 


heir m 


nued. per Talbot C. Mich. 1733- Ca, in Eg. Tempt. Talbot 2. Vide tire caſe of Ty:e and 1 
. Ca. Ar. xt Zo IR | remain 
| | pe, V+ 
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12. Zo where A. deviſed to B. for his life, and to his heirs; 
ind for want of heirs of him, to C. in the ſame manner, and 
ſor want of heirs of him, to D. and his heirs for ever; the jury N 
fund that B. and C. were brothers, and that D. was next couſin 
and heir to them, though not mentioned in the will; and the 
court held, that they had but an eſtate-tail, and the remainder 
in ſee to D. good; for D. being couſin and heir to them, proves 
that he intefded heirs of the body; alſo vun of heirs of Am, 
are to be täken for want of heirs of his body. Parker and 
Thacker, 3 Lev. 70. 7 Co. 4. 3 5 | 

13. A deviſe to J. S. in perpetuum, and after his deceaſe, re- 
mainder to his heir male in the ſingular number, is an eſtate- 
wil, for heir is Nomen rollectivum. 1 Bulft. 219. | 
14. If A. deviſes to B. for his natural life, and after his de- la tis caſe the 
ceaſe he gives the ſame to the iſſue of his body lawfully begot- caſe of Spalding 
ten on a ſecond wiſe; and for want of ſuch iſſue to J. S. and his and yo | 
heirs for ever; provided that B. may make a jointure of all the oo ** by 
premiſſes to ſuch ſecond wife, which ſhe may enjoy during Hal C. J. 
life; this is an eſtate-tail in B. for the word iſſue is Nomen col. 
kf&ivum, and takes in the whole generation. King and Mel- 
ling, 1 Vent. 225. 2 Lev. 38, . CG 

15. But where lands were deviſed td 4. and his wife, and - 
iter their deceaſe to their children, they having then a ſon 
and a daughter ; it was adjudged, that 4. and his wife had bur 
an eſtate for life, for no greater eſtate had paſſed at common 
law; and the intent of the deviſor muſt plainly appear, or they 
will never admit of a conſtructiondifferent from whiat they would 
allow in conveyances executed in the life-time of the party; and 
for that reaſon, when the deviſe is to B. and his children or iſſue 
J. having iſſue at the time of the deviſe, it muſt take effect ac- 
cording to the rules of the common law, and Bñ. can have but an 
eſtate for life Jointly with his children; bur if A. had deviſed his 
lands to B. and his childrenor iſſues, and B. had none at the time of 
the deviſe; then he takes an eftare-tail ; for it is plain, by the 
intent of the deviſor, that the children ſhall have the land; and 
| they cannot take as immediate deviſees, for they were not in efſe, 
wr by way of remainder, for the deviſe was immediately ro . 
and his children, and they ſhall be taken as words of (a) limi- 92 Ar are 
ation, vis. as children of his body. Wild's cafe, 6 Co. 17. b. (5,0 more 
words, this paſſes but an eſtate fot life: ſo if the deviſe had gone further, to him and his aſ- 
gu, theſe words of themſelves had not inlarged the eſlate. Co. Lit. 9. . But though an ex- 


preſs eſtate for life is given to the anceſtor, with a limitation to the heir or heirs of his body, ot 
die ſue; yet regulatly the anceſtor takes an eſtate-tail, according to the tule laid down in 


ly's caſe, 1 Co. 99. viz. That where the anceſtet takes an «ſlate of frechold, a limitation fo 


bi right heir, or heirs of his body, are wotds of limitation, ang not of purchaſe ; but the en- 
ceptions to this general rule will beſt appear by the caſes themſelves. 
16. If a man deviſes to 4. for life, and afterwards to the next 

heir male, and to the heirs of the body of ſuch next heir male, 
this is only an eſtate for life in A. for the inheritance is limited 
or grafted on the eſtate of the heir in the ſingular number, and. 
therefore he ſhall take by purchaſe. Archer's cafe, 1 Co, 66. 

17. But where a mandeviſed land to his fon for ever, and after 

ls deceaſe the remainder to his heir male for ever, with other 
remainders over; this was held an eftate-tail in 4. for though 
the firſt deviſe being to him for ever, would give him a fee-fim- 
Pe, yet the ſubſequent words, to his Heir male, fhew what fort 
inheritance the deviſor intended him; and the word err be- 
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ing Nomen collectivum, is ſufficient in a will to create an inhe;;. 
tance, 1. Bult. 219. 1 Rol. Abr. 836. 25 
18. If lands be deviſed to 4. and B. equally to be divided 
they have but an eſtate for life, for this can mean no more than 
chat they ſhould ſeverally occupy the land. Cv. Eliz. 3 30, 
Kol. Abr. 834. | 
19. A. ſeiſed in fee of a houſe and land belonging to it, de. 
viſes the moiety of the houſe to his wife for her life. Iten, he 
' deviſes the other moiety of his houſe to his ſecond ſon. en obliq 
he deviſes the ſaid houſe, and all the land belonging to it, w eftate 
his ſecond ſon; yet the ſon took but an eftate for life, for the Ml is no 
ſecond deviſe to the ſon had its effect, by conveying a moiety ſhall 
of the houſe and land which he had not by the firſt deviſe, WM by pt 
and there are no words in the will to create a larger eftate. 1 this 
; Ral. MAN Fer 55 = 
vid ante 176, 20. Ifa man deviſes lands to his three daughters, equally to I unge: 
Can: kh be divided between them, and if one of Harm a before toe fore a 
ſeemscontingent thers, that then the others ſhall be her heirs ; theſe words give Ml but in 
to this ale. them no intail, but for life only, becauſe it is not to them and ll tis l. 
their heirs, or heirs of their bodies; wherefore they have only Ml *fter 
an eſtate for life, with croſs remainders of each one's part w mous 
the ſurvivors for life. King and Rumbal, Ibid. 836. ton a1 
21. A copyholder in fee furrenders to the uſe of his will, and ] in 
by will deviſes his copyhold lands to his wife; and if ſhe hath MW ment 
iſſue by the deviſor, that the iſſue ſhall have it at his age of ſl and it 
twenty-one years; and if the iſſue die before that age, or before ¶ and o 
his wife, or if /he hath no iſſue, then ſhe ſhall chuſe two attor- WI 24- 
nies, and ſhe to make a bill of ſale of my lands to her beſt ad- troit ! 
vantage; and per curiam, ſhe hath only an eftate for life, and in caf 
| having no iſſue, hath no intereſt to diſpoſe, but an authority I truſt t 
only to nominate two who ſhall ſell, and the vendee ſhall be in I {enda! 
by the will. Beal and Shepherd, Cro. Car. 199. heir m 
Stix. Rep. 558. 232. A man ſeiſed in fee made a ſettlement of his lands on 6. 'mpli 
C. his ſon for life, remainder to his firſt c. ſon in life. 
4 mod. 316. tail male, reverſion in fee to himſelf; and afterwards he made Ml 236, * 
5 37- his will as followeth : as touching my lands and tenements, my | 
ce. Ae will is, that if my ſon's wife die, during the life of her huſband, MM n. in 
| without iſſue male, that then. he ſhall have power to makea aft v. 
Jointure to any other wife; and for want of iſſue of his ſaid on, 
then the lands ſhall be and remain to his ſon by any other wife, Bl deccafe 
and his granddaughter ſhall have 4oool. and in caſe of failure fi *'the 
iſſue male by his ſon G. then all his lands ſhall go to his grand- z ben, 
children and their heirs, ſhare and ſhare alike : and the cont Bl ber an 
held, that it could not be made an eſtate-tail, by tacking the BN utterly 
eftate by the will to the eſtate for life in the ſettlement on pur: bm 1: 
poſe to ſupport the contingent remainder, becauſe the ſettle era: 
ment and will are two diſtinct conveyances ; and therefore judg. cg B. 
ment was given, that this was not an eſtate-tail. Moor an the ſaig 


Parker, 4 Mod. 316. | | tie zge 
ZL. Raym. 203. 23. One by will deviſes lands to A. for life, without im. * 
S. C. eachment of waſte, and in caſe he ſhall have iſſue male, he 


2. Bac. Abr. 60. ſuch iſſue male and his heirs for ever; and after the death d bet e. 
A. in caſe he leave no iſſue male, to B. and his heirs for ever, an **tit 
dies; A. ſuffers a common recovery, and declares the uf? ! 
himſelf in fee, and by his will deviſes it to C. in fee, and dis Eine; 
without iſſue; and the firſt queſtion was, whether by this E 90 1: 

| | riſe 
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viſe A. took an eſtate in tail male, or only for life ; and it was 
held to be but an eſtate for. life in A. fr ft, becauſe it was devifed 
to him expreſly for life, and that without impeachment of 
waſte; which would have been needleſs, if it were an eftate- 
mil. 24ly, the words, and in caſe A. die without iſſue male, or 
have no iſſue, are not to be taken fubſtantively and abfolutely, 
but relatively to what was ſaid before, viz. f A. die without 
ue, who thall take the fee as before is appointed; and theſe 
oblique words cannot be intended to deftroy by implication the 
eſtate expreſly deviſed before to the iſſue male of A. and there 
is no uncertainty in theſe words, to the iſſue male, which of them 
ſhall w_ * _ - ſeveral 4 for the eldeſt fhall _ the fee 
by purchaſe ; and the court being ready to give ju nt on 
Lis point, fuſtice Poxwel, junior, ſtarted A e Gs whether 
theſe remainders ſhould take place as executory devifes or con- 
tingent remainders ; upon which it was twice argued, but be- 
fore any jndgment, the parties agreed, according to 3 Lev. 431. 
but in Salk. 224, S. C. it is ſaid to have been further held, that 
this limitation to the iſſue was not an ezecutory deviſe, being 
after a freehold, but a contingent remainder ; ſo that a pofithu- 
mous ſon could never take; but there is no judgment. Loding-- 
tm and Kime, 3 Lev. 431. 1 Salk. 224. But per Raymond C. % Le Royer, 
] in the caſe of Shaw and Weigh, it was determined, and judg- 29. 
ment entered, Paſc. 9 V. 3. that it was only an eſtate for life | 
and it was likewiſe decided in the ſame manner in Chancery, 
and on appeal in the houſe of lords. Vp 
24. F. S. deviſed his eſtate to truſtees and their heirs, in 1 iI Rep. 
traſt for A. for life, and to his firſt and other ſons in tail; but $4, S. C. 
incaſe A. died without an heir male of his body begotten, the * _ 
truſt to be void, and in ſuch caſe he gave the eſtate to the de- . 
ſendants; and it was held, that theſe words, if he die without 
heir male of his body begotten, did not give him an eſtate- tail by 3 
Implication, nor inlarge an expreſs eſtate deviſed to him for {a) Note; the 
life. (a) Bamfield and Popham, 2 Vern. 427, 449, S. C. 1 Salk. caſe, as ſlated 


236, S. C. but ſtated, that the deviſe was to 4. for life, remain- for <a. rag 
| = 7 | d of the court o 
1 | | ES | | | er common pleas, 
vas in the words following, vir. A ſeiſed in ſee of the lands in queſtion, Anno. 1672 made his 


ht will in writing, and thereby deviſed the ſaid lands to certain perſons therein named, and 


their he. T*, in truſt, by wood-ſales and fines for leaſes, to raiſe money for the payment of bis 
debts; and after his debts paid, in truſt for, and for the uſe of F. for his life ; and aft: r his 
deceaſe, in truſt for the uſe of his firſt ſon and the heirs male of his body; and after the deceaſe 
of the firit ſon without heir male, then in truſt for ſuch other ſon and ſons, and their heirs male, 
u hould be begotten by the ſaid B. in ſeniority one after another; provided that if the - ſaid 
E ſhall die before he come to the age of twenty-one years, or at any time thereafter, without 
heit male lawfully begotten of his body, that then the truſt ſo limited to the ſaid B. ſhould be 
utterly void; and in ſuch caſe, from and aſter the death of the ſaid B. without beir male by 


tim lawfully begotten, the truſtees t6 ſtand ſeiſed to the uſe of C. and his heirs; the teſtatox 
afterwards annexed a codicil in writing to the ſaid will, and thereby reciting, that he was 


minded to make ſome alterations in his will, and that he had deviſed all bis real eſtate to the 


bid B. and the bejrs male of hi: body, by the ſaid codicil declared, that if it ſhould happen, that 


tbe ſaid eſtate in tail ſt ould determine by the death of the ſaid B. without iſſue, before he attain 
he age of twenty-one years, then the ſaid lands ſhould be enjoyed by the father of the ſaid B. 
lor his life, to commenee from and immediately after the det-rmination of e faid eſtate in 
ta], as aforeſaid: the teſtator died ſoon after the making the ſaid cogicil; the truft; as to the 


la ment of debts, is performed. and #. entered on the premiſſes, and now eiljoys them. N. 


what ellate B. hath by the ſaid will and codicil: Note; B. is couſin and heir to A. the d 10 3 
and it was certified by the unanimous opinion of the court, that B. had but an eſtate: for life; 
dich, was accordingly decreed by Ld, K. Wright, aſſiſted by Holt and Trevor C. J. and 
pen juſt. Mich. 1703. aud the caſes cited were Moor 611. Tel. 19. 30- Ed. 3. 18. Plunkett and 

mes, 1 Sid. 27. Clerk and Day, 1 Rel. Abr. 839. Owen 148. Lodington and Mme, 3 Lev. 431. 


9G 173. 2 Pent. 65,211. Parchert and Durdent, Raym. 28, 296. Liſle and Gray; which caſe 


"fray 2 Foner 1:4. miſtakes, in ſaving it was reverſed, for it was affirmed in the exchequer 
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: der ta the firſt fon. of 4. in tail male, and ſo on to the ten, 
ſon in tail male, c. by which if there had been more than ten 
ſons, they muſt be excluded; if it were conſtrued and efteemeg 
an effate for-life in 4. 

3 Med. 82.311. 25. If A. deviſes to D. his daughter for life, and after her 
2 Sheww. dos. deceaſeto her firſt ſon and the heirs of his body; and if he die 
without heirs of his body, then to her ſecond and other ſong, 
&c: and the heirs of their bodies; and after them to N. in ead:n 
forma ; and for default of ſuch iſſue to J. S. in fee ; and after 
the will was finiſhed, but before publication, the teſtator adds 
this clauſe, memorandum, the intent and meaning of the teftator 
is, that D. ſhall not alien the lands given to her, but that t 
ſhall be to her heirs male; and for want of ſuch iſſue, to J. 
This reſtrictive clauſe explains the intent of the teftator ; and 
therefore D. ſhall have an eſtate for life only, and not an eftate- 
tail by implication. 1 Far. 2. Friend and Bouchier, Skin. 240, 
256. If A. deviſes lands to truſtees to pay debts and legacies, 
and then to ſettle the remainder of one moiety of what Thou 
remain unſold to H. and the heirs of his body by a ſecond wife, 
and in default of ſuch iſſue, to her ſon F. and the heirs of his 
body, the other moiety to F. and the heirs of his body, withremain- 
ders over, taking ſpecial care in ſuch ſettlement, that it never bein the 
power of either of my ſaid ſons F. or H. to dock the intail of eitheref 
the ſuid moieties given them as aforeſaid, during their, or either of 
their life or lives; this eſtate being only executory, it muſt be 
conſtrued, as if like proviſion had been contained in marriage- 
articles; and therefore the ſons ſhall only have eſtates for life 
conveyed them ; but it muſt be without impeachment of waſte. 
57d 10. Id. Decreed Mich. 1705. Lennard and the earl of Suſſex, 2 Vern. 526. 
181. Fitzgth. 12. 27. A man ſeiſed in fee deviſed to F. B. for his life only, 
22. 8 Mod. 383. without impeachment of waſte, and from and after his deceaſe, 
Fer teſe 133- then to the iſſue male of his body lawfully to be begotten, if 
3 I 5,, God ſhall bleſs him with any, and to the heirs male of the 
2 Will.Rep. 476. bodies of ſuch iſſue lawfully begotten ; and for default of ſuch 
Qu. if not ano- iſſue, remainder to F. B. and the heirs male of his body ; and 


2 ow for want of ſuch iſſue he limits two remainders over in the 
t * 1 * | N , 8 » 0 : | | 
ell Rep. 476. ſame words ; and it was adjudged, that J. B. took only an 


this caſe cited eſtate for life, for rhe eſtate was given to him for life, and there 
| withoutthis re- Was a limitation afterwards to his iſſue, which was a deſcrip- 
wa inder menti- tion of the perſon who was to take the eftate-tail. 11 Am. 
e Bac hhouſe and Wells. 


o 


Gilk.' Eq. R-p, 28. A deviſes lands to his wife for life, and for her better ſup- 
25. Forteſe. 58. port he gives and bequeaths unto her the ſum of 5ool. to be 


. raiſed by her executors or adminiſtrators, by ſale of timber, 


8 Ae. 263. 282. Or by ſale of an) part of the prom, or otherwiſe by digging, 
2 Bac, Ar. ba. faking, getting, and ſale of coal on the premiſſes, or any part 
Gare. Rep. thereof, at hers, her executors and adminiftrators choice and 


3 2 8. election; and if my ſaid wife ſhall happen to die before the faid 


Stato and Hey, ſum be raifed, as aforeſaid, then ſuch perſon whom ſhe had ap. 
. G ſays, the pointed in her life-time, to raiſe, for which I 55 them an! 
judgment beiow her full power and authority; provided, nevertheleſs, that if 
was revered. — RES. | $9 7D | | either 
1 bod Ca. is 5 | 3 
Lax and Eg. 382. S. terms, ſays, the whole court held, that the ſiſters were only tenants 0! 
lite, erg reverſed the judgment in the grand ſefhons—For'/c. Rep. 58. favs, that the judgment n 
B. R. was reverſed in Den Prec. nemine contradicente,—Giob. Rep. 29. Eaſter 1 G. 2. in R &. 
all the judges held the judgment below wrong, and that it muſt be ræverſed - Ibid 28, 80 0 
erxor_brought in the houſe of lords, the judges delivered their opinions, and Forteſcu: J. Texte 
C. B. and Hire. Ld. C. J. were againſi e but all the leſt of the jcdges and b. fen. 
2'gued ig ſupport of it; but it Was reveried 28 April, 1529. | | 


Deviſes. 


er my liſters hereafter named, or ſuch perſon for whom my 
-ufteks \ereafide named ſhall be truſtees, ſhall pay unto my 
rie, her enecutora Tc. the ſaid ſum of 5ool. that the ſaid 
ver of ſelling ſhall ceaſe ; and after the deceaſe of my ſaid 
10 | deviſe all my eſtate before- mentioned to 4. B. and 
and the ſurvivor and ſurvivors of them, upon the truſts 
\fter-mentioned, that is to ſay, in truſt for my ſiſters 4. 
and D. E. equally betwixt them during their natural lives, 
+hout committing any manner of waſte from and after the 
aſe of my ſaid wife ; provided — that what ſum or 

ns of money, in part or in full of the faid 5ool. hereby left 
u wife, ſhall be really paid my wife, her executors, &c. 
either of my ſaid ſiſters: that in that caſe my will is, 
bat ſuch money be likewiſe raiſed by getting of coal 
che premiſſes only; and if either of my ſaid ſiſters. happen 
die, leaving ifſue or iſſues of her or their bodies lawfully be- 
ten, or to be begotten, then in truſt for ſuch iſſue or iſſues of 
be mother's ſhare, or elſe in truſt for the ſurvivor or ſurvivors 
them, and their reſpective iſſue or iſſues; and if it ſhall 
zppen that both my ſaid ſiſters die without iſſue, as aforeſaid, 
ad their iſſue or iſſues to die without iſſue or iſſues lawfully 
be begotten, the ſaid truſtees to ſtand and be intrufted to 
od for my kinſman J. S. and the heirs male of his body, &c. 
d for want of ſuch iſſue, then in truſt for R. G. Ec. And 
e chief queſtion was, whether this was an eſtate-tail or an 
fate for life in the ſiſters, who ſurvived the wife; and it was 
jjudged an eſtate tail, in the ſiſters, in the great ſeſſions for the 
unty of Flint; which judgment was reverſed on a writ of 
tor in the king's bench; but on a writ of error in the houſe 
lords, the laſt judgment was reverſed, and the firſt eftabliſh- 
„ by the opinion of Eyre C. J. Pengelly C. B. and Forteſcue J 
ainſt the opinion of all the reſt of the judges, who held it only 
eſtate for life in the ſiſters. Shaw and Weigh, 28 April 1729. 


nit a joimture of the ſame land to any woman he ſhould marry 


ten deviſed, that if F. S. the grandchild ſhould die without 
lue male, the land ſhould remain to J. B. and the queſtion 
s, what eſtate, L S. took by the will; and it 
a certified by the court of C. P. that he took an eſtate-tail; 
hich was decreed accordingly. Paſc. 1707. Langly and Bald- 
in. Note, per Raymond C. id in the caſe of Shaw and Weigh, 
neflate-tail was raiſed here by implication, becauſe the expreſs de- 
46 0p a to all the ſons ; for if there had been more than fix, and 

e fx dead, muſt the heir at law have it before a ſeventh ſon ? 


ꝛeſtion to the plaintiff for life, without impea chment of waſle, re- 
| 535 minder 
1. Papillon and Voice, S. C. Trin. 1728. ſays, his honour ſolemnly decreed, t 


29. A. deviſed certain lands to his eldeft ſon for life, without 1 Vill Rep. 
mpeachment of waſte, remainder to F. S. his grandchild for 759. cited i Will. 


: . Rep ; | . Rep. 59. in 
ſe, without impeachment of waſte, with a power to him to Sack, 


| 8. 
r her life; and after his death he deviſed the lands to the firſt Firmptb. 1 & 


of J. S. the grandchild in tail, and fo to the ſixth ſon, and, 2 Bae. 4br. 61. 


30. The plaintiff's father by his will deviſed the eſtate in Fitzgih. 38. 
Tab. caſes 8. 
2 Bac. Abr. 62. 
2 Will. Rep. 
hat as to the de- 
ol be lands an eſtate for life only paſſed to the plaintiff, with remainder 10 the heirs of bis 
e by purchaſe; and that thereſore he ſhould not have the writiags, but they ſhould be 
bupht into court; and that the lands to be purchaſed ſhould be conveyed in a ſtrict ſettlement 
ding to the teſtator's intention. In Hil. 1931. Lord King (upon an appeal) declared, that 
& land deviſed to B. fer life, &c. was within the general rule, and muſt operate as 


186 Dowyes.-: R 
limitation ; and Mainder to truſtaes, during his life, to ſupport conting ent remaighy 
_ conſequently with remainder 10 the 15 of he bodyjof his feid Fs. reverſion 
—— ha _ himſelf in fee, with a power to the ſon to make a jointure of ſuch 
* and that the à part, and deviſed like wiſe a conſiderable perſonal eſtate tobe lat 
breaking into out ina purchaſe oflands, andſfettled to the fame uſes; andthe on 
this rule would queſtion was, whether the plaintiff took an eſtate- tail, or on 
occahon the ut- an eſtate for life, by this will ; and the maſter of the r0 


moſt uncertain- g 2 . | 
ys her: fore having taken time to conſider of it, decreed that he took onl 


the v.r:tn.s of an eſtate for life, as the words were expreſs, and had all t 
this <ſt.itc ought other marks attendant on an eſtate for life, and conſequen} 
to be r that the heirs of his body ſhould take by purchaſe ; ay 
| phe « 0 ine though the eſtate would veſt in the firſt fon, as ten; 
court had a pow- in tail, by way of purchaſe, yet not fo as 10 exchuy 
er over the mo- the other ſons, or their iflue; from taking the like eſtate, whe 


— . to ever his eſtate determined for want of iſſne; and this he fai 
- as > was fo reſolved in the caſe of Trevor and Trevor, by lord Mu 


was where the Clesfield, aſſiſted with the judges ; and as for the perſonal eſar 
Vill paſſes a le- there could de leſs difficulty as to that than in the conveyang 
rx mm of the legal eftate in poſſeſſion ; and for that he cited 2 Von 
extcatory;, and 526- Mick. 1728. Papillon and Bois. W 

tae party muſt come to this court, in order to have the benefit of the will; that in the lat: 
caſe, the intention ſhall take place, and not the rules of law: ſo that a+ to the lands to be 
chaſed they ſhould nct be lim.tt:d to B. for life, with power, Je. remainder to the heir 
- his body, but to B. for 1-fe, with power, Ce. remainder to truſtees during his 1 fe, to preſe 
contingent remainders, remainder to his firſt, &c. ſon in tail male, remainder over, &c. h 
477+ 478. ® The reporter in 2 note fays, though this was Ld. Chag. opinion, vet the queſt; 
235 to the land deviſed was giver up, the plaintiff having brought a ſupplemental bill, wherd 
it appeared, that by his father's marriage - artkcles he was entitled to an «Rtate-ta:l. Ibid. g 
Rep. of Sel. Ca. in Chan. 27, 34, S. C. and decree, b! the maſter of the rolle; but ity 
pearing on the ſupplemental bill, as in William's note, the decree was varied per King C. 
an appeal, as to the lands deviſed, but affirmed for a ſtri ſettlement as to the money. 


For this head, (E) Of executory Deviſes of Lands of Inheritance; an 
vid. 2 Bac. Abr. here of contingent Remainders and croſs Remainder 
71. 5 

as far as they relate to this Place. 


. FEE cannot be limited on a fee; as if lands are limi 

Ac to one and his heirs, and if he dies without heirs, th 

it ſhall remain over to another; this laſt limitation is void: | 

if lands are given by deed to one and his heirs, ſo long as J. 

hath iſſue, and after the death of J. S. without iſſue, to rem 

over to another; this remainder is likewiſe void, becauſe 1 

firſt deviſee had a fee, though it was a baſe and determimb 

fee. Dyer 41. a. Brook'234. 1 Co. 85. b. Bulſt. 195. Plow. 2 

2 Leon. 69. Co. Lit. 18. a. Poph. 34. 2 Rol. Rep. 220. Goaolpn. 3 

5 2. But yet in a will ſuch limitations may be good upm 
See Eg. Ca. Abr. contingency. that may happen within the compaſs of a lit, 

part 2. Tit. de- lives, in 74 or a reaſonable number of years; but this nu 

be bs 00 RY of direct remainder, but by way of (a) executory der 


degned 2 future ro. Elig. 205. 1 Rol. Abr. 626. Dyer 124. 
intcreit which. cannot velt at the death of the teſtator, but depends upon ſome condinges 
Which muſt happen before it can veſt; of which there are three kinds, firſt, where the ce 
departs with his whole fee-fimple, but upon ſome contingency qualifies that diſpsſto 
and lim ts a fee on that contingency ; and this is new in law, as appears by the following © 
Fecor.d ſort is, When he devifor gives a future eſtate to ariſe uon a co. tiogeney, but dt! 
put with the fee at preſent, but ſuffers it to.deſcend to his heir as a deviſe, t.Il his debt! 
paid, Sc. to the heirs of J. S. when he ſha'l have one; and theſe have been frequent 
nate, that if an eſtate be limited upon a contingency, after a particular eſtate, capable 
perting a remainde r, it ſhall then be conſtrued a contingert remainder, and not an exc 
deviſe. Ot the third ſcrt are leaſehold intereſts or terms for years, for which vide inj74 | 
(r), and vide 1 CI. 226. 1 Saurd. 330. 1 Salk. 229. . 


3. One deviſed land in London to the prior and conren 


Necutot 
ht fe 


Deviſes. 
zu quod reddant annuatim decano & capitulo ſandi pauli four- 
" marks 3 and if they fail of payment, that their eſtate ſhall 
aſe, and that the f4id dean and chapter, and their ſucceſſors, 
all have it; and it was held by Baldwin and Fita herbert (the 
ateſt lawyers of their age, as my lord Vauglian ſays) that 
is remainder was void, becauſe the firſt deviſe carrying a fee, 
hing remained after to be diſpoſed of, and executory de- 
iſes hor a * were in former ages unknown. 1 Brook 
34- Dyer 33. 4. augh. 271. and per Nottingham Ld. Chan. 
gh this doctrine is now exploded, yet the caſe of Hinde and 
1, 19 ELs. 3 Leon. 64. is the firſt caſe wherein the contrary 
; received a ſolemn reſolution.” . 


ting deviſes lands to B. his ſecond ſon, and his heirs for ever, 
ad if B. die without iſſue, living A. then A. to have thoſe lands 
him and his heirs for ever; B. enters and ſuffers a common 


ole lands to the plaintiff and his heirs, and dies without iſſue, - 
ing 4. And it was adjudged, fr ft, that B. had a fee-ſimple 
| the deviſe to him and his heirs for ever; and that the ot 
ords would not ſo correct or qualify it, as to make it an eftate- 
il, not being, if he die without iſe generally ; but upon the 
ntingency of his dying without iſſue, living A. ſo that if he 
rived A. or died in the life-time of A. leaving iſſue, A. was 
have nothing; and this being a contingency to happen with- 
the compaſs of lives then in being, though the firſt deviſe was 


"od, and not within the danger of a perpetuity 

ainder to A. is not a remainder directly, which cannot be af- 
a fee, but takes effect by executory. deviſe ; and upon de- 
ination of the firſt eſtate, by 9 of the contin- 
cy, carries over the land to the other. 2dly, It was ad- 
Aged, that this being a mere collateral poſſibility, was not 
und by the recovery, unleſs he to whom it was limited had 
n party by way of. voucher ; for it had not exiſtence at all, 
Then the recovery was ſuffered, and therefore the recom- 
me in value could not extend to it. Mich. 18 Fac. 1. in B. 
, Pells and Broxwne, Cra. Fac. 590 1. Rol. Abr. 61 1. S. C. Palm. 
31. 2 Rol. Rep. 216. 2 Leon. 111. Vaugh. 272. 

5. One by will deviſes lands to his mother for life, and after 
er death to his brother in fee; provided, that if his wife (be- 
g then enſeint) be delivered of a ſon, that then the land ſhould 


main to him in fee, and dies, and the ſoa is born; and it was 


e ſon, by wa 
ntingency. | ua I27. in margine. 


will deviſes lands in D. to her and her huſband, and her heir, 


e deviſed the ſaid lands in D. to his executors and their heirs, 
id died; and it was adjudged to be no condition; for then 
the deſcent to the daughter,” being heir, it would be deſtroy- 
l; but it was held a limitation, or an executory deviſe to his 
ecutors, in caſe the aſſurance was not made; and that they 
gut for breach thereof enter and ſell ; for though a fee cannor 


wery to the uſe of himſelf and his heirs, and then deviſes 


fter a fee, yet the limitation over upon ſuch e was 
; for the re- 


ad, that the fee of the brother ſhould ceaſe, and veſt in 
of executory deviſe upon the happening of the 


6. One having iſſue A. his only daughter and heir apparent, 


pon condition that they ſhould aſſure lands in F. to his execu- 
Is and their heirs, to perform his will; and if they failed, then 


187 


4. One having iſſue three ſons, A. B. and C. by his will in Prec. Cho. 6g. 


Deviſes. | 
be limited upon a fee abſolute, yet upon a fee determinajj, 
it may, and enures as a new original deviſe to take effect, whey 
the firſt deviſee failed to make the aſſurance, Dyer 33. a. f 
margine. palm. 1 35. Cro. Fac. $94. Cro. Elia. 359, S. C. 
F. If A. deviſes lands to B. for five years, from Michaelmas fy 
lowing, the remainder to C. and his heirs, and 4. dies bef, 
 Michaelmas ; yet this is a good remainder, though it cannot vel 
before the particular eſtate begins; and the freehold cannot 
in expectancy, for in the mgari time the fee ſhall deſcend to th 
heir, Cro. Elz. 898. . 
8. One deviſes lands to his wife, till his ſon came to the aw 
of twenty-one years, and then that his ſaid ſon ſhould have thy 
lands to him and his heirs ; and if he dies without iſſue befor 
his ſaid age, then to his daughter and her heirs ; this is 
good contingent or execittory deviſe to the daughter; if th 
continge appens, and in the mean time the fee deſcendsy 
the ſon as heir ; and if he lives to twenty-one, though he aft 
die without iſſue, or leaves iſſue, though he die before tive 
one, yet the daughter is not to have the lands, becauſe he is 
die without iſſue, and before twenty-one, or elſe the daughts 
Lied 3 Lev. cannot take. 2 Rol. Rep. 197, 217. Palm. 1324. 
434 i Roym. © 9. But where one having iſſue three ſons, A. B. and C. devil 
£24. Fearzxe Cn, to his ſon 4. after the death of his wife, to him and the ha 
em. 303. 432. of his lawfully begotten, in fee-ſimple; and if he die if 
—— ; _ the life of my wife, that then my ſon C. ſhall be his heir, a 
— { that dies; A. hath iſſue, and dies in the life of the wiſe ; and i 
equity will con- was adjudged, that the iſſue ſfiould have the land after d 
ſtrue a will a- death of the wife, and not C. for it was in eſſect a deviſe n 
9" Ig 7 the wife for life, remainder to A. in tail, remainder to C. infee 
to make it take upon the contingency of A.'s dying in the life of the wife, ant 
effect according does not abridge the eſtate-tail expreſly given A. by his dyin 
do the intention in the life of the wife. 3 and Spalding, Cro. Car. 10 


_ ofthe teltator— _: 3 
2 Will. kp. aufe. 180. pl. 10. ſeenis S. 


196, S. C. cited by Macclesfield C. Mich. 1929. in the cife of Newland and Sbepbard.—1 
Rep. 427, 8. C. cited by Parker C. and by L. C. J. Hale, i Vent. 230. 85 
1 10. Baron and ſeme being ſeiſed of a copy hold, to then 
and the heirs of the baron, he ſurrenders it fo the uſe of h 
will, and then deviſes it to the heirs of the body of the feme 
if they attain the age of fourteen, and dies without iſſue ; an 
then ſhe marries a Focus huſband, and has iſſue that ata 
the age of fourteen, and then ſhe dies; and whether this 
a good deviſe by reaſon of the double contingency, ſcilicet, ti 
having heirs of her body, and that ſuch heir ſhould live t: 
fourteen, was doubted ; but it was admitted, that if the devi 
was gond, it muſt be by way of executory deviſe, which 1% 
lowable when to take effect within the compaſs of a life, | 
not after «dying without iſſue, for that tends to a perpetu 
and it cannot take effect by way of remainder ; for it is a 
deviſe to take effect after her death, and is not as a remain 
joined to her eſtate. But the court being divided upon 
point of the contingency, it was agreed to be adjourned 1 
the exchequer chamber; and the reporter ſuppoſes the par 
agreed afterwards, for he heard no more of it. Sox and G 
ter, 1 Leb. 135. 8255 | 


11. 


Devi ſes. 189 
1. if a man, having only one ſiſter and heir, (who had 1 Freem. 243. 
4. and after married B. by whom ſhe had iſſue C. and 2 2 
) deviſes lands to his ſiſter until C. attains twenty-one, and . 
cor L. attains that age, to C. and his heirs ; and if C. dies be- Vid. 2 Bac. Abr. 

e twenty-one, then to the heirs of the body of B. and their 73. S. C. 
irs, as they ſhall attain their reſpective ages of twenty - one, _ _ 
dies; C. dies before twenty-one, living B. and after J. dies, 
). either as heir of C. in whom the fee was veſted, or as heir 
the body of B. (though he could not be ſo during the life of 
) being of age after the death of B. ſhall have the eſtate by 
ay of executory deviſe, and not the right heir of the deviſor. 
ajlor and Biddulph, 2 Med. 289. adjudged, | 
12. If A. hath iſſue two ſons, vis, Z. and C. and deviſes Keb. 29. 119. 
"nds to B. for life, and if he dies without iſſue living at his A v — wp 
ath, that then the fee ſhall remain to the heirs of B. for ever,. 
which deviſe B. has only an eſtate for life, the remainder to 
5s heir not executed; and though the reverſion deſcended on 
| as heir of A, yet it drowned not the eſtate for life againft the 
preſs deviſe and intention of the will, but left an opening, as 
was termed, for the interpoſition of the remainder, when it 
all happen to interpoſe between the eftate for life and the fee; 
xd that this being a contingent remainder, and not an execu- 
xy deviſe, was barred by the recovery ſuffered by B, Holmes 
d Plunket, 1 Lev. 11, | £6 
13. If one deviſes lands to his wife for life, and if ſhe hath 27. 1734. 
on, and cauſes him to be called by the chriſtian and furname 8. C. cited by 
Sampſon Shelton, then after her death deviſes the ſame to her N _ the 
; and if he die before twenty-one, to the right heirs of the = — 
iſor, and dies; and aſter the wife marries Broughton, by Vide Eg. Ca. 
hom * * a 33 cauſed - be chriſtened Sampſon —_ ct 2. 
lion, Ic. the deviſe is good by way of contingent remainder, 3 . 299. 
t not by way of executory deviſe - for when a contingent eſ- 3 Far 5 
te is limited, and depends upon a freehold, which is capable 4 Mad. 284. 
ſupporting a remainder, it ſhall never be conſtrued an execu- 2 Lev. 39- 
ry deviſe, hut a contingent remainder ; adjudged, and that 3 2 8 
ereverſion deſcending to the heir of the deviſor till the con- B. 3 
wency hap by the bargain and ſale, and fine thereof, 
the heir of the deviſor to B. and his wife, and their heirs, 
fore the birth of their ſon, the contingent remainder was de- 
yed. Trin. 22 Car. 2. Purefay and Rogers, 2 Saund. 380. | 
4. A. having two ſons B. and C. deviſed lands to DB. for fif- Sin. 49. 
years, if he ſhould ſo long live ; and as for my inheritance 2 254. 
er the ſaid term, 1 deviſe the ſame to the heirs male of the co, B N. Th 
ly of B. and for default of ſuch iſſue, then to C. And the 3 Lev: 373. 
ur reſolved fir ff, that H. had not an eſtate- tail by implicati- > Panv. Abr. 
upon the wards without iſſue, becauſe the de viſor ha given Fg / * 
n an eſtate for years by expreſs words, and the court cannot gc. 
ae ſuch a conſtruction againſt expreſs words, when thereby 
would drown the eſtate for years, and make an eſtate of 
neritance. 2dly. The court held this deviſe to the heirs male 
the body of B. to be void in its creation, for want of an eſtate 
freehold to ſupport it; and they ſeemed not to think it an 
Ecutory deviſe, becauſe it was limited as a remainder, and 
auſe it was limited per verba in præſenti; ſor if one deviſe 
elite to the heir of J. S. and J. F. is living, the deviſe 


1 


bi nat be conſtrued an executory deviſe, and ſuch a deviſe is | 
there- 


A deviſe to the appears likewiſe by the caſe, to be the opinion of Trey C. 
firſt iſſue male 4 8 
— — 
— of — limited per werba in præſenti; but Blencow J. held, that the d 
viſe, is void. viſe to the ſon of A. was future; for he ſuppoſed the teftan 
Jide Ca. m B. R. 
Temp. C. was the 
ſon of B. W. z. 


1 Freem. 243. 
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therefore void ; but if it were to the heir of J. S. after the dea 
of J. S. that is good as an executory deviſe. 3d!y, The co 
held the limitation to the heirs of B. was become void by th 
event, whatever it was, in its creation ; becauſe B. is now den 
without iſſue. 4%, The court held, that if the remainder, 
the heirs male of B. was void in point of limitation, then 1, 
next remainder limited to C. took effect preſently. Coodurig 

and Corni/h, 1 Salt. 226. 4 Mod. 255, S. C. 

15. A man ſeiſed in fee, deviſed to truſtees for eleven yea 
and then to the firſt ſon of 4, and the heirs male of his bog. 
and ſo on to the ſecond, third, c. ſons in tail male, proyidy 
they the ſaid ſons ſhall take on them my ſurname ; and in ci 
they or their heirs refuſe to take my ſurname, or die wig 
out iſſue, then I deviſe my land to the firſt ſon of B. in ti 
male, provided he take my ſurname ; and if he refuſe, org 
without iſſue, then to the right heirs of the deviſor. 4 hy 
no ſon at the time of the deviſe, and died without iſſue; x 
B. had à ſon, who was living at the time of the deviſe, vl 
took the ſurname of the deviſor. The whole court agreed, th 
the deviſe to B. was not a contingent remainder, becauſe, 
the precedent eftate for years, which could not ſupport it; j 


and juſt. Powell, that it could not be as an executory 
ns viſe, if it were conſidered as a deviſe to the heirs of 4. bei 


knew that A. had no ſon, and the rather becauſe he does: 
name him; but it wasadjudged and affirmed in B. R. thatt 
remainder to C. was good, and veſted in him. Scatterwodan 
Edge, 1 Salk. 229. 1 5 % 
16. A man deviſed lands to his executors till his ſon ſhoul 
come of age, and when his fon ſhould come of age, thenh 
ſhould enjoy it for him and his heirs ; this is a remainder es 
cuted in the ſon, and not in contingency ; for the words wh 
and then, in this caſe, only denote the time when the remai 
der is to execute, and will no more make the remainder contu 
gent, than in the common caſe, when a leaſe is made for ll 
or years; and after the deceaſe of the tenant for life, or the a 
Piration of the term of years, then to remain to another; 
though the words be, after the term it Mall remain, yet iti 
preſent and not a contingent remainder ; for where words ret 
to that which muſt needs happen, there ſhall be no contingeny 
Boraſtons Caſe, 3 Co. 19. 1 1 
17. A. having iſſue five ſons (his wife being enſeint with 
ſixth) deviſed two thirds of his land to his four younger ſonsa 
the child in wentre ſa mere, if it were a ſon, and their hein 
and if they all die without iſſue male of their bodies, ora 
of them, that the lands ſhall revert to the right heirs of the® 
viſor ; by this deviſe the younger ſons are tenants in tail np 
ſeſſion, with croſs remainders over to each other; and no pl 
| ſhall revert to the heirs of the deviſor till all the younge! ſa 
be dead without iſſue male of their bodies. Dyer 303. Hd.; 
18. A man having two ſons, deviſed part of the lands tod 
of them and his heirs, and the reſt to the other and his hel 
and further wills, that the ſurvivor ſhall be heir to the of 
if either dies without iſſue ; by this the deviſees are tenants 
rail, with remainder in fes executed of each other's par. 


Fac. 695. 19. 
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19. Bur where a man having three ſons, and ſeiſed of three 
ouſes,” deviſed a houſe to each ſon and his heirs, with this pro- 
i, that if all his ſaid children ſhall die without iſſae of their 
dies lav fully begotten, that then all his ſaid meſſuages ſhall 
main over, and be to his wife and her heirs 5 and it was held 
| this caſe, that theſe. words did not raiſe any croſs remain- 
es, but that at the death of any of the ſons his houſe ſhall go 
anediately to the wife 3 and though a croſs remainder may 
e by implication, where lands are limited to two, yet they 
annot riſe where three or more houſes are limited to three, 
ichout expreſs limitation, becauſe of the inconvenience. Gilbert 
ad Witty, Ibid. 655. Vide 1 Vent. 224. where per Helt C. J. no 
oſs remainders can be created by implication in a deed, nor 
win a Will between three, or more, unleſs the words of the 
ill do plainly expreſs the intent of the deviſor to be ſo; as 
here Black Acre is deviſed to A. White Acre to B. and Green 
to C. and if they die without iſſues of their bodies, vel al- 
corum, then to remain; there, by reaſon of the worts 
wins eorum, croſs remainder ſhall be. Dyer. 330. | 
Of executory Deviſes of Leaſes for Years, and ſiere _ | 
| "IE 97 - | : For this head, 
of the Limitation of the Truſt of a Term, as far as vid. Bac. br. 
it relates to and agrees with the Deviſe thereof, 16. &c. 


I a termor deviſes his term to 4. for life, the remainder 

15 another, though A. has the whole eftate (for that is in 

im daring his life) and fo no remainder can be limited over 
common law; yet it is good by way of (a) executory de- ( a) 2 * 0 
iſe. Cro. Fac. 198. 1 Rol. Abr. 610. 8 Co. 94. queſtion in theſe 


caſes wat, whe» 
er the diſpoſition of the term to a man for his life, was not ſuch a total diſpoſition of it, that 
remainder could be limited over, it being in the eye of the law a greater efiate than for any 
nber of years; which was reſolved in the affirmative in the reign of 6 E. 6. Dyer 74. by all 
judges of England; but this reſolution feeming very fevers, and againſt natural juftice, that a 
n ſhould be hindered from making proviſion for his family and the contingencies of it, oc- 
ſoned à contrary reſotaticn, 19 EHE. Co. Lit. 46. Dyer 38. for the judges obfcreing the gocd 
ect ſach limitations by way of truſt had, which were allowed in Chancery, permitted farmers 
diſpoſe of their leaſet in the ſame manner by laſt will; and then the chancery, the better to 
them in it, allowed of hills by the remainder man to compel the deviſee of the particular 
te to put in ſecurity, that he in the remainder ſhould enjoy it, accordirg to the limitation, 
twhen they perceived that this multiplied Chancery ſnits, they teſolied that there was no 
| of that way, 10 Co. 47. 4. 62. 6. 1 Sid. 45t. but that the purticutar devifee ſſ.ould not 
re power to bar the remainder-man ; ſo that the law has been long ſettled, that executory de- 
+ are good, provided the contingency is to happen within a life or lives ail in eſſe ; {Or there can 
no tendency to a perpetuity, which was one great miſchief apprehended from thee kind of 
nations; but what kind of execototy deviſes do or do ; ot tend to a perpetuity, will be beſt 
en by the caſes themſelves. | | 8 | 1 59 


2. If A. poſſeſſed of a term for years, deviſes it to B. his wife 
r eighteen years, and after to C. his eldeſt fon for life, and 
ter to the eldeſt iſſue male of C. for life, though C. had not 
y fue male at the time of the deviſe and death of the devi- 
r yet if he had iſſue male before his death, this iſſue male 
all have it as an execntory deviſe; for although there be a 
migent upon a contingent, and the iſſue not in eſſe at the 
me of the deviſe, yet in as much as it is limited to him but 
WW life, it is good, and all one with Manning's caſe, upon a 
ference out of chancery to juſtice Jones, Croke and Barkley, 
tween Cotton and Heath, by them reſolved, without queſtion. 
Rl. Abr. —_— | 
3. IA. poſſeſſed of a term, deviſes to J. his wife for life, 
N alter her death to his children unpreferred; and after B. 
| dice, 


per Hale, C. J. | 


Yd. Bae. Abr. 6. If a man poſſeſſed of a term deviſes it to his ſon, and 


"© Ant 


to be taken (as _— that the dying ſhould be without iſſu 


ing to Child and Bayly's caſe; for tho ſuch a deviſe hath p 
vailed in cafe of an inheritance, as in Pell and Brown's caſe, ji 


they would not extend the deviſes of chattels to make perpetuitin 
farther than they had been. Gibbons and Summers. 3 Lev. 


Vid 2 Zac. Abr. 
77 > 


ſecond ſon, ſo that the earldom of- ———dafcentedt on 
ſecond ſon, then the ſaid term to remain to the third ſon ant 


ſons; the eldeſt ſon died without iſſue, living the ſecond ; au 
this limitation to the third ſon was held good; and ſo decretd 


Vote; This decree was reverſed by Nerth Ld. K. 1 Vern. 16; 


Rep. 129. if he dies without iſſue then living, to T. this being a — 
uld b 


2 
2 Kol. Abr. 212. 
3. | 


if his ſon be married, and has no iſſue then living to enjoy 


+» - 
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dies, C. then being the only daughter of A. ſhall have it; 8. 

an executory deviſe that hath a dependance on the firſt der ii. Wi if 4. 

may be made to a perſon uncertain. 1 And. 60, 6 . "Wor 

4. If one poſſeſſed of a term deviſes. it to his wife for life. 1, Ml Adjuc 

b * . 7 remainder to his firſt ſon for life ; and if he dies without ia . 

ni 430% do his ſecond ſon, Nc. The remainder to the ſecond ſon is void. R. 44. 

in 1 Vent. 79. for the remainder of a term cannot hos upon a poſſibility Mn, anc 

S. C.imperfely remote as the dying without iſſue; although it was objec, d, 

— Keb. that the deviſe was not to the firſt ſon and his iſſue, (in W.] e- 

* caſe it was it ſhould go to his executor) but it wa: . 9. 5 

to him for life only, with an executory deviſe to the ſec g. Madmin 

upon the contingency of the firſt not having iſſue at the c;..Miy-one 

of his death. Love and Windham, 1 Lev. 290. and thi 

"aA 5. If a man poſſeſſed of a term for years, deviſes ie to D. ili was 


wife for life, and after to I. his eldeft ſon, and his aſſigns; an 


limitation by intendment of law, is void ; and if men 
admitted to make ſuch deviſes, theres would not be any end 
them, nor any certainty. Child and Bayly, Cre. Jac. 459, 46 
1 Rol. Abr. 613. Nate; The wx py th this caſe is Malen 
the duke of Norfolk's, and denied to be law. 1 Salk 225. yig 
Pl. 8. Bro. Ch. Cas. 127 Powell on deviſes, 226. 3 Com. Dig. 4, 
Doug. 761. 763. = ERAS ha 4 | 


he dies unmarried, and without iſſue, to his daughters; ay 


then after the death of his ſon's wife, he deviſes it to his fai 
daughters ; the deviſe to the daughters is void, being a limit; 
tion aſter the death of their brother without iſſue; for it is 1 


living at his death, and fo the contingency to happen withi 
the compaſs of a life; and if it ſhauld be intended of ſuch 
dying without iſſue, yet the court held it would be void accord 


ifferenc 
ell and 
Is dying 
it that 
re the e. 
| the ca 
r ſever: 
fore thi 


it hath not yet prevailed in caſe of a term; and the court ſa 


33. 0 
7. A. having iſſue ſeveral ſons (the eldeſt non compos) createl 


a term for years, and by another deed declared the truſt thered US in a 
to his ſecond ſon and the heirs male of his body, remainda: ough 
to his other ſons, provided that if his eldeft ſon died without ok 

i , t e 


iſſue, or not leaving his wife enſeint with a child, living the 


the heirs male of his body, with like limitations to the oth: 


by lord Nottingham, contrary to the opinion of the three chic 
zuſtices who allied him. 3 Chan. Ca. 1. Duke of Norfoll's cale 


But upon an appeal to the houſe of lords, the laſt decree wa 
reverſed, and lord Nottingham's eftabliſhed. 1 Chan. Ca. 5; 
Note; Executory deviſes and limitations ＋ the truft of a term a 
governed alike, 1 Vern. 234. : 


ef 
2 
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g. If a term is deviſed to A. and the heirs of his body, and Carth. 266. S. C. 
4, die without iſſue, living J. then to B. this is a good limi- __ is or any 
tion, the contingency ariling within the compaſs of a life. 3 of per- 
liudged between Lamb and Archer, 5 W. & M. in B. R. 1 petuities; for 
I. 225. Carth. 166. Com. 208. Skin. 240. Holt. 227. Caſes B. the eſtate is not 


44. And Child and Bayly's Caſe denied to be law. Vide PI. 5 unalienable, but 


only during one 
„ and this upon a contingency which might determine within alittle time, if the party dies; 
1 judgment ni. Prec in Chan. 18, S. C. Fearne Cent. Rem. 355. and decree, ſays the deviſe 
s to A. his heir, executors, and aſſigns. | | | 
9. J. S. deviſes to his ſon a lea ſehold eftate, to his executors, 2 4. 308. 
miniſtrators and aſſigns for ever; but if he died before twen- 3 =_ 363. 
-one without iſſue, in that caſe deviſes it over to his brother; , Ve. 3 . 
d the queſtien was, whether the remainder over was good. Fearne ct. 
was objected, that it was a perpetuity, for that the remain- Ken. 341 to 378. 
r depends on the ſon's dying without iſſue; for if he die be- 
re twenty-one, though he leaves a child, and that child af- 
rwards dies without iſſue, the ſon may be ſaid to be dead be- 
re twenty-one Without iſſue : Sed non allacatur; and the court 
ecreed the remainder over good. Trin. 1690. Martin and Long, 
Vern. 151. And a like cafe ſaid to have been adjudged in 
ie exchequer, Smith and Smith. ; 
* 10. F. being poſſeſſed of a term for years, deviſes it 
> his wife for life, and after her death to R. F. far her life ; 
nd after her death to T. F. and his children; and then deviſes 
n this· manner; and if it ſhall happen the ſaid T. F. do die be- 
we the expiration of the ſaid term, not having iſſue of his 
ody then living, then to go over to the plaintiffs for the reſi- 
ve of the term; the defendant's title was by an aſſignment af 
. F. and T. F. of all their eſtate, right, title and intereſt. R. F. 
as dead, and T. F. died without iſſue, and the plaintiff 
dught his bill to have an aſſignment of the term * 0 to 
e will; all that was inſiſted upon for the defendant, to 
ifference this caſe from the duke of Norfolt's of a term, and of 
ell and Browne's caſe, of a fee, was, that this contingency of 
s dying without iſſue was not confined to his own death, 
ut that the words, en wing, ſhould relate to the words, be- 
e the expiration of the term; and ſo this went further than any 
the cafes had ever yet been carried, for he might have iſſue 
r ſeveral generations; and yet if ſuch iſſue failed at any time 
fore the expiration of the term, then it was to go over; and 
ls in a long term tended plainly to a perpetuity, and there- 
re ought not to be allowed]; but by the deviſe to T. F. and 
s children, and the ſubſequent words, and if he die without 
ue, the whole term and intereſt was veſted in him, and he 
Naht diſpoſe thereof as he thought fit, and it could not he 
rained by the words then l. ving, which related only to the 
ords befor e the expiration of the term, and ſo the remainder 
er to the plaintiff void; bur for the plaintiffs it was argued 
d decreed, that the remainders to them was good by way 
executory deviſe, and that the words then living, muſt relate 
the time of his death; for otherwiſe there would be no dif- 
ce between this and the common limitations of a term to 
e and the heirs or iſſue of his body ; and if he dies without 
ue, the remainder to another, which is void; for there it 
ut likewiſe be intended, if he die without iſſue before the ex- 
Aion of the term, or during the term; ſince after theexpi- 
ion of the term he can limit no remaiaders over, becauſe 
OW. oo Os 
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nothing remains then to be limited; but here it being limited 


exe 

over upon this contingency, if he die without iſſue then liyi; for 
Din. == time of his earth, it is good, becauſe the contingene defi 
muſt happen within ene life, or not at all ; for upon his death Wl fon 
it will be certainly known, whether he leaves iſſue or not; it a cc 
he does, the contingency cannot take place; if he does not, an! 
then it may; and this being to happen within the compaſs of I till: 
a life, is good as an executory deviſe, and differs in nothing Ca. 
from the duke of Norfo/#'s caſe, fave only that there it was by 3 
proviſo, and alſo upon the death of another perſon without MW age. 
iſſue then living; and here it is upon his own death, which dies 
makes no manner of difference. Fletcher's caſe, decreed Tri. we 
| con 


Gilh, HOP? i A man poſſeſſed of a term for thirty-one years, de. beer 
129 = Verdis. viſes it to his ſon H. during his minority ; and if he attains i, Ml fh01 
1 Wil. Rep, his age of twenty-one years, then to him during his life, if the ſon, 
432. Eger term ſhall fo long continue, and no longer, and after his death WW * 
1718. Targ! | to ſuch of his ifſue to whom he ſhall deviſe it; but if he die f at 
S. C. jr. the without iſſue, then to his other ſon G. for the reſidue of the i Fun 
deviſe was 10 H. term. H. afterwards died without iſſue, or without 


no longer, and tion was, whether 
ns notveſt in H. and bn decreed, that it did nor z for the words 
ite of the ſaid die without iſſue, have a twofold meaning, eicher without 
. as H. by bis iſſue at the time of his death, or without iſſue whenever the 
Jars gay, iſſue fails ; and though in caſe of an inheritance, if lands are 
Jer en deviſed to one, and if he die without iſſue, the firſt deviſe 
die without iſſue, takes an eftare-tail by implication, which ſhall go to his iſſue; 
then the teſtator and they ſhall take in a courſe of deſcent to all ſucceeding gene- for f 
| _— bp or wy rations ; but to make ſuch a conſtruction in the caſe of a term, 
Yithout ie which cannot come to the iſſue by deſtent, is unneceſſary, and firs f 
| living at ha therefore in ſuch caſe the other conſtruction of the words, which BW d 
death; Parker is moſt natural and obvious, ſhall take place; and it ſhall be that 

CORE intended only, if he die without iſſue living at the time of his 

The reporter in death, and conſequently the dying without iſſue being con- deter 
a note lay, the fined within the compaſs of a lif, hinders not the remainder d pr 
| words which are over; but it may well take place by way of executory deviſe, e 


| 2 — 1 according to the former reſolutions. Decreed Paſc. 1718. Tu. en 
regiſter-book, gett and Gant. 3 | EE. | 
trough they are inſerted in all the cotemporary reports of this caſe, and ſeem here to be i 
principal foundation of the decree.—Lucas's Rep. 403, S. C. | 


(G) Of Terms for Years, and incertain Intereſts M G. ic 
On, Deviſe, = 7. 

1. A MAN deviſed his land to his executors for payment d — 
| his debts, and after debts paid, the : emainder over; an * 
it was admitted clearly, that the remainder was good; but tif 2 
queſtion was, what eſtate the executors had, for there being , | 
no particular eſtate limited, if an eſtate ſhould be adjudge hos 
for them for life, it might determine before they received uf e's 

| ficient to anſwer the end of the deviſe ; for un their death ** 
would not go to their executors; and it was adjudged an 1 Dutch 
certain intereſt, which ſhould go from executor to executor ® leaf 
ꝓayment of debts. Cro. Fliz. 315. 8 Co. 96. 1 Rol. Abr. 829 Wc 
2: 4. deviſes his lands to his executors, till his ſon come Bl 1 e 
age, the profits jo be imployed in the performance of his <a 


though the ſon dies before he be of age, yet the intereſt of th 


executt 


Deviſes.” ; 


executors continues rill he 8 of age, if be had lived: 


for fince the intent of the deviſor governs in wills, it might 
deſtroy that, if the executors intereſt ceaſed at the death of the 


ſon; for it is reaſonable to believe, that the teſtator found on 


a computation, that the profits of the land, in that time, would 
anſwer his debts, Ic. ſo that this is a good deviſe of the term, 
til the ſon would be twenty-one, WH he die before. 1 Chan, | 


Ca.113. 3 O. 20. b. Borafton's caſe, S. 


3. If a man deviſes land to his wife, till his ſon comes of 
age, to provide his children with neceſſaries; though the wife- 


dies before the ſon comes of age, yet her intereſt does not de- 


termine by her death, becauſe it was not a matter of mere. 


confidence, but ſtiall go to her executors ; but if the deviſe had 


been, that his land ſhould deſcend to his ſon, but that his wife 
ſhould have the full profits thereof, until the full age of his 


fon, for his education; here is nothing deviſed to the wife but 
a mere confidence, that ſhe ſhall take the profits for the edu- 


cation of the ſon ; and by the will ſhe is but in nature of a- 


guardian or bailiff, for the benefit of the infant, which deter- 


heir „ ſhould attain to his age of twenty-one years, and 
when his 


of twen 
nues in 


ne. | | 
6. A. deviſed to B. during his exile ; and if it pleaſe God to 


& Boraſioa's caſe. 
+ Bp. of Bath's 
caſe. | 


2 Ram! Jr. 


Doviſes: 
between the Dutch and Englih, and afterwards a peace was 
concliided between the two nations; yet B. continued here, and 
whether his eftate was determined was the queſtion; and the 
cvurt held it was not, for that the exile intended by A. was the 
leaving his country, becauſe of the States diſpleaſure to him, 


and the withdrawing of his penſion upon that diſpleaſure. Pa. 


ger and Vofciue, 2 Lev. 191. 

7. A. deviſed his land to B. and C. and the ſurvivor of them, 
till 8ool. ſhould be raiſed out of them; and it was adjudged 
that B. and C. ſhould have the land no longer than they might 
have received it out of the profits; and that if a ſtranger enters 
after the death of the deviſor, they may have an account of the 
mean profits, but cannot hold the land longer than the ſum 
might have been levied; for if that were allowed, they might 
make it an eternal charge on the heir's eſtate; but if the heir 
himſelf enters and diſturbs them, they may hold over, for the 
heir ſhall have no benefit of his own wrong, or they may have 
their action againſt him at their election. 4 Co. 82. Corbet's 


n cafe, Cre. Elis. 800. 1 Salk. 153, S. P. 


heady 2 Ar. (H) Of Deuiſes by Implication. 

Ar. 8, „ . Ry WR 1 
1. FF 4. deviſes lands to his heir, after the death of his wiſe; 

(s) Thelawin I this is a good deviſe to the wiſe for life by (a) implicati- 


conveying of | ; 2 
ſtate: did not on; for by the expreſs words of the will the heir is not to have 
— fager it Caries: hor-ip z and if the wiſe has it not, none elſe can, 


any to paſs by fog the executors cannot intermeddle. 1 Rol. Abr. 843. 1 Vern. 


Gov. 11 22, S. P. 2 Fern. 57a, S. P. 2 Vent. 223, S. P. 


ner of transferring n way agreeable to the plainneſs and ſolemaity of the law: as if A. ſur- 


rendered tothe uſe of D. and B. and for want of iſſue to B. the remainder over to C. This ina 
conveyance at law had been but an eſtate for life to B. and no eftate-tail by implicatian ; but 1 
there has been greater fayour and latitude allowed in the diſpoſition of «ſtates by will, and in 
the conſtruct ion of them, the judges, to ſupport the intent of the deviſor, where it was very ap- 


parent. have admitted eſtates by implication, though to the diſheriſon of the heir at law: but 


where ſuch eſtates ariſe, it muſt be by 3 neceſſary, and not a poſſible implication or intention in 
the deviſor; for the-heir's title being plain and obvious, no ward: by conſtruct ion ſhall impeach 
it, which will bear a contrary fignification. Vaugb. 263. | : 

3. If a man deviſes to a ſtranger, after the death of his wife, 
this gives the wife no eſtate for life by implication ; for it is 
but a demonſtration when the eſtate of the ſtranger ſhail com- 
mence.: Bro. Dev. 52. Cro. Fac. 75. 1 Fern. 22. 2 Vern. 572. 
2 Vent. 223. 5 3 e 

3. If one having a wife and two daughters heirs at lay, 
deviſes lands to one of the . er after the wife's death; 
this gives the wife an eſlate for life, though the daughter was 
but one of the coheirs. 2 Vern. 723. 2 
4. If a. man paſſeſſed of a term for years, deviſes it to his 
ſon after the death of his wife, and the wife is made executri:, 
{he ſhall have the whole term as executrix; for there cannot 
de an eftate for life of a term by implication, as there may be 
of an inheritance. Mor 63656. 
5. A. ſeiſed of a manor, part in demeſnes, and part in ſer 
76. vices, deviſed all the demeſnes to his wife expreſly for life, and 
all the ſervices for fifteen years; and then deviſed the whole 
manor to a ſtranger after her death ; it was reſolved, that the 
laſt deviſe ſhould not take effec till after her death, and yt 
the ſhould not have the ſervices for her. life by implication, but 
that the heir ſhould enjoy the ſervices after the fifteen ycais 
though ſhe were ſtill alive; for there appears no neceſſary im. 


plication 


N 
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plication, that ſhe ſhould have the whole for her life, with an 

excluſion of the heir; and a poſſible implication is not ſufficient 

to exclude him; for nothing but the apparent intent of the 

deviſor can do that; but if the deviſor had ſaid, that after the 

death of his wife and the ftranger, the heir ſhould have the 

manor, the wife by. a neceſſary * e ſhall have the 

whole manor for her life ; for the deviſor's intent is plain, that 

the heir is not to have the manor, while the ſtranger and the 
wife live, and the ſtranger cannat take any thing whilft ſhe 

lives. Moor, Pl. 24. Vaugh, 36 


6. One having iſſue a ſon, + * was his heir apparent, and 1 Feen, 11, 
two os, Sin. in theſe words; if it ha — my ſon B. S. C. reſolved 

and my two „ rag to die, without iſſue of ch ir k 
full l begotten, 

nep 


eir bodies law- Berg” oy 


— 


not be diſinherited without a neceſſary implication, which 
in this caſe there is not, for it is only a deſignation and 
appointment af the time when the ſhall come to the 
_ as if he had deviſed thus; I leave my land to 
delcend, or I give my land to my ſon and his heirs, till he and 
my two daughters die without iſſue, or ſo long as any heirs of 
the body of him and my two daughters ſhall be living; and then, 
or for want of ſuch heirs, I deviſe the ſame to my nephew; 
this is good as a future and executory deviſe; and tn the mean 
time the land ſhall deſcend ro the heir at law, he having made 
no diſpoſition thereof. Hil. 21 U 22 Car. 2. c. 13. Gardiner and 
Shelton, Vaugh. 259. „ ED Do 
7. A. deviſes to B. and his heirs male, and if he dies without 1 Bf. 63. 
heirs of his body, then to remain to C in fee; this is but an eſ- +» 
tate in tail male to B. for the law ſupplies the words of fis body ; 
and fince the deyiſor only gave it by expreſs words to him and 
his heirs male, it would be againſt his plain words, to let in 
iſſue female by implication on the ather words, vis. If he dies. 
without heir of his body. Dyer 171. „„ „„ 
8. So if a man deviſes to A. and the heirs of his body; and 
if he die without heirs, theſe laſt words will not give thedeviſee 
an eſtate in fee by implication. 2 Fern. 451. Where an eſtate 
for life may be intarged by implication, vide Fetter (D), p. 179. 
(I) Of Deviſes of Lands for Payment of Debts, For this head, 


| / : Vid. 2 Bacm's 

I. MAN ſeiſed of copyhold lands furrenders them to the Abr. 64. &c. 
| uſe of his will, and then by his will ſays, my debts and 

legacies being firſt dedudted, I deviſe all my. eſtate, 'both real and 
perſonal, to J. S. and it was held by Ld. Chan. that this ſhould F: 
amount to a deviſe to ſell for the (a) payment of debts. ' Paſc. (0) Conlon 
1682. Newman and F o/inſon, 1 Vern. 45- | 5 voured in equity, 
tut whenever it appears to be the teſtator's intent, that his lands ſhould be liable to his debts, 
Juity will make them ſubject, though there are not expreſs words of change; but note, that 
there muſt be ſomething more than a bare declaration, that his debts ſhould be paid, other- 
viſe it ſhall be intended out of the pcrſo-al eſtate, and the real will got be liable, "as appears 


Þ; the caſes on this head. 4 
| 2. A, 


2. 4. deviſed all his lands to B. and the heirs of his body; 
und in another part of his will, reciting that he owed B;. mone 
upon actaunt, he therefore deviſed to him all his perſonal eſ- 
tate, and made him executor, willing him to pay his debts; 
and upon the reading of the will, though the clauſe as to the 
| ent of debts ſeemed to relate to the perſonal eſtate only ; 
and though the lands were deviſed to B. in tail, with a remain. 
der over to another; and that it was objected, that a tenant in 
tail could not be a truſtee; yet the court decreed both real and 
perſonal eſtate to be fold for payment of the teſtator's debts. 
3 Nel. 1686. Clowdfly and Pellham, 1 Vern. 41 1. 2 Vern. 220, S. C. 
ec © cited, and the decree ſaid to be affirmed in the houſe of lords, 
| "his ian ſtrong z. But where a deviſe was in the following manner: I will 
caſe... I. queſtion ali my debt Mall be paid before any of my legacies or gifts herein 
| 7 ce, After mentioned, and doviſes ſeveral pecuniary legacies; and after, 
per Ferney maſ- in the fame will, deviſes lands to J. S. on condition to pay a 
ter of the rolls, certain rent to J. . and other lands to J. S. on condition to 
in the caſe of pay Sl. per Ann. to J. D. And the er was, whether theſe 
= * 3 Hane were by the will ſubjected to the payment of the teſtatori 
42, 17% 5 debrs, or only to the payment of the particular rents thereout 
e deviſed; and the court held, that the lands were not ſubjected 
to the payment of the teſtator's debts, for the general clauſein 
the beginning: of the will ſhall be intended only of the perſonal 
_ eftate, _ the niary legacies thereout deviſed. Pac. 
1687. Eyles and Cary, 1 Vern. 457. . 
4. If J. S. deviſes his lands to his brother, who is his heir at 
law in fee, and likewiſe deviſes ſeveral legacies, and makes his 
brother executor, deſiring him to ſee his will performed accord. 
ing to the truſt and confidence he had repoſed in him; this 
makes the real eſtate liable; for the teſtator needed not hare 
deviſed the eftate ro his brother, being heir at law, unleſs he 
inrended that he ſhould take them chargeable with the debts 
and legacies. Decreed Paſc. 1691. Alcork and Sparhanhk, 2 
Viern. 228. and affirmed in the houſe of lords. 

N 5. A. deviſed in the following words: J do by this my will df- 
poſe of ſuck worldly eftate as it hath pleaſed God to beflow upon me; 
firſt, I will that all my debts be paid and diſcharged, and out of 
the remainder of my eflate I give and bequeath unto my wife zool. 

my mind and will is, that my wife have one moiety of what is left 
after my debts paid. Item, I give to my dear brother R. B. a clije 
lying in the pari/h of —, and for the remaining part of ny 
eflate, 2s well real as perſonal, I give and begueath unto my brother 
J. B. whom I make executor ; and it was held clearly, that theſe 
words ſubjected his real eſtate to the payment of his debts. 16id. 

. 690. Beac/croft verſus Beachcroft. : 
Prec. in Chan 6. So where 4. being ſeiſed of areal eſtate, and alſo poſſe 
43˙ S. C. Ted of ſome perſonal eſtate, made his will in writing, and there. 
Cs by deviſed in theſe words: imprimis, I will and dewiſe that all 
1 7. my debts, legacies aud funeral charges Mall be paid and ſatisfedin 
retidem Verbis, the firſt place. Item, I give and deviſe, and then proceeds t 
2 Vern. job. diſpoſe of his real and perſonal eftare ; the 5 not 
8. O. where it is being ſufficient, the queſtion was, whether that clauſe in this 


ſaid. that ſ a | | 
firef; was Laid on Will ſhould amount to a charge on his real eſtate for the pay. 


the word deviſe, Ment of his debts, legacies and funerals; and Ld. Chan. Cw” 
2 Bac. Abr. 65. was clear of opinion that it ſhould ; for as to his debts, it was 


366 06.2491, but narural juſtice they ſhould be paid, and his perſonal eſt 
56, 9 — Br. parl. - 
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would have been liable to the payment thereof, whether he had · | 
given any directions in his will about them, or not; when 
therefore he wills and deviſes that his debts, legacies and fune- 
rals ſhall be paid and ſatisfied in the firſt place, theſe words 
muſt be intended to give a preference for thoſe 3 to any 
other whatſoever ; and ſince he does not deviſe his real or per- 
ſonal eſtate to any perſon in particular for theſe. purpoſes, the 
perſons who come within that deſcription muſt be ſuppoſed . 
to de within his vie w; and it muſſ be taken as a deviſe for their 
benefit, preferable to any other diſpoſition whatſoever, either 
of his real or perſonal eſtate, and conſequently both of them are 
thereby e liable thereto: Decreed Hil. 1715. Trott and 
7 | | 


7. If lands are deviſed to truſtees for the payment of dehts 2 Chas. Ce. 
and legacies out of the rents and profits, the truſtees may fell 10g, S. P. 
the land itſelf. 1 Fern. 104. e en eo am 

8. But if the deviſe be to pay debts and legacies out of the 
annual rents and profits, by theſe words the lands ſhall not be 
fold. id. Es I 

9, If chere be a deviſe of a ſum certain, to be raiſed out of 2 Yee. 357. 
the profits of lands, and the profits will not amount to raiſe the 
ſum in a convenient time; per Ld. Chan. it is the law of this 
court to decree a ſale. Ibid. 256. : ES 

10. A. deviſes that his executors ſhall receive the rents, iſſues His real and 
and profits of his perſonal eftate, in the firſt place to pay 600. perſonal eſtate. 
fer ann. to one for life, and after that perſon's death, out of ä 
the remainder of his eſtate, his debts being paid, to raiſe por- 
tions for ſeveral children, payahle at twenty-one, and main - 
renance in the mean time, and deviſes all his lands in ſeveral 
parcels to ſeveral perſons at future rimes; and the maſter of 
the rolls held, that the lands were liable to be ſold, and that the 
ſales ſhould be out of all the deviſee's lands, unleſs the perſonal 
eſtate were ſufficient, or the rents and profits in a reaſonable 
time; and ordered an account to be taken thereof in the firſt 
place. Trin. 1687. Berry and Aſtam, 2 Vern. 26. 


(K) Of Deviſes of Things Perſonal , as Goods, Chat- For this head, 
tels, &c. by what Deſcription, and to whom good. sb. ve 


. II a man who has debts due to him by bond, and who is 2 Freem. 157. 
1 likewiſe poſſeſſed of a term for years, deyiſes one maiety S. COC. 

of his perfonal eſtate to his wife, and afterwards ſeveral lega- 

cies to other perfons, and the reſidue to J. S. The wife ſhall 

have one compleat moiety, if the other is ſufficient to pay the 

debts, and ſhe ſhall have a moiety of the leaſe ; though it was 

objected, that a leaſe was not uſyally reckoned perſonal eſtate. 


Lee and Hale, 1 Chan. Ca. 16. 

2. If a man poſſeſſed of a leafe for years, bequeaths ſeveral | 
legacies of plate and other goods to ſeveral perſons, and after 
deviſes all the reſidue of his goods to his wife, his debts and le- 
gacies being paid, and makes her ſole executrix; by this will 
the leaſe paſſes to her as legatee; for though by a grant of 
onzia bona, a leaſe paſſes not, yet by the civil law bona inclu- 
ding all chattels, and this being a legacy, the judges of the 
common law in this caſe ought to be guided by that law. 
Cv. Eliz. 387. 5 
3. If a man deviſes 1200/. to J. S. and by gems! words de- 
"les all his goods, chattles and houſhold ſtuff in and — bs 

— a | : | - 
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* | 3 | 
houſt to the faid F. S. money in the houſe will not pe 
having 4 3 legacy deviſed to him. 2 Chan. Pod 
pf; l jewels will not paſs by a deviſe of utenſil, 
- $99. 7 
(9) * 8 5. But by a deviſe of houſhold goods, plate will paſs (a).; 
Effect. Lern. 638. 


Cited in Style. 
269. : 


grandchildren as ſhall be in par eur thereof ; and thenap- 
 at——, together with the ornaments thereof, ſhould remain w 
the perpetual uſe of the faid chapel, and makes D. executor; 
to whom he gives all his perſonal eftate, except what is before 


uſed, and removed with him, when he went from one houſeto 


the houſes, under the word Furniture; and Wright Ld. K. was 
of opinion, that Furniture in a large ſenſe takes in plate, but nat 


ture; and the plate of ordinary uſe, that was carried with him, 


deen adjudged, that the plate paſſed by the deviſe of his furnitur 


therein, to his wife for life, and after her deceaſe to his ſon l. 
and his heirs, except his 8 which he gives to his ſon 


up in the houſe, and likewiſe pictures at his death, which he 


| Prec. in Chan. 
392, S. C. Gilb, 


Eg. Rep. 87, S. 


C. is totidem Ver- 


bis wit Prec. in Chan. Vide Maſters and Mafeers, 8. P. E ca. Ale. part 3. Gilb, cbanc. 35 


Budgden and Elliſon, and Nichols and Ofbern, Eg. C. Abr. part 2. S. P. 
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6. If a nobleman poſſeſſed of a collar of SS, and of a garter 
of gold, and a buckle annexed to his bonnet, and of many other 
buttons of gold and precious ſtones annexed to his robes, and of 
many other chains, bracelets, and ri pol es and precious 
ſtones, deviſes all his jewels to his wife, and dies; the garter 
and collar of SS paſs not, becauſe they are not properly Jewels, 
but ws of honour and ftate ; and the buckle in his bonne, 
and the paſs not, becauſe annexed to his robes ; but al 
the other chains, rings, bracelets and jewels paſs. Early 
Northumberland's caſe, upon a reference to Wray and Anderſa 
C. J. Owen 124. oy 

7. J. S. by will deviſes thus; Item, my will and pleaſure i 
that the furniture and pictures in my houſes at A. B. and C. ſhall 
always remain there, and not in the power of my executors 
diſpoſe of, but ſhall go, with my ſaid houſes, to ſuch of ny 


points that the plate gilt with geld belonging ta his chape 


bequeathed, of what nature or kind ſoever, for his own proper 
uſe ; and the queftion was, if the plate the teſtator conſtantly 


another, ſhould goto theexecutor by the laſt clauſe, or belong v 


here, becauſe. he diſtinguiſhes the chapel plate from the furni- 


could no more be ſaid the furniture of one houſe then of the 
others, and he meant only the particular furniture of each 
houſe; ſo the plate went to his executors, and liable to the 
plaintiffs, who were creditors. Mich. 1705. Franklin and Eat 
of Burlington; wide 2 Vern. 512, S. C. where it is ſaid to have 


and pictures. Sed quere, 8 
8. If a man deviſes his houſe, and all his goods and furniture 


A. and B. and he has pictures in boxes, as well as thoſe hung 
had not at the time of the making the will; and it is roved in 
the cauſe, rhat he had ſkill in pictures, and frequently bought 
pen and ſold them again; the exception of the picture 
hall extend, as well to the pictures hung up as furniture, 2 
well to thoſe in the houſe at the time of the will, as to thoſe 
bought in after the will made; ſo that they ſhall paſs to hi 
ſons A. and J. per Ld. K. Hil, 1705. Gayre and Gayre, 2 Vet 
mm RT: 5 ES 
9. If a man deviſes to his wife all his perſonal eſtate 7 
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ee called V. all his perſonal effate, as coaches, horſes, Ac. 
re at the time of his death ſhall paſs, though not there at 
making of the will, the perſonal eftate being fluctuating 
| varying until the time of the teſtator's death. Mick. 1714. 
er and Sayer, 2 Vers. 688. per curiam; vide Sins. 418. 
0. But if J. S. deviſes all his houſhold goods and furniture, 2 Chanc, Rep. 8. 
ich ſhould be in his houſe at R. at his death, to his wife, C. 19.32. 
| afterwards going beyond ſea, his ſteward gets the head 7, 113. 2 
dord of the houſe ta accept of a ſurrender of the leaſe of the Drew's Hep, 
iſe, and remoyes the goods to another houſe, and writes an (rgſpeRing A 
ount of this to F. K. who approves of it; the goods will not bond) 127. Free. 
; by the will to the wiſe; otherwiſe, if they had been ©*- 8. 
noved by fraud to defeat the legacy, or by any tortious act, 
hour the pany of the teſtatur: De Hil. 17 16. Earl and 
neſs of Shoftſbury, 2 Vern. 747. ” 
11, So if a man deviſes to his ſon the furniture of his houſe This caſe ſeems 
D. and two years afterwards orders goods which he had arms, rag _ 
wht in Landon, to be carried to his houſe at P. and agrees e in * 5 
th carriers for that purpoſe, but dies before the 22 are vil law in this 
noved from London; theſe goods ſhall not paſs by the will, as point. Yide 2 
n of the furniture of the houſe at P. reed Hil. 1716. .. * 
le of Beauford and Lord Dundonald, Iþid. 139. 8 
*12. A man deviſed all the arrears now due, and unjuſtly 
ained from me by the dean and chapter of York, to be em- 
ed in a certain charity; and the —_ was, whether the 
rears incurred after the making of the will, and a ſmall time 
fore the death of the teſtator, and which were never de- 
anded by the teſtator, ſhould paſs ; and per Ld. K. not; for 
ugh a genera! deyiſe of all a man's goods will carry all he 
d at his death, though purchaſed after the making his will ; 
t here it is confined to the arrears due at the making the 
l: Decreed Trin. 1701. Attorney General and Bury. 5 
13. If a man deviſes his filver tea-kettle and lamp, with 
e appurtenances, nothing ſhall paſs but the kettle and 
mp, and the box wherein the lamp was placed, and not the 
yer tea- pot, milk- pot, tongs, ſtrainer, or caniſters: Reſolved 
the rolls, Mich. 1728, in a caſe between Hunt and Ferkley. 
*14. A man deviſed to his niece all his goods, chattels, 
uſchold-ſtuff, furniture, and other things which then were, 
ſhould be in his houſe at the time of his death, and ſome 
ne after died, leaving about 2657. in ready money in the 
uſe; and it was decreed, that this ready money did not 
ls; for by the words other things ſhall be intended things of 
e nature and ſpecies with thoſe before-mentioned. Mzc/. 
29. Trafford and Berrige. oo | 
15. If a man deviſes 4ol. to be paid J. S. by him to be diſ- 
Med of in ſuch manner as the teftator ſhould by a private 
te acquaint him with, and dies without ſuch appointment ; 
is a good bequeſt to the party: Decreed Paſc. 20 Car. 2. 
win and Clerk, 2 Chan. Ca. 1998. © 
16. If one deviſes his lands to B. in fee, paying 4ool. whereof S. P. 2 F.. 261. 
vl. to be at the diſpoſal of his wife, by her laſt will, to whom 
ſhall think fit; and the wiſe dies inteſtate, her adminiſtra- 
ſhall have this 200l. the property thereof being abſolutely 
led in the wife : Decreed Michi. 1590. Robinſon and Duſgale, 


en. 181. | 
17. If 
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2 Freem. 168. are divers daughters and a ſon, who by birth is a younger chi 


| berend, | 199. 1 . 112.8. „„ 


: 1702. la, them, and to be paid out of his eftare within fix months ak: 


ia deſault of and T. died, leaving iſſue, who died within three months aft 


ment: but 2s to therefore diſmiſſed the bill, which ſought the benefit of it. 71 
| that with re ſpect | 


the hill. 


_ * 17. If one deviſes his lands for the payment of his debt a 
legacies, and deviſes, 400l. a- piece to two of his ſifters, ang 

his third as much as his executor ſhould think fit; the ch 
ſhall have 40o!/. alſo, and be made equal to her other fiſter,, 
the eftate will hold out: Decreed Tria. 1690. Warchan ,, 
Brown, 2 Fern. 153. 


N Youu? - 1 18. If money is deviſed to younger children, where 


Brerms and Bret-but is heir at law to a fair inheritance, he ſhall not be cx 
ron, S. C. and P. dered as a younger child, ſo as to take by the deviſe. 12 Ca 


jos Hon Bretton and Bretton, 3 Chan. Rep. 1. 


ed ſo by the maſter of the rolls, inter Mead and Case & al", Fuly 16, 1663. 1 Chan, Rey, 
Aﬀfeed and Cave, 8. C. and P. accordingly, 5 1 
19. If a man deviſes lands to be ſold for the increaſe of chi 

drens portions, a child born ſince the will ſhall have a ſha 

2 Chan. Rep. 211. | ET 
20. So where one deviſed 20l. a- piece to all the children 
his ſiſter B. and the N was, whether a child born af 
ut the making of the will, and before the death of the teflat 
(a) 2 Freem. {ſhould take by virtue of the deviſe ; and the court decreed i 
Rep. 105, 8. C. extend to the after-born child; the word children comm 
cited noder the hending all. Trin. 168g. Garbland and Mayor (a), 2 Vern. 1 


name of Gar - 


berend and Gar- but if it had been to the children by name, quære, Q wide Dy 


21. A man by will deviſed all his goods in ſuch a houſe 
Ee. for life, and after his deceaſe to the heir of J. S. and il 
point was, whether he that was heir of J. S. ſhould take the 

goods as deviſee, and the ſaid goods go to his executors; 
though ſuch heir die in the life-time of G. or whether he th 
was heir to J. S. at the time of G's death, ſhould have them 
and though it was urged that theſe goods were only the fur 
ture of the capital houſe, yet Ld. Chan. was of opinion, th 
they abſolutely veſted in him that was heir of J. S. at the tin 

of his death ; and decreed accordingly. Danvers and Earl 

Clarendon, 1 Fern. 35. „„ i 

22. A man deviſed his eſtate to his wife for life, and aft 
her deceaſe to his ſon T. his heirs and aſſigns for ever; provid 
3 if T. died without iſſue of his body, then he bequeathed un 
2 C. Kelle his daughters (5) M. and E. 200l. to be equally divided ber 


nieces, and that the deceaſe of the ſurvivor of the wife and ſon; the wife diet 


payment the. the father; and lord Harcourt held, that this perſonal leg 
the lands to the Could not be intended to ariſe npon any remater contingent) 


legatee> for pay- than that of T.'s dying without iſſue living at his death; at 


Chis it was held, 1712. Nichols and Hooper, 2 Vern. 686. 


to the legatccs, if the legacies take any effect, the words of the will paſs a legal interell, 
the court does not hinder the plaintiffs ſiom proceeding at law in an ejectment, but diſmi 


23. If A. deviſes 1500!. in truſt for the children of B. and 
has only one child, and ſeveral grandchildren, the child i 
{hall take, and the grandchildren ſhall not come in for ſhats 
bat if B. had not a child living, the grandchildren might la 
taken by the name of children. Vide 2 Fern. 106. 
24. If a man deviſes the ſurplus of his eſtate to his gran 
children living at his death, grandchildren born after his dei 
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Int take (a); for if he had fo intended it, he would not (e) ide cenrr 
de reſtrained it to children living at his death: Decreed Hil. in Nerthey and 
116. Muſgrave and Parry, 2 Vern. 710. | Strange, Eg. Ca. 
25. If one deviſes the ſurplus of his perſonal eftate to the quark, op 
dren of A. and B. and neither of them has a child at the thing to the 
king of the will, or the death of the teſtator, the deviſe is cont. in Nor: 
tory, and ſhall extend to any children that 4. and B. ſhall zu Trang, 
rards have, and the children of each ſhall take per capita, $4252 * £9: 
A not per flirpes ; they claiming in their own right, and not g, or 1 bn.” 
2 their parents; per Cur. Mich, 1715. Weld and Keb. 340—34:. 
ury, Ibid. (705) 2 Vern. 705. all that is there 


26. The duke of Bolton by his will deviſed in theſe words, 3 _ 


z. irem, I give and bequeath unto ſuch 7 ſervants, as fhall reftator's grand- 
being with me at the time of my deat/, one year's wages, per children would 
K. ftewards of courts, and ſuch who are not obliged to ſpend olf extend to 
zir whole time with their maſter, but may alſo ſerve any —_ 282 

ber maſter, are not ſervants within the intention of the will; * 
it | will not narrow it to ſuch ſervants only that lived in the but, had it been 
tors houſe, or had diet from him. 2 Fern. 546, 547. te bis grand- 


, chil living. 
d & al. V. Windham & at. athic death, tis 


| extend to any grandchild of whom the mother had been enſeint in the life of the teſtitoc: 
is indeed cont. to the original in Fernen, but not at all to the caſe as here abridged, © as 
Aren born 83 * are _ too 2 extend to children in embryo only, 
may mean 1uc Are doru teu years Who c | AS 7 
— in Nerthey 2 2 V 
) When a Deviſe ſhall be in Satisfaction of a Thing {ide forthis | 
| > Fa Ra » 1 
S. upon his wife's joining with him in the ſale of part Fee. in Chan. 

of her jointure, gave a note to pay her 7/. 10s. per. Ann. 245 S. C. 
rher life; and upon a ſecond ſale of a farther part of her join- OT 2 | 
re, gave her a bond to pay her 6/. 165. per Ann. for her life; the deviſe a ſa- 
d afterwards by will, without taking notice either of bond or tisfaction of 
te, deviſed unto her 140. per Ann. for life; and it was held, >: | 
at the deviſe ſhould be inlieu and ſatisfaction of the bond and 
Ne. Paſe. 1 705. Brown and Dawſon, 2 J. ern. 498. per cur”. 
2. So if A. by marriage articles agrees to leave his wife 800/. 
u her jewels, c. but it is declared, that notwithſtanding the 
ticles, ſhe ſnould not be debarred of any thing he ſhould give 
r by will; and A. by will makes a diſpoſition of his whole 
hate among his children, Ic. and gives his wife 1000. the 
ie muſt wave the articles or the will, for ſhe cannot have 
th; for his making a diſpoſition of the whole eſtate ſhews, 
at he intended that every part ſhould be performed. Paſc. 
700. Lady Herne and Herne, 2 Vern. 555, | 
3 But if A. gives a bond to B. her ſervant, to pay her 200 1 P. Wut. 468. 
Ann. quarterly for her life, free from taxes; and by will, 2 P. Wms. 343- 
thout taking notice of the bond, gives B. 20l. per Ann. for her 553: * Fs. 263. 
ſe payable half yearly, but not ſaid free of taxes; B. ſhall og 2 "x 
we both the annuities, for that by the will not being ſo ad- WED Rep. 
ntageous as the firſt, cannot be preſumed a ſatisfaction: De- 170. Prec. in 


ed Hil ; ' . Chan. 236, S. C. 
il. 1704. Atkinſon and Webb, Ibid, 478. ee . 


3 _ 28 2 ow given el the will was not fo advantageous to her as the 
er, 9 reſpect of the times of payment, of the difference of the places, and of th 

ug free fiom, and the other (on the land) liable to taxes. 5 r TR I 9 5 | 
1 So where A. on his marriage covenanted to purchaſe, and 
tle a Jointure of 20l. per Ann. on his intended wife; and if he 
before ſuch purchaſe or ſettlemen* made, ſhe ſhould have 
300ʃ. 
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Free. in Chan. 5. By a marria e-ſettlement the intended huſband was na 


214. 


Vid: n 


Red. 1 
Mem. 


pointsmenticned a ſon and two daughters; the father deviſed 7ool. ar pier 


| N and deviſed ta the daughters to the amount of 7oool. with, 


father's will, mentioning of its being in lieu or ſatisfaction of any thing d 


ieems 


to de enly _ 
I” te of ti . . ; 
9 e be no ſatisfaddion, not being adequate in value; beſides the 


ſel, andthe ther had then a ſon living, and it was altogether contingenta 
| court ſeems to uncertain, whether 30000, would ever ariſe, and become 
__ N yg able or not; and therefore it was but reaſonable, that the fath 
- that . wa per- ſhould make ſome certain proviſion for his daughters; but 

baps as they to the ſons legacy of 7oool. it was, by two lords commiſſion 
| thoughttheother againſt Rawlinſon, decreed a ſatisfaction ; but upon an appe 


= mo to the lords, the decree was reyerſed; far the daughters beilfknner 


_clear, 


need not be in · Court to make a ſtrained conſtruction to their prejudice, in 
 fiſted 0n:—It *your of a voluntary deviſee. Paſc. 1692. Dufficld and Sni 


 ſrems 
= 


ki ame n to go in ſatisfaction of a debt, it was grounded uf 
deviſe of lands ſome evidence, or at leaſt a ſtrong preſumption, that the t 


ts. a remainder of the eſtate was limited to daughters, until th 
Grſt 


to the father's deviſe being in any degree a ſatisfaQion, that it was not adequate to the portions 
it may till be a part ſatisfaction, as was decreed in a fimilar caſe of Feſſon and Jeſen, 2 / 
255. which laſt c:ſe ſeems much ſtronger for the daughters than the principal caſe, except! 
the daughters in this caſe were heirs at law, and yet the ge, this point was decreed againſt the 


Doeviſes. 

300l. out of his eſtate for her own uſe; the marriage wat 
and the huſband died before any ſuch ſettlement was mat 
but by his will he deviſed to his wife 330%. for her life, uz 
pager to _ of jo part thereof, at her death; andit, 

eld, fr, that ſhe had a right to zool. and intereſt, and i 
the executor could not now be at liberty to ſettle 200. per 4 
as the teſtator might have done : 2dly, that ſhe ſhould þ, 
the 330ol. as an additional 8 and proviſion for the vi 
Decreed Trin. 1705. Perry and , 2 Vern. 505. 


tenant in tail, and a proviſion was made of 3000l. a- piece f 

the daughters; the huſband afterwards docked the intail, 2 
deviſed to the daughters 30000. a- piece; and it being prove 

that the teſtator had declared, after making the 2 

that he would add to his daughters portions; and it bei 

urged, that the cutting off the intail was for this purpoſe, t 

court decreed the daughters hoth ſyms. 13 Car. 2. Pik a 

Pile, 1 Chan. Rep. 199. 8 : 

Frem, 6. By a marriage · ſettlement, in caſe af failure of iſſue m 
ſhould raiſe 30nol. for portions; there was iſſue of the marti 


vede the daughters, and died; the ſon afterwards made his 


in Yer». ta them, and gave his land to his heirs male, and died with, 
iſſue ; and it was held clearly, that the father's legacy c 


that this heirs at law, and diſinherited, there was no ground for iH uities 
ether 
es wi 
anni 
ds w 


band 


not to be 


obieclion 2 Vern. 258. 


7. A. on the marriage of his daughter, gave a bond to d 
huſband for the daughter's portion, and afterwards by will 
viſed land of much greater value to the huſband and wife, a 

_ their heirs and died; and there being a defect of aſſets top 
debts the queſtion was, whether the deviſe of thoſe lands ſhot 
be a ſatisfaction ; and the court held that caſes of this m 
depend upon circumftances ; and that where a legacy has be 


| 8 _ tator did ſo intend it; but there is no room for that in this i — 
| WY: nor vice It plainly appearing the teſtator intended to give all he I firſ 
vera 3 Will to his ſon-in-law and daughter, and defraud his creditors; 0... 


Rep. 243. & Vid. therefore the deviſe of the land muſt not be in ſatisfaction df! 


i Klee bond debt. 7 rin, 1593. Goodfelloꝛo and Brrchett, bid. ” 


* 
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H. owed his niece A. 1ool. by bond, and having two ers 53 · . C. 
ber nieces B. and C. makes his will, and bequeaths 3ool. to his 
+4, and to his other two nieces 200l. a- piece; after that he 
,wed another 100. of his niece A. and being indebted to 
«2001. died; and to prove that the 300l. ſhould go in ſatis- 
tion of the debt, it was inſiſted upon as a rule in equity, 
where the teſtator being ind „gives hisdebtee a lega- 
greater than his debt, it ſhall go in EtifaRtion ; for a-man 
|| be intended to be juſt before he is kind; otherwiſe where 
cy is leſs, for that is neither to be juſt nor kind, and ſhall. 
taken to go in ſatisfaction of any part. But per Coupe 
ancellor, it might be as good equity to conſtrue him to be 
h juſt and kind, if he intended to be both ; that if any 
this 300l. be * to the payment of the debt, as for ſo 
ch it is not a gift; whereas a legacy muſt be taken to be a 
tor gratuity ; and there being aſlets, and ſome proofs of the 
nor s greater kindneſs to A. than to his other nieces, his lord- 
p decreed her the whole 3ool. over and above her debt. 
k. 6 Ann. between Cuthbert and Peacoch, 1 Salk. 155. Vide 2 
. 508. Cranmer's caſe, where lord Harcourt reverſed a decree 
the maſter of the rolls, upon the circumſtances of the caſe, 
| intention of the party; that the legacy though greater, 
wid not be a ſatisfaction for what is due to the debtee. I 
4 by will gave fix ſeveral annuities for lives, three of 2 N Rep. 
each, and three of 5. each, to be paid out of his perſonal 553. S. C. 
ate, and gave all the reſt of his real and perſonal eſtate to E. 3 Bac. Abr. 475. 
wiſe, en he made ſole executrix; the annuitants were | 
ſiſters, and their children; and about two years after, the 
fe makes her will, and gives two annuities of 5/. each to two 
the 5]. a year annuitants in her huſband's will, but gives them 
them and their heirs, in caſe they happen to over-live ſuch a, 
, who by her. huſband's will had 10. per ann. for life; the 
wiſe gives another annuity of 10/. per ann. to one and her. 
in, and another of 5. per ann. to another and her heirs, who 
d each of them the like annuities for life by the huſband's 
: but in the diſpoſition of theſe annuities, ſhe takes no 
nner of notice of her huſband's will, or that they had any 
mities thereby given them; and the only queſtion was, 
tether the four annuities given to the perſons in fee by the. 
es will, ſhould be taken ta be only in ſatisfaction of the 
annuities for life, given to the ſame perſons by the huſ- 
s will; and it was argued that they ſhould ; becauſe the 
dand's annuities being payable only out of his perſonal 
ae, and the wife being his executrix, ſhe was in the nature 
debtor for them; and where-ever a perſon by his will gives. 
gacy, as great or greater than the debt he owes to the 
tee, it has been always taken to be a ſatisfadtion of the 
t; bat per Lord Chancellor, this doctrine has already been 
ed too far, and he would never carry it farther ; for 
ph it is true, a man ought to be juſt before he is bounti- 
and therefore ſhall be preſumed to pay a debt, rather 
n give a legacy to the ſame perſon, = it is the ſame 
u, or more than he owes him; yet why may he not be both 
Land bountiful, when there are aſſets to anſwer both; as in 
preſent caſe ; and there can be no pretence to ſay, that the 
firſt annuities of 57. each can be a ſatisfaction' of the like 
ues given by the huſband, becauſe they are given * 
8 * 


For this head, 
Vid. 2 Bae. aby. 
79, &c. 


| Ay, By the deviſee of lands dying in the life-time of 
rt, By Devifing what the Law already gives, or what the By 
1. JF adeviſe be made to J. S. and his heirs, who is heir 


ſhall ike by deſcent as his better tile, for Ae derum Meg 


to F. S. who is heir at law in fee, this is a void deviſe to}. 
| becauſe, after the diſpoſition of the particular eftate, the 


I Rol. Abr. 626. Hob. zo. 


and after deviſes them to his 


if the deviſe be rejected; yet the court adjudged the d 


Codb. 461. 


Deviſts. 


the y of over- living ſuch a one ; which has not. 
e and poſſibly never may; and then ſhall hea 
ties for life which are certain, be extinguiſhed, by giving 
ſame perſons annuities in fee on a contingency which may v 
ver happen ? and if that be ſo, as to theſe annuities, there 
no reaſon to imagine the wife had a different intention a, 
the others, or that ſhe intended two of them ſhould go in ſa; 
faction of the like annuities given by her huſband, andy 
other two not; and the caſes where a legacy has been held 
be a ſatisfaRtion'of a debt, are, where the debt was owing | 
the ſame perſon who gave the legacy ; but if ſuch legacy | 
given upon a contingency, or to take place at a future day, 
is no ſatisfaction of the debt; and therefore in the principal 
it was decreed, that the annuities given by the wife were 
tint additional annuities, and not an enlargement only of | 
huſband's aanuities, from an intereſt for life to an interef 
fee, as it was urged to be, and therefore ſhould go in ſai 
faction of thoſe annuities ; which the court held op he 
; bur that the annuitants ſhould take both. Trin. ij 
and Sale, at my Lord Chancellor 5. "= 
() Of void Deviſes. 
1, By deviſing what the law already gives, or what i 
policy of the law will not admit. 
2dly, By incertainty in the deſcription of the thing deviſe 
3dly, By incertainty in the deſcription of the perſon to ui 


deviſor. | 
f the Law will not admit. 


law to the deviſor; this is a void deviſe, and the H 


ens his title, by taking away the entry of ſuch as may poſi 
have right to the eſtate ; whereas if he claims only by dei 


he is in by purchaſe. 1 Rol. Abr. 626. Hob. 30. Plowd. 


2. So if a man deviſes lands to his wife for life, remain 


verſion would have gone without any farther diſpoſition int 
ſame manner it is now limited by the will, 2 Len. i 


3. A. ſeiſed of lands on the part of his mother, deviſes th 
to his executors for ſixteen years, for payment of his del 

feirs at law ex parte Materna;t 
is a void deviſe to the heir at law; for tho! it was urged 
ſupport the deviſe, thar if it obtained, the heir of the part 
the father might in the end inherit, which he could never 


void, becauſe this is no alteration made in the tenure of! 
eſtate, nor is the quality thereof any way altered; but whe 
the deviſee taketh by the will, or by deſcent, it is a fee-fimj 
and it were but aum agere to make him take by will. He 
and Rowe, 3 Lew. 127. 5 


4. But where another eſtate is created by the will, — 


Druiſes. 


gend to the: heir at law; or where the 2 of the eſtate 
by the deviſe, there the diſpoſition of the will ſhall 

ail cho it be made to the heir at law. Moor 680. Godol. 
l. 1 Rol. Abr. 610. Hob. 30. 
U where a man had iſſue a ſon and a daughter, and de- 
£4 that his land ſhould deſcend to his ſon, and if he died 
-hont-iſſue of his body, then the land to go over, c. the 
by this deviſe took an eſtate- tail, though heir at law to the 
iſor, becauſe here is an eſtate- tail created by the will, and ET 
heir muſt claim under the will, or the remainder will be 8 
id. Heb. 30. 1 Rol. Abr. 610. | 5 
6. So where a man has iſſue only three daughters, and de- 
Ce his land to them and their heirs, this is a deviſe to the 5 
ir at law, and yet good, becauſe the deviſe makes them join- 

ants, in which ſurvivorſhip takes place; whereas had they 
zen by deſcent, they had been copartners; and the will alter- 
the generality of the eftate ought to prevail. 3 Lev. 128. 
7. If a man deviſes land in fee to A. and. if he dies without Otherwiſe if . 
irs, then M. ſhall have it, the ſecond deviſe is void, for a was brother, e. 
cannot de on a fee; for no man can ſay when the heirs '* 4 * 1 
4. will fail, and to allow the remainder to M. good, upon would acl . 
þ a diſtant conringency, is to perpetuate the eſtate in the fa- 4. taking but 2 
ily of A. and yet preſerve a remainder or intereſt in M. which eftate-tail. Ante. 
| ly may never veſt ; and as theſe eſtates are unaliena- 30. Pl. 1, 13. 
h all mankind joined in the ſale; therefore the rea- 
1and policy of the law will not ſuffer them to have a longer 
ration than a life or lives in eſſe, and wearing out together, 
the term of twenty or thirty years: But for this vide letter (F). 

8. 4. deviſed his manors, meſſuages, &&c. to the drapers con- 1 Will. Rep. 

and their ſucceſſors, upon truſt, to convey to B. for life, 332. S. C. 


d to his firſt ſon, and all other his ſons for life, and to their 7. 40 -_ 


ue male for life, and for want of ſuch iſſue, to J. S. for life, BN Es. Rep. 

id to his iſſue male for life, &c. and ſo to a great number of 128. S. C. 

em for life; and ſo to convey toties quoties; and the court held fotidem Yerbic 

is attempt to make 2 perpetual ſucceſſion of eſtates for life 3 = 

de vain and impracticable; however, that there ought to be 632. 2 Ver. £68. 

ſtrict ſettlement made, and the intent of the teſtator follow- Fear ne Cnr. Rem. 

I, as far as the rules of law will admit of; and therefore di- 392. S. C. 

ted a ſettlement to be made ſo, that ſuch who were in be- 

g ſhould be only tenants for life; but where the limitation 

as to a ſon not in being, there he muſt be made tenant in tail 

Sale. Hi. 1716. Humer ſton and Humer ſton, 2 Vern. 737. 

9. A. deviſed all the reft of his perſonal eſtate by leaſes, in 

ſt, or otherwiſe, to his three nephews, A. B. and C. and 

akes them executors, and wills, that they ſhall give bond ro 

h other, that in caſe either die without iſſue of his body, to 

ave at their death all the ſaid chattles and perſonal eſtate to 

e ſurvivors and ſurvivor of them; and the bill was to have 

e ſaid bonds given, but was diſmiſs'd, being an attempt to in- 

a perſonalty. (a) Trin. 1703. Williams and Williams. eas anoo 

. . | We | - iatailed. | 

ally, By Incertainty in the Deſcription of the Thing deviſed. Vide the caſe of 
| : | | | Seale and Sale, 

1. If a man being ſeiſed of lands within a borough where 7c. _ 

ds by cuſtom are deviſeable by parol, deviſes in theſe words; — 

Sve all to my mother, all to my mother ; the lands paſs not, for 
- . | | the 
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208 85 Deviſes. 
(a) Ceviſes are the words are too (a) uncertain, and not fufficient to diſinberi 


void and rejected ; 0 
Ibere the d d, un heir. Bowman and Milbank, 1 Lev. 130. 


of the will are ſo general and uncertain, that the teſtator's meaning cannot be collected #4 
them; according to that rule; as the heir at law has a plain and uncontroverted title, une 
the anceſtor diſinherits him, it were ſevere and unreaſonable to ſet him aſide unleſs ſuch iu ein t 
of the teſtator is evident ſrom the will, fur that were to ſet up and prefer a dark, or at lea N Pords, 
doubtful title, to a clear and certain one; but as it is likewiſe a rule in tle conſtruQian of ui 
not to reject any words in the will which can have a ſigniſication ; theſe two have been theo 
caſion of ſeveral doubts an · reſolutions concerning the intention of the teſtator, about the 4; 
poſing of his eſtate, whether he meant his real or perſonal, ar what part of either oi vhdeler! ' 


he intended to paſꝭ by the words of the will. | 
2. If one having lands in fee, and other lands for years, 
viſes all his lands and tenements, the ſee-ſimple lands auf) 
is; but if a man had leaſes for years only, and no fee · ſimpſe ſhite $ 
ands, by the deviſe of all his lands and renements, the leaſe 
for years paſs; for otherwiſe the will ſhould be merely vod 
Cro. Car. 293. per curiam. Qu. 
3. So if a man being ſeiſed of a meſſuage in A. and of a me 
_ and ſeveral lands in B. deviſes to 7. S. his houſe in 4 
with all other his lands, meadows, paſtures, with all and (j 
gular their appurtenances whatſoever in B. yet the houſe in } 
ſhall nor 4 ; for though by a feoffment or Teaſe of land 4 ar 
in D. houſes will paſs, becauſe to be taken moſt ſtrongly again 
the ſeoffor, Cc. and the land paſſing, the houſe thereupa 
- muſt aged gr et wills are to be taken according to the i 
the 4 


hamlets within the ſame vill, and deviſes all his lands in the 
vill, and in A. and dies, no partof the land in B. ſhall paſs 
for his naming one hamlet only, fully ſhews his intent, that the 
lands in the other ſhould not paſs. Dyer 261. 1 
5. But where a man having two ſeveral moieties of lands 
purchaſe of the ſame perſon, one lying in Kent ; and the othe 
in Eſſex, and he deviſed all his moieties in Kent; and it was hel 
that bath paſſed; for the words being, all his moieties, they car 
not be ſatisfied with one moiety only. 1 Bulft. 117. 2 Bulf 
176. Hob. 173. wide Mey 112. Cro. Eliz. 658. Ou. 
6. If one ſeiſed of lands called Hayes-land, lying in two vil | 
wiz. A. and B. deviſes all his land in A. called Hayes-land, wilt © © 
his youngeſt ſon and his heirs, and in another part wills, that 
if his ſaid ſon dies without iſſue, that his wife ſhall hae * 
Hayes-land. and dies; and the ſon dies without iſſue -- " 
the wife ſhall only have that part of Hayes-land which lie 
in A. becauſe no more was deviled to the ſon. Cro. Eliz. 674 ul 
zur per Popham, if the deviſe had been to the eldeſt fon, anc vv 6 
if he dies without iſſue, & c. perhaps ſhe ſhould have had a. = 
becauſe the eldeſt fon had all, part by deviſe and part by def 
cent. | 
7. If a man ſeiſed in fee of two houſes in D. adjoining th 
one to the other, and the one is in the poſſeſſion of 4. and tht 


rention eviſor; and when he deviſes his houſe in Md 
and lands in J. it cannot be preſumed that he would have mare"? t 
paſs than by the words is expreſſed. 2 And. 123. Qu. 3 
4. If a man is ſeiſed of lands in a vill, and in 4. and I. be 

. 


other in the poſſeſlion of B. which is alſo the corner-honſe i | Ui 
the fireet of the rown, and he deviſes his corner-houle the. 
the polleſſion of A. and J. by theſe words, only the hou ud 2, 


which is in the poſſeſſion of H. ſhall paſs, which is the corn 


houſe, and nat the other houſe which is in the p — ug 
- | | thoufl 


Deuviſes. 

uch it de next adjoining thereto, for his intent appears to be 
1 Rol. Abr. 613, 614. Cro. Car. 447. Vide Stile 261. 

4. 4 ſold lands to B. but before a conveyance was executed, 
fold the ſame lands to C. and then A. conveyed to C. and C. 
ing thus ſeiſed, deviſed the land to his younger ſon in theſe 
ords, 1 bequeath 10 R. my ſon all my land which I purchaſed of 
whereas in ſtrictneſs of law he purchaſed them from A. who 
weyed them to him; yet this was allowed to be a ſufficient 
-ription of the land, and conſequently a good deviſe of it, 
auſe the purchaſe was really made from B. the money being 
aid to him. Thorp and Thompſon, 2 Leon. 120, 
g. If one deviſes his houſe wherein F. S. dwells, called the 
ue Swan in Old-flreet, to F. V. Ec. and dies, and at the 
me of his death and making of the will, J. S. occupied the 
ary only, and three of the upper rooms of the houſe, and 
hers occupied the garden and other parts of. the houſe, yet 

the Boule es, for the houſe imports the whole houſe, 
d the ſign of the White Swan makes it ſtill more certain. Co. 
7. 129. 1 Jon. 195. S. C. | 5 
io. If a man is ſeiſed of a my and two acres of land 
4. and two of acres of meadow in B. 
ied the two acres of meadow, being four miles diſtant from 
s ſaid houſe, together with his faid houſe and lands in 4. 
xd deviſes the houſe cum omn.bus & fingulis pertinentiis ſuis 
Inde ſpeFant' to J. S. the two acres of meadow ſhall not paſs ; 
xby the words cum pertinentiis lands paſs not, but ſuch Rings 
iy as may be properly appertaining ; otherwiſe if the words 
ad been cum terris pertinentibus, for then the lands uſed there- 
wh ſhould have paſſed. Co. Car. 57. „„ 

„ If A. deviſes ſeveral 2 legacies, and alſo ſome 
Ws; and then deviſes all the 
ds and chattels, and other eſtate whatſoever, to J. S. whom 
makes executor, he having other lands, they ſhall paſs by 
e will. Trin. 27. Car. 2. Tirrel and Page, 1 Chan. Ca. 262. 
12. But if a man ſeiſed in fee of three tenements, and poſſeſ- 
of divers goods, and of a leaſe for years, deviſes one tene- 
nent to one of his ſons, and another tenement to one of his 
aughters, and then adds: Iten, I make my two ſons executors of 
I my goods moveable and immoveable, and all my lands, debts, 
uties and demands; by this clauſe no eſtate in the three tene- 
ents, of which the deviſor was ſeiſed in fee, paſſed to the 


heſe words might well be ſatisfied by the leaſe for years of 
and, which paſſed by it. 1 Rol. Abr. 613. 


ccutrix of all my goods, lands a 


by lands whatſoever ; and the queſtion was, whether any, 


als by thoſe words; and that the word /ands was not (as ob- 
ed) uſeleſs, and to be rejected, for tha: in all dane gar, 
dere might be rents in arrear of thoſe lands which would paſs 


id Penrice, 


P 14. If 


the niece by her being made executrix. Paſc. 1717. Piggot 


and hath uſed and occu- 


reſt and reſidue of his money, 


ecutors by force of the words, and all my lands, becauſe that 


13. A. deviſed in the. A manner: I make my niece ine Prec in 
chattels ; the tęſtator had a Chan. 471. 


al and perſonal eſtate, but no leaſes or intereſts for years in Rep m = c 


in totidem Ver- 


what eftate paſſed in the lands by this deviſe ; and my lord hi with Prec. in 
tancellor was clear of opinion, that the real eſtate did not Chan. 2 4th. 

4595. 1 Wil: 333. 
Comp. 299. | 


7 Br. Parl. Ca. 
467. 


-. - — 
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Cartb. 80. S. C. 
Cre. Elix. 159. 
3 F W ms. 36. 

3 Al. 486. 

1 Ver. 11. 
1 Brocen's Par. 


_ Cal. 166. 


Prec. in Cham 
202. S. C.and 
decreed. 

1 Freem. 619. 
| | 8. C. and the 
opinion of the 
judge. of C. B. 
. certified ac- 
cordingly. 


3 Will. Rep. 

56 S. C. lays, 
it was decreed 
by the unani- 


mous opinion of 


Ning C. Raymend Ch. Juſt, Ræyn:udt Ch. B. and Frice J Gibb. 152. 8. C. and P. 


her. all the lands which I purchaſed of J. S. Item I givemy la 
to my ſon E. and his heirs for ever; not only the Ar 


inthe county of S. deviſes the manor of A. for ſix years, and p 
und the reſt of my lands in the county of S. or elſewhere, | 


| legacies. Mich. 1 .. & M. Willows and Lydcot, 2 Vent. 2 


the judgment row in B. R. reverſed. 1 Lev. 212. S. P. 
judged; vide t 


money to be divided between his younger children; the queſti 


accordingly. Hill. 1703. Rooke and Rooke, 2 Vern. 461. 


to truſtees, in truſt for him and his heirs; and as to ſome oth 
lands being tenant for life, remainder to his firft and other ſo 


real eſtate of his own purchaſe, and poſſeſſed of a large * 


ment, to his nephew, provided he took on him his ſurnan 


ich. 1708. Sir Litton Strode and Lady Ruſſel, 2 Vern. 621. 


14. If A. deviſes certain lands to his youngeſt fon in f; 
deviſes all his lands in P. to his wife for life: Jrem, I g 
her for life the lands which I hold of G. T. Item, | giver 


of J. S. but alſo the reverſion of all the others do pals by theſ 
words; adjudged 35 Car. 2. Barrow and Cam,, Shin, 130 
15. If A. being ſeiſed of the manor of A4. and of other 


an 


of the other lands to F. S. in fee, and then comes this clay 


to my brother, Qc. by this deviſe he ſhall have the reverſion; 
the manor. Allen 28. 

16. If A. ſeiſed in fee deviſes ſeveral houſes to a charin) 
uſe, and deviſes a meſſuage to J. S. for life, and by ano 
clauſe deviſes to his wife, the to enable her to pay 
legacies, all his meſſuages, lands, tenements and hereditamen 
not above diſpoſed of ; this will paſs the reverſion of the ſaid ms 
ſuage, though it was found that the wife had ſufficient to pay 


Adjudged upon a writ of error in the exchequer chamber, 


e caſe of Hylgy and Hyley, 3 Mad. 228. wi 
ſeems con, but has been denied to be law in ſeveral of the fd 
lowing caſes. FE 8 

17. J. S. ſeiſed in fee deviſed Blacl- acre to A. for life; a 
deviſed to B. all his lands not before deviſed to be ſold, and i 


was, whether the reverſion of Black-acre paſt by the deviſe of 
his lands not before deviſed; and it having been referred tot 
judges of the common pleas, they unanimouſly agreed, ar 
certified that the reverſion was well deviſed ; and it was decres 


18. A. by virtue of ſeveral ſettlements, being tenant int: 
after "olfibllity of iſſue extinct, of ſome lands, remainder ink 


remainder to truſtees in fee, in truſt for- the right heirs of | 
whoſe heir 4. was; and as to other lànds, being tenant 
tail, remainder to the right heirs of his father, whoſe heir 
likewiſe was; and being likewiſe ſeiſed of a very conſidera 


eſtate, made his will, and deviſed ſome part of his lands to h 
wife 2 life, and gave ſeveral legacies; and having no iſſue deriſ 
all other his lands, tenements and hereditaments, out of ſetl 


ſubject to raiſe 4000. in caſe the teſtator left a daughter; a 
it was held by my lord Chancelbv, aſſiſted with the mafer' 
the rolls, Trevor Ch. Juſt. and Juſt. Tracy, that all the eff 
thus ſettled paſſed by the will, notwithſtanding the word 
or! of ſettlement; for the word hered:tament comprehends a" 
mainder or reverſion, as well as an eſtate in poſſeſſion. Dectet 


19. So where A. being ſeiſed in fee of lands in D. upon t 
marriage of his eldeſt fon, ſettled thoſe lands on him in t 
male, remainder to his own right heirs; and being ſeiſed in 


Dovifes. = 
of other lands in M. L. and V. deviſed all his met. 


-kirts not particularly enumerated, to which it could be 
oplied but to thoſe in D. 2d/y, that the words meſſuages, lands, 
nements and hereditaments, were ſufficient to paſs the reverſion 
the lands in D. notwithſtanding the exception or reftrictive 
ords, not formerly ſettled. Decreed Trin. 1730. Cheſter and 

er. . 
ye But if A. deviſes lands to B. in D. S. and T. and all his 
ad , and he hath a mortgage of lands that did not 

in H. S. or T. which is of more value than the lands in D. 
and T. the mortgaged lands will not paſs ; for he could nor 

ht to mean to comprehend — 25 of ſo much value un- 

x the word elſewhere, which is like an c. that comes in cur- 
calamo, 3 3 2. Sir Thomas Littleton's caſe, 2 Vent. 351. 
creed; but the reporter ſays there were other circumftances 

the caſe, which ſhewed that it was not his intention that the 
nortgaged lands ſhould paſs. Vide 1 Vern. 3. S. C. where it 

pears that there were ſome ſmall e of land not ſpecified 
nd of the ſame nature as thoſe deviſed; to which the court held 
he word elſewhere was applieable, and not to the mortgaged 
ands, (a) which were of a different nature (a) and of greater va- (a) This ſeems | 
ue; and that the teſtator had charged the lands deviſed with the chiet reaſon, 
rent charge of 80/. per ann. which he never could intend ſhould nd there being 


ſue out of lands which were every day redeemable. ala the of 
' elſewhere” —as to its be'ng of greater value that is really no objection, as appears by Ca: 19. 
21. By a general deviſe of all lands, tenements and heredita- V autem. 
nents, mortgages in fee, tho' forfeited, will not paſs, nor will _— " 
bey paſs by ſuch a general deviſe, tho the equity of redemp- — > np 
tion is, after the making the will, forecloſed or releaſed. 2 by Ld. Chan. 
on. 623. ber enim, .. | x hichſeemscont. 
22. A man having ſettled all his eſtate of inheritagce upon Gb. £9. Rep. 
is wiſe for life, for her jointure, makes his will, and thereby 30. Hil. 9 Ann. 
leviſes ſeveral pecuniary legacies to ſeveral perſons, and then $ -- 1 * ding · 
loys, All the reſi and refidue of my eftate, chattels real and perſonal, Ee epi r d n 4 
give and deviſe to my wife, whom I made ſole executrix; and this caſe differed 
e only queſtion was, whether by this deviſe the reverſion of from the caſe of 
te jointure lands paſſed to the wife ; and my lord keeper, hav- _ ray 1 
mz taken time to conſider of it, delivered his opinion, that it hrs 2 _ 2 
id not, becauſe the precedent and ſubſequent words explain 0 reſolutio 
s intent, to carry only his perſonal eſtate ; for in the firſt part was ever car- 
of his will, having given only legacies, and no land whatſo- tae far as to 
rer, the words all the reſt and reſidue of his eftate are relative, ee ey 
and muſt be intended eſtate of the fame nature with that he had fee. 
before deviſed, which was only perſonal; for having before 
given no real eſtate, there could be no reſt or reſidue of that out 
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212 Deviſes. 
; of which he had given away none; then the words, hay, 
real and perſonal, explain the word eſfate, and ſhew what fon 

of eftate he meant; and make the deviſe, as if he had ſaid, x 

the reft of my eſtate, whether chattels real or perſonal, Ec, ,,, 


ſo confine and reſtrain the extended ſenſe of the word «fa, 
Decreed Hill. 1712. Markant and Twiſden. 


zZaͤly, By Uncertainty in the Deſcription of the Perſon to tale 


1. If 4. deviſes lands to the eldeft ſon of J. S. by the name d 
(s) A deviſe to William, when in truth his name was Andrew, yet the deri me 1 
the eldeſt ſon of {hall be (a) good. Nel. Chan. Rep. 403. ; 
J. S. is good, or to his ſecond er youngeſt; ſo is a deviſe to the wife of J. & or though ſhe h e name 
called Em. for Emlys, and to Robert Earl of, Cc. though his name was Henry. Co, Lit, 3. 
deviſe to the ſtock, family, or houſe, is good; and hall be intended of the he r. Hob. 33, 
2. If a man has two ſons named J. and deviſes to his ſon | 2, re 
all his lands; this is a void deviſe for the uncertainty, unlef; i 
can be proved that the teſtator meant one of them in particula e m 
by the elder ſon's being beyond ſea, probably dead, c. f 
theſe circumſtances clear up the intent of the teſtator; and ſuch, 
averment is admitted, becauſe it is confiftent with the willi Ve elc 
and the conſtruction and judgment thereon muſt be gennin Could 
becauſe taken from rhe words of the will. 5 Co. 68. J. 
| Vid alſo cont 3+ If a man hath iſſue two ſons and two daughters, and & 
to thiscaſe. viſes his lend to his wiſe for life, and that after her death ib 
Gill. Eg. Rep. ſame ſhall remain to his iſſue; this is a void deviſe as to the e. 
e ag * mainder; for having ſeveral children, it is uncertain what iſſue Ide in 
(b) Pide Raym. is intended. (6) Taylor and Sayer, Cro. Eliz. 742. 
83. S. C. cited, and denied to be law, and 3 Lev. 433. cont*, and 6 Co. 17. = | 
4᷑ If a man has iſſue eight daughters by three ſeveral venters,ſon, a 
and one ſon, and deviſes his land to his youngeſt daughter, the 
remainder to his ſon in tail, the remainder to his two daughter 
by the middle venter for life, the remainder prox1me de ſan-|iuncer 
guine of the deviſor, and dies; and aſter the eldeſt daughter have 
iſſue, and dies; and after the ſon, and all the other daughter, lit 
except the two daughters by the middle venter, to whom it was 
iven for life, die without iſſue, the iſſue of the eldeſt danghtrſWhis f. 
| hall have it. Palm. 303. Vide Stile 240. 
5. If a man deviſes all his lands to one of his couſin Nic. An- 
Her ſt's daughters, that ſhall marry a Norton within fifteen * was 1 
and dies; and Nic. Amherſt having three daughters, one of them 
marries a Norton within the fifteen years; this is a good deviſe 
to her, notwithſtanding the uncertainty ; and the law ſupplies 
the words, who ſhall firſt marry, c. Mich. 15 Car. 2. Bat 
and Amherſt, Raym. 82. adjudged. 
6. If a man deviſes lands to J. S. in truſt for A. and the heirs 
of his body, remainder to B. for life ; and further wills, that if 
A. die without iſſue, and B. be then deceaſed, then, and not was! 
otherwiſe he gives the lands to F. V. and his heirs; though 4 
dies without iſſue, and B. ſurvives ; yet after the death of Yer 
J. N. ſhall take; for the words, if B. then deceaſed, expreſs be 
teſtaror's meaning, that B. ſhould be ſure to have it for life; an 
alſo ſhew when J. NM. ſhould have it in poſſeſſion. 2 Vent 5 
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„ 4. deviſes land to truſtees in fee, in truſt to pay debts and 

a ies; and after thoſe debts paid (a) then 4 Ip and if . 
of the reftator's name would buy it, ſuch perſon to have it the lands 2 
2000. leſs than the value; one of the teſtator's name brings neceſſarily be 
bill for, this benefit of pre- emption, but delays bringing of it _ qi hr 

11 twenty- five years after the teſtaror's death; and the hill 4 ould 
as diſmiſſed per Lord Chancellor; for if two of the teſtator's remain to the 
me ſhould claim the benefit of the deviſe, who muſt have truſtees and their 


> Hil, 1685. Huckflep and Mathews, 1 Vern. 362. þ way ns wh of 


$name ſhould purchaſe, and that then he, &c. Qu. if this was the Ld. Chant. reaſon, it ſeems 
ly an interrogatory note of Mr. Vernon ? | 

8. A. deviſed lands to truſtees in truſt for his daughter for 

2, remainder to the ſecond ſon of her body to be begotten in 

ail male, and ſo to every younger ſon ; — in default of ſuch 

fne male, to her eldeſt 6 — and to the firſt ſon of her 

dy ; taking upon him the name and arms of the teſtator; 

xd. adds further, that he did not by will deviſe the eſtate to 

he eldeſt ſon, becauſe that he 1 that his daughter 

ould marry ſo 2 as that the eldeſt ſon would be pro- 

ided for ; the daughter married, and had iſſue a fon, who 

fied in twelve months after his birth ; ſhe afterwards had 

other ſon born, after the death of the firſt ; this ſecond muſt 7. 3 Will. X 

ah — bo the words of the will, though contrary to 2. 7% 

0 


he intention of the teſtator. Trin. 1710. Trafferd and Alion, = Y OWE: 
| Vern. 660. peg | | 


9. If A. B. and C. being aliens and brothers, A. has iſſue a 
n, and B. and C. are naturalized, and B. purchaſes lands, 
and deviſes them to the heir of his brother A. and his heirs ; 
and B. dies, living A. and his ſon, the deviſe is void for the 
xertainty who is intended thereby; for 4, being an alien can 
have no heir; or however, being living, can have none during 
his life; but per Glyn, Ch. Juſt. if it had been found that the 
ſon of A. was the reputed heir of A. though A. was an alien, yet 
his ſon might have taken by this deviſe. Trin. 1656. Foſter 
and Ramſey, 2 Sid. 23. 51. | i | . 
10. A man had iſſue a ſon and a daughter, the daughter 
was married, and had iſſue two daughters ; the father deviſed, 
that all his land ſhould deſcend to his ſon ; provided that if his 
ſon died without iſſue of his body, then my land to go to my 
right heirs male of my name and poſterity for ever; the ſon 
died without iſſue ; and upon ejectment between the brother 
ef the deyiſor and the daughters, this was held a void deviſe, 
becauſe neither could claim under the deſcription of the will; 
mt the brother, becauſe, though he was of his name, yet he 
was not his (a) heir; and though the daughters were his heirs, , 8 
jet they were not of his name, and ſo not within the words of 10) i, gu, _ 
0 a rule laid down in the old books, viz- that he who taketh by deſcription or purchaſe, as 
teir, muſt be teir general or compleat heir; for inſtance, if lands are deviſed to the heirs of 
Sand J. & is living at the deatii of the teſtator, the deviſe is void, for non eſt heres wiventis, 


þ if lands are deviſed to the right heixs male of J. S. and the heir of J. & is a female, the de- 
ie is void; or if the deviſe were to the heirs female, and the right heir had been a male, it 


10. Dyer 99. Heb. 33. 1 Co, Archer's caſe. 1 Cz. 103. Shelley's caſe, But notwithſtanding theſe 


i heli, that a ſpecial heir may take by purchaſe, and that a deſcription of a perſon by the name 
® heir, though not heir general, operating with the intention of the teſtator, is ſufficiert to a. 
certain the perſon te take, Vid. quien. 2 Will. Rep. 1, 2.— Dave, and Ferrers. 


the 


would be void in the ſame manner; ta which purpoſe, vide Moor 860. Co. Lit. 24. 3. 2 Leon. 


uthorities, this doct riae has been ſhaken by the following more modern reſolut ons in which it 


. 
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nte of B. ia truſt for B. and after the deceaſe of B to the hei 


(b) Note; The 


judgment of re- 4 
verial was reve 


the eldeft, though ſhe was heir general. Trin. 3W. 3. u. 


229. S. C. 


aſter the end or ſooner determination of that eſtate, he deviſe 
the premiſſes to the firſt ſon of his body, and to the hei 


fault of ſuch iſſue, to B. for ninety-nine years, if he fo long 
live, without impeachment of waſte, remainder to the firſt au 


mainder to the heirs males of my aunt Mrs. Elis. Long, wife 


died without iffue, and John Beaumont and Dorothy his wile, 
entered in right of Darothy, as heir at law to the telfator ; the 


ried in the houſe of lorda. 2 Lev. 232. 8. C. and per Levins, tl. is point 
tried again upon à new ejectment, and like judgment given as at firſt in B. R. which was d 
_ firmed in the ex , 
the name of Burchert and Durdant. 2 Vest. 3:1. S. C. Rayn. 330. S. C. 3 Kel. 31.5 


own right heirs ; and by his will gave 150/. annuity to De. 
_ rothy Beaumont his ſiſter, the plaintiff in error, for life, and gool, 
to her children; and to his aunt Eks. Long 10060. and to het 


legacies paid, and Thomas Long, eldeſt ſon of Elis. (ſhe having 


TORY Ow Deviſes. 
the will; and conſequently the limitation void for the under. 
tainty. Counden and Clerk, Hob. 29, 30. 

11. If a man deviſes lands to A. and his heirs, duri 


males of the body of B. now living, B. having one fon the 
living; by this deviſe a remainder is immediately veſted i 
the fon ; for the words heirs males now living, in a will, are 
full deſcription of the ſon, who then was the heir apparent d 
B. and known by the deviſor (who was his uncle and podf 
ther) to be ſo. Mich. 29 Car. 2. James and Richardſon, 2 jun 

. adjudged in B. R. but (b) reverſed in the exchequer chan 


uer chamber, and likewiſe in the houſe of lords. 1 Vent. 334 8. C. 


12. A. deviſed in this manner: 7 give to my eldeft heir mah 
and his heirs mules for ever, all my lands in ſuch a place; and ; 
there be a female, ſhe to have Lal. per ann. as long as fhe lives, 
the teſtator had two ſons, the eldeft of which died in his lif 
time, leaving iſſue a daughter; and it was adjudged that d 
lands ſhould go to the ſecond ſon, and not to the daughter i 


1484. Baker and Hall in C. B. 8 
. 13. A. deviſes all his lands to J. and C. and the ſurvivor of 


them, for the term of twenty-one years, for the payment of hi 
debts and legacies, and after payment the term to ceaſe ; an 


males of the body of ſuch ſon lawfully iſſuing ; and for de 


other ſons of Z. and the heirs male of their bodies ſucceſſively; 
remainder to C. for ninety-nine years, if he ſo long live, x 
mainder to his firſt and ather ſons in tail male ſuccelfively ; 


Richard Long, clerk, lawfully begotten, with remainder to hi 


children 2 and dies without iſſue; J. and C. entered by 
virtue of the deviſe for 23 years; and afterwards both 


term for twenty-one vears being determined, and the debts au 


at the time of making the ſaid will, three ſons, vis. the faid 


Thomas, and two others) entered and brought ejectment; and 4" 
in the exchequer judgment was given by x lord chief bann a5 
Ward, Price and Lowell, againſt baron Bury, for the plain hay 
Thomas Long; but in Trinity term 171 3, this judgment was 1 hre 
verſed in the exchequer chamber; and upon error brought it bub. 


the houſe of lords it was argued, that this reverſal ſhould be 
affirmed, %, becauſe Dorot/y being heir at law to the w_ hei 
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er right, as ſuch, was to be favoured ; and all deviſes to dif. d. Com. 345 
gerit an heir at law were to be taken ſtrictly. 2d(y, that to Nec. Ch. 69- 

"ake this deviſe good to Thomas Long, it muſt be conſtrued 

her a contingent remainder, or the words heirs males be taken 

a deſeriptio perſonæ, to veſt in him: as a contingent remain- 

er, it cannot be good for want of a freehold to ſupport it, all 

he preceding eſtates being only for years ; beſides, if it were 

od as a contingent remainder in its creation, yet Eliz. Lon 

de mother being alive when the particular rb 

cannot veſt, becauſe mon eſt heres wiventis; as a deſcriptie 
ſme it cannot veſt, for that ought to be ſuch a deſcription as 
vice nqminis, which the words heirs males (being a legal 

n, and not accompanied with any other words to determine 
he ſenſe otherwiſe, as heir apparent, or heir now living, c.) 
nt amount to; and the word begotten doth not determine 
he ſenſe otherwiſe ; nor does any intent appear to confine the 
jeviſe to the iſſue male of Elia. Long, much leſs to Thomas Long 
Aly, as N deſcribed in this devife ; but norwithſtand- | 
ig theſe reaſons, it was adjudged, that the judgment ſhould 
and, and the jud t of reverſal be reverſed ; though ten of 
he judges were of opinion, that the deviſe was void, and only 
the three judges (Lovell being dead) before-mentioned, held it 
wood. Mick. 171 3. in demo procerum, Beaumont and Long. 

14. J. F. deviſed to truftees in truſt, after debts and legacies 5, % ;, Clas. 
paid, to convey to A. his couſin, and the heirs males of his bo- 442, 461. 
dy; and for want of ſuch heirs males, then to the heirs male of Be and 
the body of B. his great grandfather, and for want of ſuch heirs 7 _ 8. C: 
male, to his own right heirs for ever; and gave to his ſiſter 1 


a f 2 Will. Rep. 2. 
20000. to be put qut at intereſt during her life, ſhe to receive is ee 
the intereſt and + wal her death to her children, and died; and Mich. 1739, 2 
ſoon after A. died without iſſue; and C. being heir male of bill of + pay 
I. the teſtator's grandfather, hut not heir general, there being rcerfg tic de. 
a daughter of an elder brother; the queſtion was between him cree. See the 
and the teſtators ſiſter and heir at law, who had the 20008. de- caſe of Daxves 
viſed to her, whether the deviſe was void, or not; and lord — 1 as, Eg. 
chancellor held the deviſe good, and that C. ſhould take as a eh = g part 2. 
perſon ſufficiently deſcribed and intended by the teſtator. De- FearneCear. Rem. 
creed Mich. 1716. Newcomen and Barkham, 2 Vern. 729. and 109 146-1 Str. 
> OM OY ; _ 


. : ACE, 
this matter well debated. ms. 652.3. c. 


* N. 2 E. Mt. 1. 5 Burr. 2615. 2 Black. Rep. 687. Cowp. 657- Doug. 130. 3 Wills, 418. 
vhly, By the Dewiſee of Lands dying in the Life-time of the Dewiſor. 


1, If a man deviſes lands to A. and his heirs, and A. dies in ; P. M, 397- 
the life-time of the deviſor, B. the heir of A. ſhall take nothing Harne Cen. 
by the will, for the heirs of A. were not named as immediate Nen. 124 
akers, bur only to expreſs the quantity of the eſtate that 4. : 
ſhould take. Trin. 10 Eliz. Bret and Rigden, Plow. Com. 345. 
adjudged per totam curiam, præter Walſh, tho after the death 
of A. the deviſor ſaid to B. that he ſhould be his heir, and ſhould 
have all the lands which A. ſhould have had, if he had out- 
lived the deviſor. Vide 2 Lev. 243. And what amounts to a nec 
e Halo ooo nents 

2. Soif a man deviſes lands to A. his ſecond ſon, and to the 
heirs of his body; and after his death without iffhe, then to B. 
his third ſon in tail, £c. if 4. hath iſſue, and dies in the liſe of 

i n | the 
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| the deviſor, and then the deviſor dies, B. ſfrall have the any 
| preſently; for the deviſe to A. being void, it is as if it had ne 
ver been made. Hil. 36 Elis. Fuller and Fuller, Co. Elis. 42 
423. But if the deviſe had been to the dewiſor's eldeſt ſon in tai 
remainder to the ſecond ſon, and the eldeſt ſon had died in the life 
time of the deviſor, leaving iſſue, Q. | 4 
3. Ifa man deviſes to A. and his heirs, to the uſe of C. an, 
his heirs, and C. dies in the life-time of the deviſor, his he! 
can take nothing ; but the deviſe will be to the uſe of the 
viſor and his heirs. Hortep's caſe, 1 Leon. 25 3. Cro. Eliz. 24, 
4. But if there be a deviſe to 4. for life, remainder to B. 
fee; tho' A. dies in the life of the deviſor, B. ſhall take, or if 4 
refuſes he ſhall take. Ploru. 344. Cro. Ex. 423. 1 Ca. 101. 
F. If a man deviſes his lands to his wife for life, and aftery 
his four daughters and heirs, equally to be divided between then 
ſhare and ſhare alike, to hold to them and their heirs for ever 
and one of the daughters dies, having iſſue a ſon, and thenthy 
deꝛviſor dies; the will is void for a fourth part. Hil. 1656. Pu 
| man and Ole, 2 Sid. 53, 78. adjudged. | 
Prec. in Chan, 6. 8a if A. has iſſue two daughters, B. and C. and hederiſx 
239, 452+ ſome tithes and money to B. and gives legacies to her childre 
— and but declares, that ſhe having married without his conſent, ſhe 
eb, ſhould ha of his real-eflate, and deviſes his real ef 
r ö FORO GEAEIE, BEFS WOPATES 29G VEAL.AEN 


1. . 115, to C. in tail, remainder to B. for life, and to her firſt, &c. an 
220. S. C. and C. marries and dies in the life-time of the teſtator, leaving iſſue 
5 though afterwards 4. makes a codicil to his will, and deviſe 


| ſome particular legacies out of his perſonal eſtate; yet as tha A) 
does not amount to a republication of his will, B. muſt hav 7/ 
the lands immediately after the death of the deviſor, though 

_ contrary to the intention of the deviſor; the authorities being, 
Per lord Chancellor, Mich. 17 16. Huttan and Simpſon, 2 Vern. 512. 
7. If a man deviſes lands to A. and R. and their heirs; and 
A dies in the life of the deviſor, B. ſhall take the whole land 

Mich. 16 Car. 2, Davis and Kemp, Carter 4,5. 


= r rr 
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CAP. XXVII. 
Dower and Jointure. 


(A) Of what Eſtate of the Huſband's, «with Reſpect 
to the Nature and Quality thereof, ſhall a Woman 

be endowed, _ 

) What hall be a Satisfaction or good Bar of Dower, 

and how far a Dowreſs ſhall be favoured in 

Eguity. 355 

Of Jaintures, and in what Caſes a Jointreſs ſhall 

be more favoured or refirained in Equity than at 


* 
* ID. | ; 


A) Of what Efaate of the Huſband's, with Reſped to 
the Nature and Quality thereof, ſhall a Woman be 
on. 


F A. in conſideration of 1007. by bargain and ſale inrolled, d. cent to 
conveys to B. and his heirs, to the intent that B. ſhall re- _ caſe 
emiſe to A. for life, with a condition, that if A, paid the 100). 3 2 Eg. 
the end of twenty years, the bargain and ſale ſhould be void; Abr. 383. pl. 1, 
dg. redemiſes accordingly, and dies, his wife ſhall be en- Noel and F:bn- 
wed; for though N. redemiſed upon the former agreement, r 1678. 
t A. takes it ſubject to the title of dower; and it was his folly 
at he did not join another with the bargainee, as is the an- 
t courſe in mortgages. Paſch. 6 Car. 1. Naſi and. Preſton, 
v Car. 1 * agreed in cancellaria, by Jones and Croke; and 
jon a conference with the other juſtices certified accordingly. 
w. P. C. 72. S. C, cited. | — 8 | 
2. If a huſband, before marriage, conveys his eſtate to truſ- Free. in Chan. 
Sand their heirs, inſuch manner as to put the legal eftate out 33% > | 1 
bim, though the truſt be limited to him and his heirs; yet qr Ge- 
wife ſhall not be endowed of this (a) truſt-eſtate. Paſch. neral and Scer,. 
12. Bottomley and lord Fairfax, agreed clearly, and admitted #9: Ca. Abr. 
curiam, 1 Caan. Rep. 254. S. P. 4G | pu &. = 
| ' (not executed) 

Man ſhall nat be endowed, neither ſhall the huſband be tenant by the 3 Fil. 

| Co. 123. 4 C.. Vernon's caſe. Docter and Stud. lib. 2. cap. 22. Dyer 11. 6! 47. But 
0 te buſband's being tenant by the Curteſy, vide 2 Vern. 585, 681. and Q, if there be any 
ence —There ſtall be a tenancy by the curteſy of a truſt, as well as of a legal «late, 
the caſe of Nat and Ball, Eg. Ca. Abr. part 2. and 2 Equ, Abr. 7:8, 9. 


3. But 
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peer lord keeper North. 
(B) What Hall be a Satisfaction, or good Bar of Down 


(a) But if a 


man deviſes 


lands to his 


5. If the lands of 


Dower and Jointure. 


3. But if a father purchaſes lands in his eldeſt fon's name, 
and the ſon is put into poſſeſſion, who afterwards falls ſick, and 
in his ſickneſs the father gets him to execute a deed, declari 
his name was made uſe of only in truſt for him; and the ſon 
recovers and continues in poſſeſſion, and matries ; after his death 


his wife ſhall be endowed notwithſtanding this declaration 9 
the truſt; and tho the father had got a conveyance of the legi 


eſtate from the younger ſon; for per lord chancellor, this is 
ſecret and fraudulent deed of truſt, to deceive creditors and pur. 


_ Chaſers, and therefore reverſed the maſter ef the roll's decree 


who had decreed it for the father, Paſch. 1702. Bateny 


and Bateman, 2 Vern. 436, | 


4. If a man deviſes lands to his executors for payment a 
debts and after debts paid to his ſon in tail; and the ſon mar. 
ries, and dies before aid, the eſtate of the executor i 
only a chattel intereſt, and will not hinder the ſon's wiſe 


dower; hut the wife's dower cannot commence in poſſeſſia 


nor da be recovered for detaining it, but from the tin 
of the debts being paid. 2 Fern. 404. per curiam. 

FJ. $. are ſequeſtred for a perſonal dun 
and he marries and dies, though the lands were ſequeſtred bs 
fore marriage, yet the wife's right af dower will attach then; 
for this ſequeſtration ſhall not ſo far bind or cover them, as 1 
hinder the wife of her dawer. 1 Fern. 118. ruled on dem 


and how far a Dowreſs ſhall be favoured in Eguih 


1. T F a man deviſes certain lands, money, goods, U. 
| lieu and ſatisfaction of dower, the wife cannot have bot 
but ſhe may waive the deyife and (a) claim her dower. 2 


Ca. 24. 1 Chanc. Ca. 181. 1 Vent. 340. S. P. 


wife during widowhood, without expreſſing any confidergtion, the wife ſhall have both. 


Becauſe à will imports a conſideration in itſelf, and cannot be averred to be in bar of dove 


without it be ſo expreſſed. 2 


dly, Dower cannot be of leſs eſtate than for life of the wife. 36 


A right to dower cannot be barred by collateral recompence. 4 Co. 1, 2. Yernon's caſe. ( 


4 From. Rep. 


234. S. C. and 
P. ſays, the 
decree wa; re- 
verſed by lord 


keeper—8. C. 
cited by the 
maſter of the 


rolls, Tris. 
1731. 2 Will. 


Rep. (617.) 


36. Mar, pl. 103. But if ſhe makes her election to take under the will, ſhe cannot alterva 
claim herdower. Cro. Eliz. 128. 3 Leon. 272. 3 C. 27. Dyer 220. 


2. J. S. deviſed legacies ta his wife out of his perſonal flat 
and deviſed to her part of his real eftate, during her widowhod 
and deviſed the reſidue of his eftate to truftees for twenty u 
years, for payment of debts and legacies; and the remain 
of the whole eſtate he deviſed to the plaintiff, (who was! 
godſon, and of his name, but a remote relation) for life, 
ro his firſt and other ſons in tail; and lord chancellor Sort 
decreed; that though it was not declared in the will tobe! 


lieu and ſatisfaction of dower ; yet as it may be plainly col 


ed to be ſo intended (he having made diſpoſition of his un 
eftate) and as a collateral ſatisfaction ma be a good bar todo 
er in equity, though not at law; that 1 either take! 


dower and waive the devife, or accept the deviſe and wal 
the dower. Mich. 1699. Lawrence and Lawrence, 2 Vern. 


r thi 
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Bat this decree was reverſed by Wright lord keeper, Mich. 1702. 

which decree of reverſal was affirmed in the houſe of lords, with 

gol. cofts, 17 May 1717. 1 Fern 356 1 P. Wms. 138. 2 P. Wms. 

700. 2 Ath. 526. Brown's Rep. 326, 327. 

3. The lady Radner's huſband was ſeiſed in tail of the lands Prec. is Chan. 

in queſtion ; but there was a term for ninety-nine years, prior 95,5 C-— 

p his eftare (:vhich was created for performance of ſeveral truſts _ 1 

n the earl of Warwick's will, which were all performed, and S. C. and de- 

Fer to atttend the inheritance); he levied a fine and ſuffered cree, which 

recovery, and ſold the eſtate to J. S. who had notice of the bog affirmed in 

marriage; but his wife not joining, ſhe, after his death, reco- 3 14 

ered dower, with a cefſat executio, during the term, and brought 70d. 66. 90 

er bill to have this term removed, and to have the benefit of | 
judgment, and recovery at law; but the court held, that 

irbeing againſt a purchaſer, equiry ought nat to give her any 

lief, and therefore diſmiſſed the bill. The lady Radnor and 

andebendy, 1 Vern. 356. 2 Chan. Ca. 172. S. C. which decree 

f diſmifſion was affirmed in the houſe of lords. Shoqw. P. C. 

9 70. 5 

4. A term was raiſed in Black-acre, in truſt, to indemnify A. Proc N 0 

gainſt incumbrances that might affect Mute - acre, which he — „ ee 

d purchaſed of B. the defendant; and the widow of the ſon crd¹̃ W 

ad heir of B. brought a writ of dower of Blacſ- acre againſt the: 7” -- 

Jaintiff, who was an infant, and his guardian had let her take . 127. ll, 


17-0. Huliams 


dement at law, without ſetting up the term, or taking any aud 22 


ray, ſays, 


e judgment; and the court held, that this caſe was the ſame it was decreed 


: * . . that the tru 
th lady Raqnor's; the term being created to indemnify a pur- wg — 


haſer, muſt continue ſo, and ſubject to that, muſt be in truſt t uſl-d 
rthe heir; and there is no — where the widow is * 3 15 

hintiff or defendant ; for it is the want of equity excludes her at law to enable 
m relief. Hil. 1900. Wray and Williams, 2 Vern. 3 8. S. C. de infant to re- 


, , cover polieſſion 
t no reſolution. (a) —_ fog , 


. - ; widow ſhoul 
count for the profits; that 2 March 1901, upon a rehearing, and time taken to —.— of 


It right lord keeper affirmed his former decree; but that on a bill of review bought by the 
ow, Harcourt lord keeper, on ſolemn argument, reverſed lord Wright's decree, and or- 
ned that the widow having recovered dower at law, this truſt-term ſhould not ſtand in her 
. Hil. 1710. Ibid. 139- The reporter by way of note ſays, it appeared there was firſt 2 
murrer put n to this bill of review, which being over ruled a decree was made by conſent 
ag a ſum for the arrears of do wer, and delivering up the poſſe ſſion to the widow.- Vide the 
ment of Sir Foſeph Jekyil, maſter of the rolls, in te cale of Begks and Surten, 2 Will 
þ 700, 707. | | | | | 5 ; 


6. But where a widow brought her bill to be relieved 
ainſt a term for years, aſſigned in truſt, to attend the in- 
nirance, and which had been fer up by the heir at law, only 
bar of her title; and the maſter of the rolls decreed ſor the | 
dow, and that the term ſhould not (5) ſtand in her way; (ö) That tenant 
lough it was objected, that it was the ſame with the purcha- by curteſy ſhall 
who had notice. Mich. 1705. Dudley and Dudley— S. P. baue the aid of 
creed Paſch. 1710. Higferd and Higford. © moving nts 
wide Z ern. 


h 536, 585 681. le) Necxeed by Lord Hurcaurt,. Eaſter 1711, and not! ; 
| Kander of the rolls. Jide 2 Wl, Rep. 7.3. 4 Jil, and nat in 4710. fer 


64 dowreſs may redeem a mortgage, paying her ro ortion 
the mortgage-money ; and as to the reft, ſhe 4 held over 
ſhe is farisfied. Decreed Hil. 1700. Palmer and Dany. 


N 


tice of it ; and the infant brought his bill to be relieved againſt 28 Fun: 1 + 
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3 Bac. Abr . 640. 
8. C. 


twice more; although this agreement be. fraudulent againſt 


| by the ſheriff, equity will relieve againſt it, Hil. 1683, 
and Hoby, 1 Vern. 218, 219. 2 Chan. Ca. 160. S. C. 


ſuch iſſue, in truſt for the huſhand and his heirs; the huſband 


ner, vis. to J, S. and his heirs, in truſt as to lands of 15o!. fer 


Dower and Jointure. 

7. If the wife joins in a mortgage, and levies a fine; with an 
intent to bar her dower, and in conſideration thereof the huf. 
band agrees that ſhe ſhall have the equity of redemption in lieu 
of her dower; and he afterwards mortgages the ſame eſtate 


the ſubſequent mortgagees, ſo as to intitle the wife to the whole 
equity of redemption, yet ſhe ſhall have her dower if ſhe ſur. 
vives her huſband, and ſhall not be put to her writ of dower, 
becauſethe eſtate may be ſoconveyed away by ſome of the mon: 
ces, that poſſibly ſhe may not know againſt whom to bri 
er writ of dower. Hil. 1684. Dolin and Caltman, 1 Vern. 294. 
8. If J. S. apprehenſiye of a charge of high treaſon, males 
a conv2yance of his lands to his ſon, and afterwards marries a 
ſecond wife, a court of equity will order that ſuch conveyance 
be not made uſe of to hinder ſuch ſecond wife of her dower. 3 
Chan. Rep. 94. 5 . 
9. If there be a fraudulent and partial aſſignment of dowe 


9 


(C) O ointures, and in what Caſes a Forntreſs ſhall 
bie more favoured or refirained in Equity than at Law, 


9 1. Man upon his marriage, made a ſettlement, whe 
he was tenant for life, then to his wife in ſpecial tai 

of lands of goof. per ann. value with remainder to the righ 

heirs of the huſband; the huſhand and wife joined in barring 


this ſettlement, and a aew ſettlement was made in this mar 


ann. for the wife and the heirs of her body; and for want df 


died without iſſue; and the wife ſuffered a recovery, and de nc 


out of the words and meaning of the ſtatute; for the limitations. 


riſed the lands for the payment of her debts, and die 
without iſſue; on a bill brought by the heir of the huf 


the land, and might, without doubt, have ſuffered a recove!) 
and barred the remainder; and the ſtatute only intended to p 


400“. per ann. for this of 1 50l. per ann. was a purchaſer of th 
lands; and if the wife, in conſideration. of this ſettleme 


band againſt the defendants creditors of the wife, tht 
queſtion was, whether this was ſuch a jointure made on t 
wife, ſo as to make the recovery a forfeiture within the ſtatute 
11 H. 7. For the defendants it was objected, that a court 
equity ought not to give any aſſiſtance, becauſe the ftarutt 
makes the recovery a forfeiture of her eſtate, and gives a ren 

dy by way of entry; and in this caſe ſhe has only a truſt, an 
no . to forfeit; it was likewiſe urged, that this caſe wa 


here is to the wife in general tail; and on failure of ifſue 


that marriage, her ifſue by any other huſband would have hut 


vide for the iſſue of the huſband, whoſe the lands were: It ver co 
further urged, that rheſe lands could not be ſaid the huſbands 
for the wife, by parting with her former ſettlement, which w 


had ſold lands of inheritance of her own, it would " 
have been within the ſtatute. On the other fide it was fal 
that this was not to aid a forfeiture, but as the ſtatute makes! 
ſuffering a re-overy a forſeiture, and gives an entry to the peſ 
that has the nezt eſtate, ſo in another place it makes all recoten 


ſuf: 


Do wer and Jointure. 


ered by a jointreſs void; and upon that clauſe it is N 
qcome into equity, to have an execution of the truſt; and this 
aſe is within the words of the ftatute, for the ſtatute ſays, 
ny eftate limited to the wife, or to her uſe ; and this ſtatute 
s before the ſtatute H. g. of uſes, at which time a uſe was 
be ſame thing that a truſt is now; next, the ſtatute ſays, limir- 
4 for life, or in tail; now a general tail is as much an intail 
«a ſpecial one, and as much within the words of the ſtatute, 
nd the ſtature intended to provide for the remainder-man as 
vell as the iſſue. The objection of her being a purchaſer, is 
quite to take 8 the ſtatute, for ſo is every jointreſs; and if 
be had kept her former jointure, that had been under the ſame 
reſtrictions; and of the ſame opinion was my lord keeper, and 
decreed accordingly. Trin. 1700. Simpſon and Turner. 
. On a motion to ſtay a jointreſs, tenant in tail after 
rofibility, Ic. from commiting wafle ; the court held, that 
* being a jointreſs within the 11 H. 7. ought to be reſtrained, 
being part of the inheritance, which by the ſtatute ſhe is re- 
ined from aliening, and therefore granted an injunction 
inſt wilful waſte. Hil. 1701. Cook and Winford.. 


zajointure on a ſecond wife, who has no notice of the charge; 
4 4. believing that the portion would rake place of the join- 
re, by will gives other lands to the wife in lieu thereof; and 
he wife, by combination with the heir, refuſes to accept of 
he deviſe ; the daughter ſhall hold the other lands which de- 


eeper. Hill. 1683. Reeve and Reeve, 1 Vern. 219. 

4. If A. in conſideration of a marriage portion, articles to 
le a jointure, and dies before the portion paid, or ſettlement 
ade; and the wife takes our adminiſtration to him, and fo 
"mes intitled to the money, and then brings a bill againſt 
e heir of the huſband, to have the jointure ſettled, ſhe ſhall 
ave no relief, for ſhe is not entitled to the jointure and mo- 
too; but the reporter adds a quere ; for ſhe is intitled to 


ſer appear to exhauſt the aſſets; and in caſe the huſband 
ad actually received the portion, and it had been in his poſ- 

fon, ſhe would have had it as his adminiſtratrix. Trin. 

87. Meredeth and Jones, 1 Vern. 463. | 

5, But if J. S. before marriage, articles to ſettle a jointure 

his intended wife, and the marriage is conſummated ; and 

huſband dies before any ſettlement made, an execution of 

e articles will be decreed in equity. 2 Vent. 343. 

6. If J. S. gives a voluntary bond after marriage, to make a 


wife gives up the bond, and the jointure is evicted, the 


ng no creditors ; for the del ney up of the bond by a feme 
ert could no way bind her. Hil. 1686. Beard and Nuthall, 
ern, 427. 5 = 

7. If a man covenants to ſettle lands of ſuch a value as a 


Its in equity; but the value of the lands is not to be eſti- 
ted according to the preſent value, but as they were at the 
e of the jointure ſertled, unleſs the covenant be ſo. H.. 
v3. Speake and Speake, 1 Vern, 217, 218. 8.-If 


ended to the heir, till ſatisfied her portion. Per North lord 


eſe two demands in diſtinct capacities, and debts may here- 


ture to his wife, and he makes a jointure accordingly, and 


ure ſhall be made good out of the perſonal eſtate, there 


ture, and this covenant is omitted in the ſettlement, yet it 
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3. If-4. charges land in D. with a portion for a daughter by 2 Yer. 363. 
firſt venter, and then marries, and ſettles part of thoſe lands S- C. and . 


223 | Dower and Jointure, 


8. If there be a jointreſs, and a covenant that her join, 
ſhall be of ſuch a yearly value, and it falls ſhort ; though ber 
eſtate be not without impeachment of waſte, yet ſhe may com. 

mit waſte, fo far as to make up the defect of the jointure, and 
equity will not prohibit. Mich. 1698. Carew and Carew, 1 
the rolls. | | | Ke 
2 Freem. 256. 9. FJ. S. made a ſettlement on his eldeſt ſon for life, with 
x © c72%. remainder to his firſt and other ſons in tail, remainder oye; 
Riaiati was with power for his ſon to appoint any of the lands not Exceed. 
relieved, the ing 100/. per Ann. to any wile he ſhould afterwards marry, for 
huſband having a joimure, (the father being under an apprehenſion that he 
83 that was then married to a woman which the Riker diſliked, and 
lands were not had no intention his ſon ſhould provide for); the father died, 
ſufficient, it and the ſon married that woman (tho' there was ſtrong pre. 
ſhould be made ſumptive proof that he was married to her before) and after 
bs fo 8 marriage appointed certain lands to truſtees, in truſt for her, 
8 power for a Jointure, and covenants, that if they were not of 100/ jr 
of, altbo be Ann. value, that ug on requeſt made to him, any time during 
was only tenant his life, he would make them up fo much out of other lands in 
for liſe of them his power; he lived ſeveral years, and no complaint was made, 
that the lands were not of that value, nor requeſt to make it 
up, and died without ifſue. On a bill brought by the widow 
to hare the jointure made up 100. my lord keeper ſaid, that a 
proviſion for a wife or children was not to be confidered as a 
voluntary covenant, and therefore decreed the deficiency to be 
made up, notwithſtanding the circumftances of the caſe, and 
her neglect in not requeſting it during coverture, for the leches 
of a feme cannot be imputed to her. Hil. 1701. Fothergill an 
Fothergill, Gilb. Hift. Chanc. 248. 127 
10. If A. in the life-time of his firſt wife, ſettles lands to the 
uſe of himſelf for life, remainder to his firſt and other ſons i 
tail, and the wife dies without iſſue ; and A. on his ſecond 
marriage, in conſideration of a portion paid, agrees to ſeul 
rt of the lands as a jointure on his ſecond wife, the cou 
will ſet aſide the firſt ſettlement, as fraudulent againſt th 
8 who is a purchaſer for valuable conſideration. i Cu 
24. 100. 3 
11. If a feme covers joins with her hnſband in a fine anc 
mortgage of her jointure lands, there reſults. a truſt for he 
when the mortgage is paid, to have the lands again. 2 Chun 


.- Ge; 16r. | | | 

112. So if a feme covert joins with her huſband in a mortzaggſ uged 
of her jointure lands, ſhe may redeem ; and if ſhe pays monſhad r 

| than the third part of the principal money, her executor ſha the c 
hold the lands till re- imburſed. 2 Chan. Ca. lbert 
13. So if a jointure is made of lands which are mortgage leaſed 
the wife may redeem, and her executor ſhall hold over till H duſe. 
paid with intereſt. 1 Chan. Ca. 271. 2 Vent. 343. S. P. decree 2. 
14. If the heir brings a bill againſt a jointreſs to diſcote bre tl 
deeds and writings, he is not intitled to ſee them, unle's ace 
confirms the wife's jointure, though the jointure was m taſter 
aſter marriage. 1 Fern. 479. | Was ol 
is. So if a bill is preferred againſt a jointreſs to anfweff mi 


whether her huſband had any other title than as aſſignee »/ 
mortgage, and ſhe denies that ſhe had any notice of this ma 
gage, and ſays, that her huſband told her that he was in! 
decent; ſhe ſhall not be obliged to anſwer, whether her 4 
band had any other title than as aſſignee of the mortg*?! 
Mich. 1715. Stephens and Guale, 2 Vern. 701. A 


CAP. XXVIII. 
Evidence, Witneſſes and Proof. 


(A) Of the Sufficiency and Diſability of a Witneſs. 
(B) What will be admitted as Evidence, and will 
amnunt to ſufficient Proof. 
(C) F here parol or collateral Evidence will be admitted 
to explain, confirm, or contradi what appears on the 
Face of a Deed or Will. | . 
D) Of examining Witneſſes, exhibiting Interrogatories, 
= publifing and ſuppreſſing their Depoſitions. 
(E) Of examining Witneſſes de bene eſſe, and efta- 
 blifung their T-flimony in perpetuam rei memo- 
Iam. , | 


(A) Of the Sufficiency and Diſability of a Witheſs. 


. A Exhited a bill to be relieved touching an annuity charged 

on the eſtate of the defendant's wife, and examined 
his brother as a witneſs for him, who had a like annuity 
charged on the eſtate by the ſame deed ; and though it was 
urged, that he had ſatisfaction made to him in lieu of it, and 
tad releaſed his right; yet it not appearing by any proof in 
the cauſe, the court put off the hearing, and gave « ® plaintiff 
liberty to examine witneſſes, to prove that the brother had re- 
leaſed the annuity before he was examined as a witneſs in the 
auſe. Trin. 1700. Culpeper and Fairfax, 2 Vern. 375. = 
2. A witneſs was examined whilſt ſhe was intereſted, be- Prec. in Chan. 
bre the hearing; and the cauſe being heard, and decreed to 234. S. C. 
account, ſhe was re-examined after the hearing, before the f C 14 
naler on the account, having firſt releaſed her intereſt ; and it aj... 
vas objected, that ſhe ought not to be read, for having been 
eramined whilſt intereſted, and her depoſitions publiſhed, ſhe 

| | was 


under the name 
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1704. Needham and Smith, 2 Vern, 463, 464. And per lor 


7 


Sven 188. 
F. C. but uot © 

S P Vide Eq. 
Ca. Abr pt. 2. 


thereby intereſted in the matter; the cauſe was revived and 
reheard, and the ſame iſſues directed to be tried; and the per- 


(a) G. and 


| Tray, i #11. 


Rep. 287. 
Preced. Chanc. 


tereſted, the court will direct the jury, that he is no witneſs, 


| Evidence, Witneſſes and Prof. 

was thereby e ed, and almoſt under a neceſſity of lands, 
to what 2 had before ſworn, and could not be 2 to 3 
or contradict it; but the lord keeper over - ruled the objecſion 
Mich. 1704. Callow and Mime, 2 Vern. 474. a 
3. If a bankrupt has aſſigned and releaſed all his eſtate an f 
right to the aſſignees, he may be examined as a witneſs fg, 5 
them. 2 Vern 637. per curinm a legaree of a {mall legacy, as 
55. to a private perſon, or 5/. to a nobleman, ray be a wit. 
neſs for the will. 1 Vein. 254. | | 

4. Upon an appeal from the rolls, it was ob'ected to the 
evidence of one Norris, as a witneſs examined in the cauſe, and 
read at the hearing at the rolls, that ſince that hearing, in an- 
ſwer to a bill exhibited againſt him, he had confeſſed, that on 
the day on which he was examined as a witneſs, he took x 
bond of the plaintiff, that if the plaintiff recovered the eſlate 
in queſtion, fie would 8 part of it to the ſaid Norris ; and 
per lord keeper, Holt Ch. Juft. and Pozvel Juſt. this anfwer mu 
be read to take off his evidence as a party intereſted. Mich, 


keeper, though a witneſs is examined an hour together at law, 
if in any part of his evidence it appears that he was a party in- 


nor any regard to be had to his evidence. 

5. Several perſons were examined as witneſſes no ways can- 
cerned in intereſt, and the cauſe heard, and iſſues directed to 
be tried, but the trials were not carried on, and the cauſe ſlept 
many years, and after abated z. and then thoſe perſons who 
had been examined as witneſſes, became heirs at law, and 


ſons who had been ſo examined (being now plaintiffs) prayed 
to have an order, that their depoſitions taken when they were 
diſintereſted, might be read as evidence at law for themſelves; 
and nb lord keeper ordered it accordingly ; and likened it to 
the caſe, where one is the only, or only furvivirig witneſs to 
deed, becomes afterwards the party intereſted, his hand may i /: 
be proved at law; ſo if a witneſs to a deed becomes blind, then to 
the cauſe proceeded to trial at bar in C. B. where the whole may 

court held theſe depoſitions could not be read without conſen, i thoug 
the parties being living ; but the defendant conſented, and had 
a verdict for him ; and the plaintiff obtained a new trial, and 


then would have had the ſame order; but my lord keeper ſaid, 12. 
ſince the judges had reſolved otherwiſe, he could not take up ſum of 
on him to make that evidence which was not, and therefore on wa 

only ordered they ſhould be read in evidence, as by law they aw 
might. Trin. 1702. Holcroft and Smith. lo min 
6. But where one who was examined as a witneſs when fuence 

diſintereſted, and afterwards became intitled to the eſtate il the cat 
queſtion, and the court of chancery allowed his depoſitions . po ſma] 
be read, vide 2 (a) Vern. 699. and there ſaid, that the real debate, 
why the depoſition of a witneſs, taken whilſt unconcerned i hilf. 
intereſt, could not be made uſe of at law, was founded on tha | 3. 
rule of Jaw, vi. that where the witneſs is living, and might "ſs exhil 


233. &. 


produced at the trial, the depoſition of ſuch Wines hall n: 
3 
a 4 


1 


7 
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7. A co-plaintiff, though but a truſtee, cannot be examined as 
_ a witneſs for the other plaintiff. (a) 1 Yern. 230. But-one de- 82. fo - | 
| . | n 
mk be examined ag a witneſs fog, another. 2 Chan. Ca. Niapor and 


ty | Aldermen of 
8. Plaiatiffs cannot examine each other as witneſſes in the cauſe, Colcheſter, 5 


becauſe, if the cauſe miſcarries, the plaintiffs will be liable to coſts, Eg. Ca. Alr. 
| and therefore their ſwearing is to exempt themſelves ; and itis their Part 2. S. P. 
| own choice that they are made plaintiffs, for without their conſent „ Cher 
they could not; but defendants are forced into the caule ; and if 411. 8. C. 
- their being made parties ſhould abſolutely invalidate their teſtimony Giib. Eg. Rc. 
it would be in the power of any one who had a mind to $ 98. 8. C. in 
another to deprive him of his defence, by making the moſt material N = 
witneſſes defendants in the ſuit ; and therefore any of the deſen- 0 
dants to a ſuit may be examined as witneſſes, ſaving juſt exceptions G;y cz... 277 
t6 their credit, Ic. Mich. 1715. Caſey and Beachfield, agreed per | 
Curiam in Can 
9. A commiſſioner may be a witneſs, but he ought to be ex- 
mined before any other witneſs, 1 Fern. 369. | 
10. In a ſuit to ſet aſide a hard award, the arbitrator or umpire, 
who made the award, may be examined as a witneſs. - 1 Yern. 
157, 158. | | 5 
11. A bond of 400. penalty was entered into; and the queſtion 
was whether it was for the benefit of the corporation of or 
for the defendants ; and the witneſſes for the plaintiffs being all 
members of the corporation, it was obj that could not 
be read, they ſwearing for their own benefit ; which exception was 
allowed ; but it appearing that the defendant had croſs-examined 
ſome of the plaintiff's witneſſes, not only to queſtions barely whether 
they were of the corporation, or not, but to other queſtions, which 
tended to the merits of the cauſe ; the lord keeper declared, that 
made them good witneſſes, though they were members of the 
corporation ; and upon their evidence it was decreed for the plain- 
ais. Mich. 1684. the corporation of Sutton Coldfield and Wilſon, 
| Vern. 254. And per lord keeper, a corporation ought to have 
a town-clerk and under-clerks, that are not freemen, that they 
my be competent witneſſes, upon occaſion ; and he ſaid, that he 
thought it very hard in the * 1 of the water-bailage of London, 
that no one freeman of the city, though it was not 6d. concern 
wo him, could be admitted as a witneſs. „ = 5 
12. The ſuit being touching the loſs and mi application of a Yide the Caſ- 
ſum of money gi xen for the benefit of the pariſhioners, the queſti- of _ _ 
n was, whither any inhabitant of the pariſh ought to be admitted 484 Wybur 8 
8 a witneſs. For the plaintiff it was inſiſted, that the intereſt was &a, Eg. , 
o minute and inconſiderable, that it could not be preſumed to in- Ca. Ar. Per: 
uence the witneſs, or biaſs him in his evidence; but per Curiam, 2. 8- P. 192. 
tte caſes where the party was concerned in intereſt, though never 2 & 397. 
b ſmall, have always prevailed ; and it was fo reſolved, upon great 
| debate, in the caſe of the city of London, concerning the water- 
lik Paſch. 1694. Dodſawell and Nott, 2 Vern. 317. 
"WM. 3. If an executrix to a firſt huſband marries a ſecond, and a bill 
"WW - **lubited againſt them to diſcover a truſt, and they in their an- 
wers diſagree in the matter, the wife confeſſing what the huſband 
lenies, and what the plantiff can prove only by one witneſs, the 
Plaintiff can have no relief; for one witneſs is not ſufficient againſt 
Q the 
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the hoſband's anſwer z and the wife's confeſſion will not-avail, for 
ſhe can be no witneſs: againſt the huſband. 2 Chan, Ca. 39. 

* 14. Sa where the plaintiffs, who were infants, and the children 


of the defendant's wife by a former huſband, exhibited a bill te 
have an account of the eſtate left them by their father, and of the 


produce thereof; and upon the hearing it was referred to an ac- Wl alloy 
| epunt, and the defendant and his wife were to be examined on in-. MW i h 
terrogatories, for diſcovery of the eſtate z the wife being at va WM fad 
riance with her huſband, and living a- part from him, on her ex- für! 
. amination made the. eſtate of the — (who were her children) Ml knen 
as great as ſhe couid thereupon to fix a charge upon the huſband ; us! 
the plantiffs, upon a petition to the maſter of the rolls, obtained If the e 
an order to examine the wife as a witneſs againſt the huſband de Ml by e 
bene. efſe ; and the maſter, upon her evidenc= had charged the huſ. IM thoug 
band with ſeveral fums of money, as intereſt and produce of the ¶ ore 
infants eſtate z but upon exceptions to the report, the lord chan - 22 
cellor diſallowed her evidence, and declared the wife could not be I ple, 


a witneſs againſt her huſband. Trin. 1688. Cole and Gray, 
2 Fern. 79. - . | 
215. The plaintiff was fervant to the defendant's wife Mn. 
Baldwin, and had in ſeveral ſervices ſaved about gol. The defendant 
and his wife having ſome time lived ſeparate, the wife 
for a widow, and the plaintiff knew nothing of her being married; 
application was made to Mrs. Baldwin by one Buſſey, (who was 
likewiſe adefendant) to borrow 100. on 2 mortgage; Mrs. Bali. 
win told him, ſhe could only let him have 50l. of her own money, 
but that ſhe could get the other 50/. of a young woman; accord- 
ingly, ſoon after, ſhe acquaints Buſſey that ſhe had got the 
100. and directed the mortgage to be made to herſelf by the name 
of Pliabill, that being her maiden name, though ſhe ſometimes 
went by the name of Baldwin, and at other times by the name 
of Tuite, having been the widow of one Tuite ; the mortgage ws 
made according;y ; and ſome time after ſhe gave the plaintiff: 
bond of the penalty of 100. for payment of 50l. and interel, 
and this ſhe gave by the name of T uite : Buſſey made ſeveral pa- 
ments of intereſt to Mrs. Baldwin, and knew nothing of her ma- 
riage neither; afterwards Mr. Baldwin, having notice of the mort 
gage, gets that, and all the writings relating to it, into his cuſtody, 
and ſome time after Mrs. Baldein obtained a ſentence of dirorce 
from her huſband, upon pretence of ill uſage; and on diſcorery 
of the marriage, the bill was brought againſt the huſband and wile, 
and Buſſey, to charge this 500. either on the mortgage, or upon 
the perſon of the huſband ; the wife put in a ſeparate anſuer 
wherein ſhe diſcloſed all the matter as above mentioned; Bu 
dy his anſwer confeſſed what is before ſet forth, and moreover, tha. 
Mrs. Baldwin had told him lately, that the plaintiff was the you 
woman ſhe meant, and of whom ſhe had the 500. The huſband 
by his anſwer, inſiſted upon his title by law to this mortgat 


and 1col. and denied to his knowledge, that gol. or any part 5 i 
it was the plaintiff's money, and ſaid he believ'd this ſuit to be f * 
on foot, on contrivance between the plaintiff and his wiſe, . 10 


Zet ſo much money out of him; the plaintiff examined, ＋ 1 * 

of court, Buſſey as 2 witneſs, and his depoſition was in effect Ul 

fame as his anſwer, which in truth was nothing more than WW 
count of what he had heard the wife fay on this occaſion, ſo 1 


Evidence, Witneſſes, and Proof. 227 
de whole evidence was in effect the wife's ; and whether that 
ſhould be allowed in this caſe, was the principal queſtion : the 
court agreed clearly, that the wife ſhall never be admitted by an 
anſwer or otherwiſe, as evidence to charge her huſband ; as where 
; man marries a widow executrix, Oc. her evidence ſhall not be 
lowed to charge her ſecond. huſband with more than ſhe can prove 
io have actually come to her hands. But the maſter of the rolls 
ſaid this was perfectly a new caſe ; for here ſhe tranſacted this af. 
fir with Bufſey and the plaintiff as a Feme Sole, and neither of them 
knew or had notice of the marriage; and the huſband himſelf, as 
vn proved in the cauſe on ſome other occafiors, had given in to 
the concealment of the marriage; and therefore the court did al- 
bw of her evidence, as it was ſupported by what Buſſey faid; and 
thought, upon the whole, the evidence of the wife ſufficient to 
prove 5Ol. part of this money, to be the plaintiff s, not conſidered 
32 wife, but as ſhe tranſacted and appeared throughout as a feme 
ſole, and therefore decreed the plaintiff the 500. with cofts. Hil. 

1719. Rutter and Baldwin. | 


(B) What ſhall be admitted as Evidence, and will 
amount to ſufficient Proof. 
A Bill in another cauſe is not to be read as evidence againſt 
the plaintiff named in it, unleſs it be proved, that it was 

exhibited with his privity, for any one may file a bill in another's 

ame. 17 Car. 2. Wollett and Roberts, 1 Chan. Ca. 64. | 

2. The depoſitions of witneſſes taken in a cauſe, which was heard 
lin years before, were ordered to be made uſe of, the ſame mat- 2 Freem. 184. 
ers being then under examination as at preſent ; and the plaintiff's 5 ow ae 
ile not then appearing, and the witneſſes being ſince dead, though upon a long 
me of the preſent parties were parties to the former ſuit, except Te ate. 
etertenants. Paſch. 18 Car. 2. Terwit and Greſham, 1 Chan.” 


f 7 4 . ; | 

3 Where the defendant's counſel moved, that they might be at 
deny to read depoſitions in this cauſe, which were taken in a 
aue where the plaintiff's father was a party to the ſuit, being in all 
ltters the ſame ; but on the other fide it was objected, that the 

dw plaintiff not claiming as heir, and his father being only tenant 

r life, thoſe depoſitions could not be read againſt him; and upon 

Ing debate, the defendant had only the common order, for leave 
read thoſe depoſitions at the hearing, ſaving juſt exceptions. | 
Ich. 1686. Coke and Fountain, 1 Vern. 413. And it was faid to 

2 common caſe, that where one legatee has brought his bill 
panit an executor, and proved aſſets; and afterwards another 
Nrre brings his bill; that he ſhould have the benefit of the de- 
ons in the former ſuit, though he was not party to it. 

4. So where J. $. deviſed his real eſtate for the payment of his 
its, and the ſurplus to the plaintiffs, and the creditors exhi- 
ed a bill againſt one J. N. and made the plaintiffs parties, to ſet. 
2 ſome conveyances obtained by him, by fraud from the teſta- 
d had a decree to that — ; afterwards the plaintiff's who 
entitled to the ſurplus, exhilated a bill likewiſe againſt J. N. 


1 


ing to the ſaid fraud; and it was held, that there being the 

MW": queſtion in both cauſes, and J. N.'s defence being the lame, 

the depoſitions in the former cauſe ſhould be read againſt him. 
= Q 2 Mich. 


2238 


che defendant 2 anſwer ſwore his debt, and denied that then 
was any ſuch 
proof, that the defendant ted the two inſtruments he had { 


ſe declared in her life-time (being dead before the commencemei 
of the ſuit); and upon producing the copies ſo taker by the {ai 


that there was no real debt; and upon inſpecting the inſtrumen 


only, and a copy from the inrolment being offered in evidenc 


at law was directed, whether ſuch deed of uſes was executed; 2 
a verdict for the deed. 2 Vern. 591. 8. C. 
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Mich. 1703. Nevill and Fohnſon, 2 Vern. 447. That a may, 
anſwer in the fpiritual court, or voluntary oath before a juſtice 9 
ths pence; may be read againſt him in chancery, by order, vi 
1 Ven. 53. 


® 5. The defendant, on 225 the plaintiff to a living 9 
took a bond from him to reſign, and after put it in ſuit, and ie the 
covered, and levied g8/. and the plaintiff's bill was for relief re 
the defendant did not by anſwer pretend any miſbehaviour, yet e. rea 
amined to ſeveral miſbehaviours ; and it was urged that theſe dep ture 
fitions could not be read, becauſe thoſe miſbehaviours were not i had 
iſſue ; and ſo inclined my lord keeper ; but after allowed them wiſſdeed 
be read, and founded his decree on them. Hi. 1702. Hoch ere 
and Thornton. - ſavec 
6. The defendant having obtained a bill of fale of goods, ad verſü 


likewiſe a note from his brother, a little before his death, for pay 
ment of 3000. the plaintiff inſiſted thoſe were voluntarily gives 
and fora colour only; and that underneath the note, defenday 
had ſubſcribed an acknow t, that no debt was due to hin 


or acknowledgment ; it appeared upon the 


obtained in the hands of A. B. his ſiſter, and afterwards wrote u 
her to ſend him the two inſtruments by a ſpecial meſſenger ſent ſo 
_—_ ſhould not let any body ſee then 
his ſent them, but fat up all night to take copies of them, x 


A. B. there appeared to be ſuch acknowledgment under-wrot 


produced by the plaintiff upon ſtamp'd paper, it appeared that th 
bottom was torn off; and my lord chancellor allowed the copies i 
be read, being the hand writing of 4. B. although not proved tob 
true copies. Hil. 1707. Vinne and Loyd, 2 Vern. 603. 
J. A deed to lead the uſes of a fine was inrolled for ſafe cults 


it was objected, that it was no evidence, being inrolled for fi 
cuſtody only; nor is the enrolment it ſelf, without particular cr 

ces to ſupport it, as proving the original deed was in tit 
defendant's cuſtody or power, or accidentally loſt, Qc. and of thi 
opinion was the maſter of the rolls, who ſaid that in caſe of 1 
inrolment for the ſafe cuſtody, the deed may be ſaid to be recoid 
ed; but where a bargain and ſale is inrolled purſuant to the ſtatute 
the inrolment is a record, ſo that a copy of it may be read in en 
dence. Mich. 1704. Combes and Spencer, 2 Fern. 471. Th 
reporter adds a Note, that afterwards, upon a rehearing, an if 


upon the trial, a copy of the deed was allowed to be read, 2 


8. The defendant having ſuppreſſed a marriage-ſettlement, © 
which a remainder in tail male was limited to the plaintiff's fate 
and all the prior eſtates ſpent ; upon proof made that the 4 
tlement came to the defendant's hand, and that he had confeſſed! 
to an anſwer to a former bill, though now he denied it; the mar 


of the rolls decreed the plaintiff ſhould hold and enjoy che eſtate; 7 
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this decree was confirmed by my lord keeper. 2 Vern. 380. 


Vide 1 Vern. 452. S. P. | 

9. A bill was exhibited touching the plaintiff's jointure, which 
the bill charged was, by parol agreement, made on the marriage, 
reed to be 400/. per annum; the defendant pleaded, that after all 
reaties and agreements touching the marriage-ſettlement, a join- 
ture was aQualiy ſettled and accepted, and the marriage thereupon 


had eighteen years before: and per lord chancellor, the jointure 


deed is an evidence, that all the precedent treaties and a ts 


agreemen 
were reſolved into that; but ordered the defendants to anſwer, and 


ſed the benefit of the plea to the hearing. 1 Yern. 369. Ballaſs 
rerſus Benſon. 

10. The plaintiff having lent J. S. 6ool. on a mortgage, and 
zerwards diſcovering that the eſtate was pre-mortgaged to the 
&ſendant, got in an old fatisfied incumbrance, and brought his 


vn objected, that the plaintiff, in this caſe, (as between him and 


nal lending and payment of the confideration-money ; and the 
roducing the deed or an acquittance was not ſufficient ; but the 


xquittance was ſufficient evidence. Mich. 1692. The Lord Chief 
lice Holt and Mul, 2 Fern. 279. Fide 1 Vern. where, by the 
uſler of the rolls, there ate four things favoured in equity, vis. 
y, attornment, affent to a legacy, and the new cation 
ſz will, nd in Ger af ok cabs. | 
11. Some bailiffs, who had ſerved an execution in breach of an 
unction, find money hid in the houſe, and carry it away; and 


y that the parties: ſhould be admitted to purge themfelves by 


| 
. 
11 


that a man who had ſtolen, would not ſtick to forſwear it ; 


ould be a good charge on bim who did the wrong. 
Vern. 207, 308. S. C. cited. Childerns verſus. Saxby. - 
. If there be but one witneſs. againſt the defendant's anſwer, 
e 

f 

08023. 8. P. . | | | 3 

. The defendant denied notice of the plaintiff's title, the plain - 
l proved it by one witneſs, which by the uſage of this court, is 
t ſufficient to ground a deeree. for the plaintiff, being oath againſt 


fer Plura and per Pauciora ; for to ſend it to law to be tried, 
ne the jury will certainly find it on the teſtimony of one witneſs, 
then decreeing it on that verdict, is the fame thing as decreeing 


could not be, nor ſhould they admit it to be true ; but to. be 


law, 


hill to compel the defendant to redeem, or be forecloſed ; and it 
he defendant, who was a purchaſer, ) ought to have proved the 


wut held it well enough, and that the producing the deed or 


$2 fender evidence will ſerve 


be party, at whoſe ſuit the execution was taken out, was ordered 
o make ſatis faction, who complained of this order as 22 fay- 


th, and that the plaintiff ſhould be admitted to be judge of his 
damages; but my lord chancellor confirmed the order, and 


Id that therefore, in odium ſpoliatorit, the oath of the party injured: 


e plaintiff cannot have a decree, it being oath againſt oath. 
ach. 1683.. Alam and Fourdon, 1 Vern. 161. 3 Chan. Ca. 


th; but the courſe has been to direct a trial at law; but in this 
lk my lord keeper faid, he did not ſee the difference between doing 


one witneſs, without trying it at all, and therefore directed 
obe tried: but that the plaintiff ſhould admit the defendant's. 
zi ver to be read at the trial, not as evidence, for that he faid - 


on, fo that the defendant. might have the benefit of his oath at 
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law as in this court, if it would weigh any thing with the ur. 
Paſeb. 1706. Ithorſin and Rhodes, vide 2 Vern, 554. 8. C. 


(C) Where, parol or collateral Evidence will te 
admitted to explain, confirm, or contradict what 
appears on the face of a Deed or Will, 
1. HE Earl of Gaimſborough made his will, and thereby de. 
4 2 — 6 4 viſed ſeveral legacies, and c 1 his real eſtate wit 
| Rep. 90 116. the payment of them and his debts, an deviſed his eſtate ſo 
S. C. cited. charged to the defendant his nephew, and made the plaintiff his 
wife executrix; and the bill was brought to have the perſond 
Vid. 2 Bac. eftate diſcharged from the debts and legacies, ſuggeſting, that the 
_ & —9 creditors threatned to come upon and exhauſt the ual eſtate, 
2 Ack. 68 and that it was the intent of the teſtator, that ſhe ſhould have the 
3 Ack. 3357 perſonal eſtate clear to herſelf, and that the directions for making 
1 Wil. 313 the will were ſo ; but that either by the miſtake or contrivance d 
a Ver. 33 the perſon who drew the will, it was not ſo expreſſed; the defendant 
demurs, for that no ſuch averment could or ought to be adwited 
againſt the will in writing; but by Rawlinſon and Hutchins the 
demurrer was over- ruled; and they faid, that though ſuch a 
(e) The con- Aderment uld not be (a) admitted, where it was to make the 
fant rule of party a title, yet where it was only to rebut an equity, as it is in 
law has been, this caſe, it might; and cited the caſe of Crompton and North, 1 
| to reject all Chan. Ca. 196. where Mrs. Crompton deviſed her lands to fi 
you proof H. North, to be ſold for payment of her debts, which were ven 
- yon ſmall, and the heir would have had the ſurplus a truſt for tim; 
words of a and the court was of opinion. that fir H. North might be admitted 
will, or to to prove Mrs. Cremptan's intent otherwiſe ; and the caſe of 
explain the Ling {mill and Ogle, 8 May, 17 Car. 2. and Fofter and Mun, 
_ =p and Pring and Pring,, 2:Yern, 99, Afterwards the cauſe cominy 
| that nothing on to be heard, an the proots it appeared plainly that my lords 
2bors ſhould intention was, that ſhe ſhould have the perſonal eſtate clear of the 
be averred, is debts ; which was decreed accordingly ; and that if it were take 
the expreſs from her by the creditors, ſhe ſhould come in as a creditor on 
_— af 1 the real eſtate; and 27 Feb. this decree was affirmed in the 
p< 4 2 "4 houſe.of peers. The Counteſs and Earl of Gainſborough, 2 Ver 
and dme 252. 8. C. 67% | Dt 
has ſince been | | 35 . 25 
thought neceſſary to be adhered to, not only on account of the ſtatute of frauds and perjuri, only x 
which was made to prevent perjury, contrariety of evidence, and uncertainty ; bu ret u 
becauſe little regard ought to be had to the expreſſions of the teſtator, either before or [ 
after the making his will; becauſe poſſibly thoſe expreſſions might be uſed by him, a promi 
prurpoſe to controul or diſguiſe what he was doing, or to keep the family quiet, or for vas d 
other ſecret motives and inducements, which cannot after his death be found out; buff ny le 
this rule has received a diſtinction which has greatly prevailed of late, viz. between 506. 
evidence offered to a court, and evidence offered to a jury; for in the laſt caſe, no paral he 
evidence is to be admitted, leſt the jury might be inveigled by it; but in the firſt cat f 9 
it can do no hurt, being to inform the conſcience of the court, who cannot be biaſſed ut ming 
prejudiced by it · Vide 2 Vern. 98, 337, 625. | 


2. So where J. S. deviſed all his houſehold- goods, as woollen, 


linen, pewter and braſs. whatſoever, except a trunk under due te cou 

chamber- window; and the queſtion was, whether the parol provi rralon 
of the perſon who drew the will, ſhould be admitted to explani* char 
1 | | theſe on 

- co 
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words ; and my lord keeper thought it might, notwithſtandin 
＋ ſtatute of F. a e Perjuries; for it here neither adds 22 | 
ters the will, but only explains which of the meanings ſhall be ta- 
len; as in- caſe of a deviſe to ſon Jobm, when the teſtator had two | 
of the ſame name; and here the word (Ar may be a reſtriction, 
or if the following be as particular inſtances, it may not reſtrain the 
word (<vhatſoever ); and he thought the words imported to carry 
A the houſhold-goods ; and the maſter of the rolls being of that 
opinion too, * was read. Mich, 170 f. Pendleton and Grant, 
2 Vern, 517. 8. C. 
3. J. S. having three daughters, and ſeveral grandchildren and 2 Fern. 378. 
gert gran ildren, made his will, and deviſed the ſurplus of his — 1 mages | 
care to be equally divided amongſt his three daughters, and all his point. 
gandchildren and great grandchildren, that ſhould be living within 5 
wo years. after his death, and died; and within two after 
bis death other grandchildren were born; the plaintiffs examined 
ritnefſes to prove J. $S.'s intent, that none born after his death 
ſhould take; and the queſtion was, whether they could be admitted 
p read this proof; and my lord keeper was of opinion, that ſugh 
woof might be admitted; fo the witneſſes were read; but their 
depoſitions were only, that J. K. faid fo or fo, or to that effect. 
wich my lord ſaid ſigniſied nothing, for that makes the witneſs 
the judge ; and he ought to ſet down the very words for the court 
wjudge of z but without this proof, my lord held, that the words 
inthe will (within two years my death) were to be taken reſtric- 
wely,. and extended to none born after; and decreed accordingly ; 
which decree was affirmed. in the houſe of lords. Trin. 1700.. 
Dayrell and Molſexworth. | 


. 


4. The teſtator made his | 


| will, and his brother executor, and, 

leviſed ta him his real eſtate, and thereby willed that his executor, 
out of his rents in arrear, and other his perſonal eſtate, and out 1 
of half a year's rents and profits of his real eſtate, after his 8. C. N 
tath, ſhould pay his debts. and legacies therein after- mentioned, that Teſtator = 
ad amongſt other legacies deviſed 40l. per annum to the plain- was making 
if, his wife's nephew, to maintain him at Cambridge, to be paid hie Will — 
by his brother and exe utor; the brother alledging, that he had . . 


ſally adminiſtred the perſonal eſtate, and alſo the half year's profits directing this 
of the real which incurred after the teſtator's death, refuſed to pay gift to the 

the 40l. per ann. and though it was admitted, that the will had plaintiff ta be 
mly made the half year's rents and profits of the real eſtate liable; inferted in bis 


(jet upon the evidence of one J. N. who. ſwore that the brother org Tore 


promiſed the teſtator, that he would pay the plaintiff the annuity, it preſent deſired 
ws decreed for him by the maſter of the rolls, and confirmed by him not to put 
ny lord keeper. Trin. 1705. Oldham and Litchford, 2 Vern. it in his will, 
a | | 3 was a Chriſtian 
be would take care to ſee it paid, and thereupon it was omitted in the will; and plaintiff 
having preferred his bill for it, the Maſter of the Rolls decreed the payment, and that. it ſhould 
te charged on the real eſtate; and on appeal Lord Keeper decreed, that the defendant 
ſhould pay it, and ſaid the ground he went upon was, that this was a fraud upan the teſtator 
ad the legatee, and that notwithſtanding the ſtatute of frauds, this court had relieved in 
caſe of a fraud, although there was nothing in. writing to charge the party, but he ſaid 
le could not decree it as a charge upon the land; but the Maſter of the Rolls ſaid the 
reaſon he went upon to charge the land was, becauſe the maintenance of a poor ſcholar was 
a charity, and within the 43 Elia. of Charitable Uſes, and it might amount to an 
appointment within that ſtatute. (a) Mr. Vernon does not give the reaſone 
court went upon, but perhaps the e the promiſe of the executor 
n A confeſſion of aſſets. Per Hardtvicte C. in the caſe of Whitborne and. Rufſ!, Trin. 


232 Evidence, Witneſſes, and Proof. 


12 Geo. 2. But it ſeems clearly expreſſed in Yern. that the decree was founded on the fraud 
of the Execntor as proved by the evidence; and how could the promiſe of the Executor 
being in the life-time of the Teſtator, be deemed any confeſſion of future affets? But on at. 
count of the deceitful promiſe, the decree was, that the real eſtate ſhould be charged with 
the legacy, as it would have been if the fraud of the Executor had not prevented its bein 
expreſſed in the will. And Query, How, even if the Executor's promiſe had been takes 
as a confeſſion of aſſets, that could have been a foundation for a particular decree againg 
the real eſtate, and not a general one againſt the Executor, as in the general caſe of an ad. 
miſſion of aſſets ? | | | 
Precedents in 5. A. deviſed to B. lands of Gol. per. annum value, paying 
* 3 1001. which he owed 7. S. and 100. more which he by bond 
5 pg owed J. N. and after ſome ſmall legacies, deviſed the reſt of hi; 
viſed lands to perſonal eſtate to the plainuffs his nieces; it happened mat the 100, 
B. he paying by bond was not due to J. V. but to S. H. and therefore the devi. 
200. which ſee of lands refuſed to pay it, inſiſting it ſhould be paid out of the 
he owed by perſonal eſtate ; but the perſon who drew the will having fwore 
bond.to F- 5 that the teſtator intended the debt due to S. H. the maſter of the 
ivee's mai- rolls decreed the deviſee of the lands hable ; which decree was af. 
den name; but . my lord chancellor, who ſaid, he ſaw no hurt in admitting 
5 ] proof to make certain the perſon or the thing deſcribed. 
knew the wa Mih. 1707. Hodgſon and Hodgſon, . Vern. 593. 
hw 6. A. deviſed to his wife ſome particular legacies, and made 
huſband's her executrix, but made no diſpoſition of the furphus of his perſonal 
name; and ef.ate; and the court admitted parol proof to that the teſlz. 
this being pro- tor intended her the ſurplus, being to ouſt an implication or rule 
ved bytheper- £1 equity; and on the evidence decreed for the wife. 2 Vern. 648, 
the will and 736. 8. P. (a) parol proof admitted, to ſhew that a Negacy 
another, the greater than a debt due to the legatee was not in fatisfaction of the 
payment was debt. 2 Vern. 593, 5 . 
decreed, J. If A. purchaſes in the name of B. A. may be admitted 
to prove 2 the purchaſe · money, and ſo make it a reſult 
2 © — ing truſt, or truſt by implication of law for himſelf. 1 Fern. 366. 
Dale of R- 8. An entry in the ſteward's book, and a parol proof by the 
land Na and foreman of the jury, admitted as good evidence, that a feme 
| Dutcheſs of covert ſurrendered her whole eſtate, although the ſurrender upon 
— bhe roll, and the admiſhon thereon, was but of a moiety. Paſch. 
1,4, G. 1706. Hill and Wigget, 2 Fern. 547. Ee, 
Ss. P. (D) Of examining Witneſſes, exhibiting Interrogatorics, 
| publiſhing and ſuppreſſing their Depoſitions. 
1. Maſter examined one witneſs three times to a matterot 
„count, and the depoſitions were ſuppreſſed. 2 Chan. 
Ca I: 5 = „„ 

2. If an interrogatory is leading, that is ſuſficient to ſuppreſs the 
Cilb, Eg. Rep, depoſition. 2 Fern. 472. 5 | 
150. S. C. is 3. Interrogatories, and the depoſitions of a witneſs taken on them, 
zotidem verbis. had been ſuppreſſed, for that the interrogatories were leading, and 
Pr. in Chan. then publication paſſed ; and se court was moved, that a new fet 
5 A by of interrogatories might be drawn, and ſettled by the maſter, for 

tee examination of this witneſs, whoſe evidence was very material, 
and yet muſt be wholly loſt unleſs the court would indulge them 
this way; and though the practice was admitted to be always againſt 
it; and it was urged ta be of dangerous confequence; yet one 
precedent being —— to this purpoſe, and the interrogatones 
which had been ſuppreſſed being ſuch as might be drawn by many 
other counſel, without an apprehenſion of their being leading; the 
court, to let in the varty to the benefit of his witneſſes * 

| | Jar 
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ordered interrogatories to be put in and ſettled by a maſter, for his | 
examination over again. Trin. 1718, Spence and Allen. 5 

4. Though the rule be that after publication no new witneſs 
can be examined, nor a witneſs before examined re-examined; yet 
on ſpecial circumſtances ſet forth by motion and affidavit the rule 
may be diſpenſed with. 1 Chan. Ca. 228. 2 Chan. Ca. 75. 1 
Chan. Ca. 25. 5 

5. Upon a motion for leave to examine after publication upon 
making the uſual oath of not pr ſeen the depoſitions, the lord 
keeper declared, that in ſuch a caſe, the other fide ſhould be at 

to examine at large as well as croſs examine the witneſſes 
produced by the that made the motion, (which was all he 
might do formerly) and his reaſon was, that a crafty ſolicitor may 
ie on the lurch; and examine nothing till after publication is paſt ; 
and the other party may think himſelf ſecure, and ſo not examine to 
thoſe points, which he could otherwiſe have proved, in he 
finds his adverſary has not examined to thoſe matters: And when 
once publication is paſt, and the party that examined has ſeen his 
own depoſitions, then the fide that lay ſtill having tied up his ad- 
verfary, ſo that he can only croſs examine the other's witneſſes, 
applies for an order upon the uſual affidavit to inlarge publication ; 
and when he has got that order, then he comes in with a whole 
eloud of witneſſes : And though it may be thought hard that any 
one ſhould have liberty to examine after he has ſeen the depoſitions, 
yet his lordſhip thought it a reaſonable penalty on ſuch as would 
not examine in time, or that ſhould lie on the catch, to take ad- 
vantage of the other party, and ordered the regiſter to take notice 
of it as a fixt rule for the future. Mich. 1684. 1 Fern. 253. - 

6. If interrogatories are exhibited in the Examiner's office, and e z, , 
witneſſes examined thereon, either party may without application 386. 8. C. and 
to the court, or order for that purpoſe, exhibit one or more inter- P. Gilb. Rep. 
rogatories, or a new ſet of interrogatories, for further examination 42. S. C. and 
of the fame or other witneſſes : But when a commiſſion is taken - 5 
out, there no new interrogatories, or ſet of interrogatories, can be 388. s Rep. 
exhibited without motion and order of the court ; and the reaſon © * 
of the difference is, becauſe the examiner is an officer of credit, 
and ſworn, and therefore preſumed to be impartial, and that he will 
not diſcloſe the depoſitions ; whereas commiſſioners are private per- 
ſons, and therefore without leave of the court no new interroga- 
tories can be added before them; agreed by the court and bar. 
Paſch. 1714. Andrews and Brown. © | 1 5 5 


(E) Of examining Witneſſes de bene eſſe, and e/tabliſh- 
ing their Teſtimony in Perpetuam rei Memoriam. 


I, Cauſe having been heard, and referred to an account, the 
. Plaintiff afterwards moved to examine two of the defend - 
ants de bene efſe, which was ordered, unleſs cauſe was ſhewn;and the 
defendant's counſel in ſhewing cauſe took this difference, viz. Wt 
that altho* it was in (a) order of courſe to examine a defend- (a) Aﬀer a 
ant de bene efſe, ſaving juſt exceptions ; yet when the cauſe was Bill 2 2 
an 
Court will, on Affidavit, that any of the Witneſſes are aged or infirm, ſick, — — — be- 
Jend Sea, ſo that the Party is in Danger of loſingtheir Teſtimony, order them tobe * 


. 
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de bene off, which will make their Depolitions valid in that, Cauſe only, and againſt 
n it appes yep wer Boa Fas n 
Chief, regularly, ſuch Depoſitions ſhall not be made uſe af: Th eſtabliſh Teſtimony is Per. 
fuam rei Memoriex, 2 Bill muſt be filed againſt all thoſe concerned in · Intereſt, ſetting forth 
the Title and that the party is in-danger of ing the Benefit of the Teflimony of ſtueral Wiz. 
neſſe — Age, Sickneſs, &c. (5) And the Depoſitions taken in ſuch a Caſe will not only 
bind the parties in that and all other Syits, hut like wie all thoſe claiming by or from them. 
Vide Stile's Pracd. Rig. 587. () Nu the Cale of Philipe and Carew, Eg. Ca. Abr. Part 2. 8. P. 


and it aj | that the defendants were parties intereſted, 
5,0 r ne cauſe againſt, ſuch an order before the 
witneſſes were examined; which difference was allowed of; 
but it appearing in this caſe, that the defendants had given re- 
leaſes of their right, the cauſe was diſallowed, Paſch. 168). 
Glover, and Faulbner, 1 Vern. 452. | p 
2. The plaintiff examined his witneſſes de bene off, in Mich. 
vacation, and in Hi. term following, the defendant put in his 
anſwer ; and five weeks afterwards, before any - replication 
filed, or examination in chief, the witneſſes died; and it was 
moved, that this d ion might be read; and it was likewiſe 
pirayed, that it might be made uſe of at law ( altho' by the ſtrid 
() Whether rules of the (a) common law, no depoſitions of witneſſes taken 
uch Evidence dz gene gſe, or before Iſſue joined, can be read or given in evi- 
1 dence) and that the defendant might be ordered not to oppoſe the 
wide1 Gall. 278, reading of it at the trial there ; which my lord keeper held 
2 Salk, 555, reaſonable; for that otherwiſe an examination de bene efſs would be 
691. Cro. Elia. to no purpoſe, 1 Vern. 361. | EY 
: 3. If one makes a will, and afterwards becomes a Lunatic, 
Har. 332 a pill will not lie to perpetuate the teſtimopy of the wit neſſes to 
ri tin the lynatic's life-time. 1 Vern, 1e 
G. 336. 4: If there are twoperſons and each of them pretends to be 
bhe purchaſer of a reverſion after an eſtate for life, and one of 
them exhibits his bill to try his title, and to perpetuate the 
teſtimony of his witneſſes ; ſuch bill will be diſmiſſed, not bein 


r $26 in the life-time of tenant for life. 2 Vern. 1 59. na 
_ 5. A bill was exhibited to examine witneſſes in Perpetuam 1 


memoriam, to po a Modus Decimandi ; the defendant demurred, 
for that the bill was to eſtabliſh a cuſtom againſt the church, and 
in prejudice of tithes, which are due Communi Jure; and feveral 
precedents were cited, where bills to have a Modus decreed were 
upon a demurrer diſmiſſed ; but this bill being only to preſerve 
teſtimony, the lord keeper thought it reaſonable the defendant 
ſhould anſwer, and over-ruled the demurrer. 1 Yern. 185. Vide 

1 Fen. 308, 44h © | 
6. Bat where a bill was exhibited to prove a will, and to per- 
petuate the, teſtimony of the witneſſes, the defendant - pleaded 
kimſelf rchaſer without notice of any ſuch will; and inſiſted, 
that unleſs there had been a verdi & in affirmance of. ſuch will, 
(nothing hindering the plaintiff, but that if he had a title, he 
might recover at law) the plaintiff: ought not to be admitted to 
examine the witneſſes, thereby to hang a cloud over a purcha- 


ſer's eſtate ; and upon debate the court allowed the plea. Hi. 


1685. Beckinal and Arnold, 1 Vern. 354, 


CAP. 
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CAP. XXIX. 


Executors and Adminiſtrators. 


(A) Executors, in what Caſes more or leſs favoured 


in a Court of Equity, than elſewhere. 
(B) What ſhall be Aſets. 


(C) When upon the Death of one of the Executors, 


the Surplus of the Perſonal Eftate, after Debts and 
Legacies paid, ſhall ſurvive to the other. 

D) Where the Surplus of the Perſonal. Eftate be- 
longs to the Executor, or be is to bea Truſtee for the 
next of Kin to the Teftator: 5 

(E) Of Remedies by one Executor againſt anather, and 

how far the one ſhall be anſwerable for the other. 

(F) Of Adminiſtration, to whom to be granted, who 


are entitled to a Diſtribution, and in what propor- 


tion ; and here of bringing into Hotch-pot. 


(A) Executors, in what Caſes more or leſs favoured 


in a Court of Equity than elſewhere. 


A By will pave the three children of B. (the eldeſt of 


ry whom was not ten years old) 200l. B. the father, ſued 
| the executor in the Confiſlory Court for theſe legacies, wha 


brought his bill, offering to pay them, provided he might be in- 


demnified ; to which the father demurred, becauſe the matter was 


properly cognifable in the Confifory Court : but the demurrer was 


orer-ruled; my lord chancellor declaring, that the matter was 


proper here, and that if the matter had proceededto a ſentence in 
the eccleſiaſtical court, it would be to come here for the 
executor's indemnity ; and that here legatees were to give ſe- 


curity to refund, but not there; and this @urt will fee the mo- 


ney 
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| eſtate out of her hands; and upon 


Executors and A dminiftrators: 


ney t out for the benefit of the children. #il. 1681. Horrdl and 


N. I Yern. 26. 
If the fpiritual court go about to compel an executor to 


17 without ſecurity to refund, a prohibition ſhall go. 
1 Yern | 
. 


. lord chancellor. 
The aof being executor, and his teſtator guy in- 
debted, and being deſirous to be rid of the aſſets, as far as they 
would go, and that his payments might not be afterwards quef- 
tioned, drought a bill againſt all the teſtator's creditors, to the 
intent they might, if they would, conteſt each other's debts, and 
diſpute who ought to be preferred in payment: the defendant be. 


ing a creditor demurred, for that the bill contained multiplicity 


of matter, wherein he was not concerned ; but the court over. 


ruled the demurrer, and held it a proper bill, and a fafe way for 


the executor to take. 2 Vern. 37. ; 

4 A widow poſſeſſed herſelf of her huſband's perſonal ef. 
tate, and paid ſeveral of his debts, r- his executor got the 
a 
decreed by conſent of counſel, that ſhe ſhould be for all 
payments. made, which were incumbent on the executor to pay, 


according to the courſe of law.; but as to payments made out of 


order and rule, which the law left the executor liable to, ſhe 
ſhould not be allowed, if they 
executor. ' 15 Car. 2. Ayer and Ayer, 1 Chan. Ca. 33. 

5. If a widow poſſeſſes herſelf of the perſonal eſtate as ex- 


ecutrix under a revoked will, and pays debts and legacies, but 
has no notice of the revocation, ſhe ſhall be allowed thoſe pay. 


ments in equity. Vide 1 Chan. Ca. 126. 


6. But where an adminiſtrator poſſeſſed himſelf of the inteſ. 
tate's goods, and deviſed legacies and died, and his executor, 
' without compulſion, and pending a ſuit in right of the \ inteſtate 


to recover the goods, paid the legacies ; and the court will not 
relieve him, becauſe the payment was voluntary, and with notice, 


that the right to the inteſtate s goods was controverted. 31 Car. 
2. Hodges and Waddington, 2 Chan. Ca. 9. 


7. If an adminiſtrator exhibits a bill for a diſcovery of the 


perſonal eſtate of the inteſtate, and the defendant pleads, that 
the party made a will, and that it is now litigated in the ſpiritual 


court ; yet equity will decree a diſcovery. Mich. 1682. 


Wright and Blicke, 1 Vern. 106. 3 | 
8. If three ſeveral actions at one time are brought againſt an 


executor, and he to each action pleads Riens entre maines ultra 


100 l. and ſo upon each action there is judgment for 100 and 
therefore yon an injunction; yet per lord. keeper, he can have 


no relief; for in caſes proper for law, a man muſt defend him- 


{elf by legal pleadings ; and every executor ought to be careful in 


the firſt place to cover his aſſets with a judgment. 1 Yoern. 119. 
9. So where an.adminiſtrator exhibited. a bill to be relieved af 


ter a ſpecial. Plene aqminiſtravit pleaded; and a verdict and judg- 


ment thereon, upon pretence that the attorney at law, without 


direction pleaded, that the defendant had not notice of the ori- 
ginal, until the 12th of March, and had then fully admisiſtered; and 


iſſue taken, that the defendant had notice before the 12th, viz. the 


6th of March; whereas in truth he had fully adminiſtred before 0 


ed b her, it was 


were to the prejudice of the 


„ e 
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6th of March, and before the original purchaſed, ſo that the right 
' was never tried at law; yet the bill was diſmiſſed at the rolls, and 
the diſmiſhon affirmed upon an appeal to the lord keeper. Mich. 
1695. Stephenſon and Wilſon, 2 Vern. 325. . 

10. But where an executor exhibited a bill to be relieved 
againſt a judgment obtained againſt him, and ſurmiſed that he 
gave direction to his attorney to plead ſpecially, that he had not 
afſets ultra what would ſatisfy debts of a higher nature; but that 
the attorney pleaded generally Plenement Adminiſt. and on the iſſue, 
a letter which he had been perſuaded to write by the importunity 
of the defendant's friends, giving an account of the teſtator's eſtate, 
and in which was an acknowledgment of zool. due to the teſtator 
on a mortgage, was given in evidence, and held ſufficient by the 
court and jury to charge him ; but he proving that this mortgage 
was worth nothing, there being three precedent mortgages on the 
fame eſtate ; and that he had notice of it at the writing of the 
letter ; the court relieved him. Trin. 1690. Robinſon and Bell, 
2 Fern. 146, 147. | 


Ne unques Executor, and on proving at the trial, that a = 390. 
back, or ſome other light thing came to the defendant's h | 
the plaintiff had a verdi& ; but equity relieved againſt it; cited by 
Hutchins lord commiſhoner, to be adjudged in ford Bacon's time. 
2 Vern. 147. | 
12. 80 * another caſe upon the like plea of Ne unques Exerutor. 
the plaintiff proved the defendant took money for a pot of ale, 
fold by the teſtator ia his life-time ; and equity relieved. Cryer 
and Goodhand, 2 Fern. 148. cited by Hutchins lord commiſſioner, 
to be adjudged by lord Nottingham. „ „ 
13. The executor of an executor ſhall be liable in equity for 
any waſte or wrong done by his executor ; although at law it is 
conſidered as -a perſonal tort, which dies with the executor. 
2 Chan. Ca. 217. per lord chancelior. 5 
14. An executor of an executor is not liable at law, but there 
may be remedy had againſt him in equity. 2 Mod. 293. The exe- 
cutor of an executor, who commits a Devgſfavit, liable. in equity. 
1 Chan. Ca. 30% | . 
15. If A. deyiſes legacies, and makes B. and C. executors, and 
B. makes C. and D. his executors and dies, and they paſſeſs S. C. 
themſelves of the eſtate of A. they may be both charged in equity; 
for though in point of law, the executorſhip ſurvived to C. and 
D. is not privy, yet the eſtate of A. in whoſe hands ſoever, ought 
to be liable. Trin. 15 Ca. 2. Nicholſon and Sherman. 1 Chan. Ca. 
57. reſolved upon demurrer. vide 2 Vern. 75. that a creditor may 
follow the teſtator's eſtate into whoſe hands ſoever it comes, not- 
withſtanding any aſſignment of it by the executor. | 
16. If A. makes B. executor, and after debts and legacies 
paid, deviſes refiduum bonorum to C. if B. put not in all the goods 
into his inventory, or under- values thoſe he puts in; C. before the 
debts are paid, may ſue B. in equity, to enforce him to ſhew the 
very value of the goods. Paſch. 1 Car. 1. Pain. 402. per 
ms Con. ES 
; 17. A 


11. In debt againſt an executor for 3000. the executor 2 2 Bac. Abt, 
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2 Freem. 181. 
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17. A bill may be exhibited in equity to diſcover affets, 2 Chan. 

Rep. 37. againſt an executor, and he thereupon decreed to pay 

"debts and legacies, 2 Chan. Ca. 200. muſt charge that goods came 

to his hands, 1 Chan. Ca. 226. but not till he is ſued at law. 
"Hard. 115. 2. 

18. A. was bound to B. in a bond of 100. and B. made his 
will, and C. executor thereof; and after declared his farther will, 
That A. ſhould have the bond, and died; C. proved the will, but 
omitted this codicil z and to compel him to prove it, A. ſued C. 
before the, Ec. pending which the bond was ſued at law; 4. 
having filed his bill for relief, it was reſolved that there ſhould be 
no relief for the legacy before the codicil proved, and that then 
he ſhould bo relieved againſt the bond by the reaſon of the legacy; 
but the court rted the injunction till, Sc. Paſch. 1657. 
Took and Fitz-Fohn, Hard. 96. . 

19. A bill was exhibited, ſuggeſting that the defendant had ſet 
up a will pretended to be made by one, who died in the grea: 
ſickneſs in London; and that the defendant pretending to be ex: 
cutor of it endeavoured, being inſolvent, to pet in the debts due 
to the teſtator ; whereas the will was unduly obtained, and nor: 
litigated in the fpiritual court; and the court on motion orceree, 
that the debtors to the deceaſed's eſtate ſhould forbear to pay any 


money, till the matter ſettled in the fpiritual court; although it 


was urged, that the objection of inſolvency might be made to every 


exccutor. Paſch. 18 Car. 2. Smallpiece and Anguiſb, 1 Char. 
20. Equity will oblige an executor te pay arrears of rent, tho 
the perſon of the teſtator was not liable at law. 1 Chan. Ca- 121. 


21. The defendant's teſtator gave the plaintiff 1000). to be paid 


at the age of twenty-one years; the bill ſuggeſted, that the de. 
fendant waſted his eſtate, and therefore the plaintiff prayed he 


might have his ſecurity to pay his legacy when due ; which was 


decreed accordingly by the maſter of the rolls. Hil. 20 9 21 

Car. 2. 1 Chan. Ca. 121. | | | 
22. So where the teſtator deviſed a legacy to his child an in- 

fant, payable at the age of twenty-three, and made his wife exc- 


cutrix and reſiduary legatee, and ſhe married a ſecond huſband 


and died; and he took out adminiſtration de bonis non, with the will 


annexed (his wife being reſiduary legatee); and upon a ſuggeſtion 
of inſolvency, the court decreed him to give ſecurity to pay the 

gacy when it ſhould become payable. Mich. 1691. Nous and 
Notle, 2 Vern. 249. | 


23. If an executor or adminiſtrator receives in money, which 
was ſecured to the teſtator, and he lends it out again, and re- 
cxives intereſt for it, yet he ſhall not be accountable for the in- 
tereſt ; for he lends it out at his own peril; and there is no diffe- 
rence when the debtor voluntarily pays in the debt, and when he is 


compelled to it: decreed Hil. 31 Car. 2. Groſvenor and Cartright, 


2 Chan. Ca. 21. 2 Fern. 197. S. C. cited, and ſaid to have been 
adjudged otherwife by lord chancellor, but reverſed in the houſe 
of lords. 2 Chun. Ca. 35. S. P. decreed: Vide 1 Vern. 197. cont. 


and there held by lord chancellor to be reaſcnable, that executors 
in all caſes ſhould anſwer intereſt, if they had uſed the aer, in 


g. 3 SS Ag zgs ggg ggg Ss gs BSF Sg. gr. g T ESSEFEEEESFE SSSEPERS 


Exeritors und Atminiftritore. 239 
ade, 6r received any intereſt for it; and that the objection of 
de executors being anſweruble for the money, if it ſhould miſ- 
carry or be loſt, was of little force now, becauſe a man may in- 
fire his money for one per Cent. and therefore decreed the executor 
ble, unleſs he made - oath that he kept the money by him. 2 
Chan. Ca. 152. S. C. that an executor or truſtee, tho' not im- 
powered or directed to place cut money at intereſt, yet if he makes 
"tereſt, he ſhall be accountable for it: Decreed 2 Fern. 548. 

24. In this caſe a difference was taken by my lord chancellor; P. . C 
that if an executor or truſtee of money places it out in the . 
funds, or on other ſecurity, whereby he gains conſiderably, that Bi. 45, 398. 
he ſhall have the whole benefit thereof to himſelf, in reſpect of the C. 8. 
hazard he run of being a conſiderable loſer thereby, which hemuſt 
have borne : But if ſuch executor or truſtee wete an inſolvent per- 
ſon at the time of placing out ſuch truſt money, there the Ce/fus 
que Truſt ſhall have the whole benefit gained thereby, as he would 
have borne the loſs thereof, if any happened; the truftee or 
executor, by reaſon of his inſolvency, being incapable thereof, and 
— no hazard at all. Mich. 1718. Bromfiela 
and Witherley. 

* 25. A made his will, and gave ſeveral legacies, and made B. 
his kinſman executor and reſiduary legatee; great part of his 
Eſtate conſiſted in E- India Stoch, and he by his will directed his 
executor to turn his eſtate into money, as ſoon as conveniently 
might be; Zaff-India Stock bore then a good price, and ſeveral ef 
we legatees called for their legacies ; and the executor taking the 
eſtate to be ſufficient to Pay all, gave them bonds for their lega- 
cies, but kept the ſtock ſo long, till it fell ſo low, that he had not 
iſets to pay the legacies ; and the executor brought his bill to 
have thoſe, to whom he had given bonds for their legacies, abate ; 
and that thoſe that were unpaid might take their legacies in propor- 
tion, at the rate the ſtock was then at; but my lord keeper 
would not give him any relief againſt thoſe that had bonds ; and as 
10 the others, he was to anſwer for the ſtock at the value it was 
of at the end of the year after the teſtator's death. Hil. 1 702. 

26. An executor loſt a bond due to the teſtater, which was 
wyed, in behalf of a bond-creditor, he ſhould ſtand charged with, 
and make good the debt to the teſtator's eſtare ; and for the ex- 
ecutor it being inſiſted, that a bond is not aſſets at law, but a 
creditor muſt expect, until the money, due upon it be recovered ; 
nor is the loſs of a bond a Devaftavit at law, and it would be 
hard to make the executor anſwer it out of his own ſlate, in 
caſe the obligor was inſolvent (as in this caſe he was) eſpecially 
in equity 3 and the rather for that the loſing of the bond did 
not loſe the debt, but might be recovered in equity; and the ex- 
ecutor had already brought a bill againſt the obligor for that pur- 
poſe ; and the court inclined to charge the defendant with the 
debt, but for the preſent only directed, that the executor ſhould 
proſecute the ſuit brought by him againſt the obligor, with effect, 
in order to recover the money due on the bond that was Joſt, and 
reſpited the judgment obtained by the t ond- creditor in the mean 
ume. 2 Fern. 299. 

ao 27. If 
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227. If an adminiſtrator brings trover for goods, and recg. 
vers, and takes in hand, and accepts a covenant for ſatis. 
faction of the reſidue, and the debtor afterwards fails, this i, , 
Devaſtavit. in the executor. Norden and Levet, cited by my 
lord chancellor, to be adjudged in B. R. and affirmed on a writ 
of error in che houſe of lords. 1 Vern. 474- 
28. An heir at law being ſued paid a bond-debt of his ar. 
ceſtor's, in which he was bound, and afterwards brought his bill 
| againſt the executor, to be reimburſed out of the perſonal aſſets; 
the executor delivered up a bond of the teſtator's, and took 
another bond from the obligor, in which J. S. was bound a; 
furety with him ; though it was admitted, that at law this did 
charge the executor as a converſion and receipt of ſo much of the 
teſtator's eſtate ; yet as the ſecurity was intended to be bettered 
by it, and as the heir at law was plaintiff, the court decreed, 
that the executor ſhould not be chargeable, but that he ſhould if. 
ſign a fecurity to the heir. 1 Coan. Ca. 74 
29. A. purchaſed a leaſchold eſtate of an executor, who had 
waſted a great part of the aſſets, having notice that there was a 
| bond-creditor of the teftator's, whoſe debt was 100 J. unſatis- 
fied, and out of the purchaſe-money he had an allowance of 2 
debt of 200 l. due to him from the teſtator, and a debt of 550 , 
due to him from the executor himſelf ; the remainder being 150 /. 
he paid the executor ; on a bill brought by a bond-creditor, to 
have ſatisfaction for his debts out of the leaſehold eſtate, being 
part of the teſtator's aſſets; though for the defendant it was 
inſiſted, that an executor may ſell, and with the money, when he 
has it, pay his own debts: 11 ſame reaſon he may, upon 
ſale, diſcount and allow the purchaſer the debt he owes him; and 
the rather in this caſe, becauſe he paid 1 50 J. in money, with 
which the executor might have paid the plaintiff's debt; yet it 
was decreed by the maſter of the rolls, and confirmed by my 
lord chancellor 2 the plaintiff; ſaying that the defendant was 
a party, and conſenting to, and contriving a Devaſiavit. Mich. 
MES . ee Vern, 616. FEED „ 
30. After a ſuit commenced in equity, an executor ſhall net 
be allowed any voluntary payments. Hi. 1685. Bright and Wood: 
ward. 1 Vern. 369. per Curiam. 2 Chan. Ca. 201. S. P. per Ci. 


An Executor 41, 8o where an executor confeſſed a judgment, pending 2 


— oy _- 4 bill in equity, and the court held that it ſhould not be allowed 


: at upon an account of aſſets. Paſch. 1687. Surrey and Smalley. \ 1 
5 3 Vern. 457. 2 Vern. 62. S. P. per Curiam; but if he is ſued at 
tor in Prefer- Jaw by one bond -creditor, pending a ſuit againſt him in equity 
: _ to -_ by another, he may confeſs judgment to the bond-creditor, who 
2 ze of ſues him at law. 2 Vern. 299, 300. Qu. the difference in the 


Darnſton and caſes 1 Vers. 457. and 2 Vern. 299, 300. which occaſions the op- 
| Earl of Oxford poſition of the decrees? : b | 


Eq. Ga. Ar. (B) What 
Part 2. | 
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2 rocutti and Haminiftrdters,” 2096 
() What ſhall be (a) Alen. 


Purchafed lands in his own name, and took an aſſign » 
ment of a mortgage term for years in the name a 


A 


truſtees and died, leaving his wife executtix; and the plaintiff, 
his —— at law,brovzht a bill to have the term aſoned to him, for that 
it was to'artend the inheritance ; which was decreed accordingly ; 
although it was N in behalf of the executrix, that it 
was 4 term in gro t there being nd mention in the 
4 — that it yt Ria arten the inherit, it ſhould be afſets, 
as a chattle. H. 1680 Ti iffn and Tiffin, 1 Verh. 1, 

. if there dt any want of | 

1. 705 where a man took 1 


l off x term . f gr 


* and the inheritance in his own name, it was held, 
that tl 
the i 


ugh by conſtruction in 8 is attendant upon 
ritance ; yet it ſhall be ſets for payment of debts, as 
well as a term in d man's own name is affets at law; but with 
Tek f f that th dee Halla the enki of the fun 


r 
eee 


1 declared by deed to be attendant on 
22 


a term ſhall not be made aſſets in 
ae ſays, this point was not directly in the 
came in by way of argument only. Mich 168 3. Chap- 

ond. 1 * 188, 189. Vid: 1 Yern. 104. chat ſuch a 


1 Chan. Ca. 152. 8. P. per Curiam, and a 
2 purer by the reporter, that it was contrary to former re- 
ns. 

3. But where A. ſeiſed i in fee, in conſideration of a marriage- 
portion, demiſed certain lands for ninety-nine years to B. and C. 
under the rent of a corn upon truſt that they ſhould 
redemife them in the following manner, viz. to A. for ninety- nine 
Tears and eleven Months, if he ſhould live ſo lang, reſerving the 
rent of a pepper-corn only during the. life of A. and after his 
deceaſe a rent of 1500/. per Anm. during the life of his wife, 
4.4. jointure for her; and after her death a pepper-corn for the 
reldue af the term; B. and C. redemiſed accordingly ; A. died 
pdebted goool. by bond debts, and 18000. by ſimple contract, 
and left not above 60p0/. perſonal eſtate. On a 
by the exeditors, to have this term made alfers, it was held by 
three jndges, 
that this term being raiſed for a particular purpoſe, could not be 
lable to any other debts than the inheritance was; and — 
atcordingly 
ger of. Panels, 2 Fears. 52, 53. | 

4. By the ſtatute of frauds and perjuries, the truſt of an in- 
heritance is made (5) aſſets at law, but the truſt of a term is 
not; and by the clauſe in the ſtatute, when judgment is obtained 
aginſt the teſtator, the ſheriff may take the truſt - eſtate into ex- 
ution, 2 Vern. "248 R 
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4 (a) Vide title 
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SS S. C. 


term, and not che executor, aſter debts raid 3 | 


* aſſet to pay debts, though not ſubject to the cuſtom 


Vid. S. C. 
afterwards 
before the 


lords commiſſi- 
oners, 2 Fern. 


213 Vid. 1 


Will. Rep 287 


bill brought 
, the maſter of the rolls, and my lord chancellor, 


erde in 


which debrs 


ſhall be paid, 
title creditor 
and debtor, 

letter (3) 
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5 . purchaſes a walk in a Chaſe, and takes the patent to 


ſe of the 50ol. it muſt be looked upon as part of his eſtate ; and 
tet for alfcts liable to the platiriff debts. Trin. 1694 


Thompſon and Towne, 2 Vern. 319. 8 | 
: 7. Bo where A. by mairinge-ſelement having power t charge 
an eſtate with any fum not exceeding 30000. for ſuch es as 
he thought fit, by deed appointed the 3oool. as a colateral ſecu- 
_ rity, for quiet enjoyment of an eſtate he had ſold ; and if no in- 
cumbrance did appear, the appointment was to be void and by 
will deviſed the 3oood!. to his daughter ; and upon a bill brought 
by the creditors of A. the 3oool. was decreed to be applied to the 
Uur Devon. ver. payment of his debts. 2 Vern. 465. Laſſels & ab. vers 
Kingten S. C. Deminum Corali. 
rr 8 C. * 8: I A. ſeiſed of a leaſehold eſtate to him and his heirs for three 
38. 7 lives, ſettled it on his daughter and her huſband for their lives, 
8 and the daughter and her huſband die, and A. dies indebted by 
ſimple contract, having deviſed his eſtate to his wife; the uſe of 
| this eſtate being limited to the executors and adminiſtrators of A. 
makes it perſonal eſtate in A. and being perſonal eſtate, A. cannot 
. deviſe it exempt from his debts, though due but by ſimple contract: 

decreed. 1 Vern. 719. Vide 1 Vern. —_ 


(C) Where upon the Death of one of the Executors, 

the ſurplus of the perſonal Eſtate, after Debts and 
Legacies paid, ſhall ſurvive to the other. 

1. Fa man makes B. and 0 . executors, and deviſeth to them ra- 

frauum bottorum, c. after debts and legacies paid; and after 


72) 9. For F. dies, the ſurpluſage ſhall (a) not ſurvive, for it ſhall be ſup- 


the. r!folutions poſed the teſtator intended an equal ſhare to his executors ; and 
dice have been decreed for the adminiſtrator of B. accordingly, but much to the 
—— 9 andit diſſatisfaction of the bar; for where the intention is ſecret, and 
ſeems well ſet. not declared, it muſt give way to the legal intent. Mich. 26 Car. 
tled, that the Cox and, Qudniocl, 1 Chan, Ca. 233. 
have the whole by law; as where a man deviſeth goods to 4. and B. and the executor 


| aſſent to the legacy; and A. died, and: his executor ſuedin the ſpiritual court for A.'s ſhare 


there being no furvivorſhip in ſuch caſe, by the eccleſiaſtical law, whereupon B.ſued a prohibition, 
and declared; and upon demurrer and argument it was adjudged the prohibition ſho 
ſtand ; fer by the affent of the executor, the intereſt was inveſted in the legatees, and 
came a -chattle in them, goverrable by the rules cf the ccmmon law. Aich. 29 Gr 
Baftard and Stately, 2 Lev. 209. Fide I Tev. 264. 2 Jen. 161, 130. ; 


remainder to the uſe of his own executors and adminiſtrators ; 


DSS RS. ew. 
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. Amar having deviſed the ſurplus of his eſtate, after his debts (@) That it 
id, to A. and B. A. died; and it was adjudged in the delegates, d ſurvive 
and decreed by the lord North, and confirmed by Fefferres lord to the er- 
chancellor, that this was n joint deviſe, and ſhould ſurvive to B. 3 * ? 
the lord chancellor's opinion was, that if A. and B. had been = — Ay 

made (a) executors; and A. had poſſeſſed a moiety of the goods, caſe reſovled; 
and died it would have been all one, Mich. 1687, lady Shore S. P. reſolved, 


and Billing /ley, 1. Vern. 482. Cox and Duan- 


Pew? _ fock, 1 Chan. Ca. $38, -. 9. ii not the contrary. . Vid. ante Caf. Is 
3. So where a man deviſed all the reſt and reſidue of his goods, . 
chattles and perſonal eſtate, to two perſons, their executors and 2 Will. Rep. 


adminiſtrators, and one of them died; and it was, on a bill brou ht 5. — C. 


by his executor againſt the ſurvivng deviſee, held, that: the ſur- and enge, 
mor ſhould take the whole to his own uſe, and ſhould not be a 8. P. Er. ce. 
truſtee, as to a moiety, for the repreſentatives of him who is dead; Abr. Part 2. 
and that K to be conſidered as joint · tenants, where ſurvivor- and 2. Wilt 
ſhip takes place, as well in caſes of chattels, as in caſes of inhe- 3 7% 
ritance. Trin. 1729, Cray and Wills at the rolls. 
* 4. A. made his will and after ſeveral legacies, gave and deviſed 
all the reſt and reſidue and remainder of his perſonal eſtate to 
three perſons, whom he made his executors ;. one of them died in . Io, 
the life-time of the teſtator; and the only queſtion was, whether 2 goo ig 
the two ſurviving gxecutors ſhould have the whole or whether the 3 in the cafe 
third part ſhould be diſtributed according to the ſtatute amongſt the of Owen and 
next of kin; and the maſter of the rolls on time taken to Owen ſaid, on 
conſider of the caſe, and citing moſt of the authorities, both out re 
of the civil and common law, was of opinion, and decreed ac- did not chi 
cordingly, that the two ſurviving executors ſhould take the whole. the reaſons 
Trin. 1730. Hunt and Berkley at the rolls, os the maſter oi 
the rolls went upon ſufficient tq warrant this determination ; for the next of kia take not 
by the intent of the party who makes the will, but by a legal right ariſing on the truſt and 
inteſtacy. MS, Notes. Vid. 1 Will. Rep. 700. 2 Equ. Abr. 440. pl. 38. a caſe in every 
reſpect ſimilar to this, but that the deviſe to the legatees was in common and not joint, as 
here: as it was in common, lord Parker decreed the part of the decezfed legatee to be diſtri - 
buted among the next pf kin (and alſo as the executor appointed was only in truſt) but it is 
there clearly implyed that if it had been a joint bequeſt, the decree would be the ſame as 
this of the maſter of. the rolls. i. e. that it ſhavild ſurvive. Mew. the deviſe there is to tho 
executors, but that makes no difference. Vid Salk. 238 9 5 5 
(D) When the ſurplus-of the perfonat eftate belongs Fake for this 
to the executor, or he is to be a truſtee for the next Abr. 423 45 b. 


F hi ** 2. Abr. Eg. 433. 
F kin to the teftator.. F. C. (5) ſince 


1. A Buy will de viſed particular legacies tohis children and grand- ee a chore 
X. children, and 100. a- piece to A. and B. whom he made hath been va- 
executors, for their. care; the ſurplus of the perſonal citate being riety of reſo- 


5oool. and upwards ; the queſtion. was, whether the ſurplus ſhould lutioas, both 


i RD 3 2 ane it was de- in chancery 
de a truſt for the children. or go to the executors; and it was de wade 3-97 11k 


creed (5. a truſt for the children. Mich. 1687. Fofter and Mart, er lords on 

1 Vera. 473. per Feffries lord chancellor. 2 Fern. 648. 8. C. this head; 
Cited, and ſaid to be affirmed in the houle of lords. + 4... notwithtand- 
mg which, this watter ſeems, as undetermined as any in equity ; for though the law caſts 
the whole perſonal eſtate on the executor; yet as the intention. of the teſtator is chiefly to be 
regarded in a will, if it appears by a ſtrong and neceſſary implication, that the executor was 
not to have it to his own 3 will decree him. a truſtee for the next of kin to the teſta- 
tor; and therefore it ſeems agreed, that iſ ſtrangers, or diſcant relatiaas. are me de executors. 
and legacics are giyen them for their care and trouble, that they ſhall not have the ſurplus; 
but where the executars ate. as nearly related, as thoſe who claim as next of kin, and they 
have had all legacies given them, thoygh. perhaps ſome of them greater and ſome of them leſs,, 
breat doubt has bern; in which inilances it has (as appears by the eaſes; being determina 
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to the intention of the. teſtator, colleQed, not only from the words of the vil bu 
de from S Ae. which upon theſe occaſing 


22: "2. £ by will ſeveral therein ſpecified to all her 
4 dent of kin by name; and 3 ve particular legacies to M. | 
reporter a ys, and N. to diſſenting miniſters, and made them her executors, but 

it was admit- did got make any expreſs diſpoſition of the ſunplus of the perſonal 

| ted that = eſtate; and the executors were obliged to account and diſtribute 

veg "the furplus among the next of kin to the. teſtator. Mich. 1698. 

mage of a gar Bal and Powell, 2 vern. 361. decreed. "ny no reſolntion | in 
rol Gclyration Vern as here ſaid. 

of ths teſtator's intent, that the Senders debt devo udebis as id ; weld hu been 


ſuſhczant, Gainſbury's caſe,,—Pres, in Chau. 9a. & C. ſays; chancellor decreed 
3 1 the executors to pay coſts for i l it. Fide the caſe ol 
adde and Kajghtty—Rachfield and Carelgi- : Hule 2 and Dutcheſs of Rutland accord, 


the c 8 the Air planets. pat _ in Ca, Ahr. . 2 Fern 148 S. C. 
| _— Frows's Rep. 333. S. C. Prec. Cha 12. 
— "By. 3. So where 4. made B. his executor, and: gave him 200. for 
== ag = and B. not being of kin to the teſtator, the ſurplus of 
8 e i deed to be diſtributed. Paſeh. 7 Ann. 
Cogt and Walker, 2 Fern. 316. 8. C. cited. 


4. 80 where H. gave 100 legacy and the intereſt of 300 to 
bis wife for her life, and made her and B. and G. executors, and 
Sh to B. 20l. for mourning ; and the ſurplus was decreed to be 

ſtributedl. Trin. 7 Ann. Dur tuell and Bennet, 2 4”; 677. cited. 

5. A. made his will to the effec following, 7 os of m 
Eftie after -mentioned, and what elſe [ have in the x: in manner 
and fotm following, and then gives ſeveral legacies to bis relations, 
amounting to near the valye of his eſtate (as appeared by a caleu- 

lation of, his own. hand-writing by him about that time made) and 
made B. and C exęcutors, and gave them 20l, and intreated 
them to take the. trouble of getting i in hs. eſtate; the tolkator lived 

ten years after and acquired an additional «late, and: died. not 
having altered, nor new publiſhed: his will z and on à bill brought 
by the next of kin againſt the ſurviving execytor, it way decreed, 
that the ſcrvivipg executor was but an executor- in truſt, and 
that the new acquired Fe 99 to, che legatges in propor- 
tion to their legacies. Trin. 1690. Card ad. Noden, 1 Vern. 
148. degreed by, the lords commiſfioners, and Rar/i 7955 reſted 
much on the words, 1 . of oy Bae after -mentianed, and 
. «chat elſe I have in the World. & 

6. So where one made his — OY and. his 4 exccutrix, and 
lived twenty years after the will, and acquired: an eſtate; and the 
ſurplus was decreed to be diſtributed. 13 A. LY Ward and Lan, | 
2 OR ern. 677. ci:cd to be judged. a 

* 7. A. dev ſed lands to be ſold for papers of: hie debts, and 

wills, that the ſurplus, ſhall be deerꝛed / part of his perſonal eſtate, 

\ Fil Rep. and go to his executors, and gives to his executors 100. a- piece 
54. Cited Prec, as a legagy; and the queſtion was, whether the executors ſhould 
eie. Nr. have the ſurplus to their own uſE, or thould diſtribute according to the 
Ne * 5 Fern. ſtatute of diſtributions. "For the executors it was inſilted that. 
ve. a . Cc the ſurplus ſhould be parp of his perſona) eſtate, and go to them, 
'4 the laſt it is and-that he. meant it them to their own. ule; and his giving them 
30g. and ſaid, a legacy of 100/.' a- piece, cannot alter the. caſe, for 'the ſurplus 
cohe,counteſs | perhaps might be nothing; and therefore he gave them the 100!. 


1 — that. they, og at all events be ſure of ſomething, and not to ex- 
ks 885 clade them of the bene ſit of the turplus ; and this being a devite ot 
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ne ſirplus after debts and legacies paid cannot be a truſt in them, 
pr en all rhe truſt is performed, when debts and legacies ate 
On the other fide it was ſaid, that the words in the will, 

in the ſürplus ſhould be part of his perſonal- eftate (and go 10 his 

rn) Were only intended to exclude the heir, who eiſe would 
ve had it, and not to give . any greater intereſt to his executors 
an they would have had dcherwike ; and of the ſame opiniot was 
y Bid chancellor; and decreed accordingly: Hil. 1697. The lord 
rfl avid Hungerford. 

$.' But where a man deviſed ks library * books to A. (except Pre. in Gas 
en books, ſuch as his wife ſhould hue, as plays, romances, Ser- wc 8. C. 
ons, bit not. law-bdooks) and made her executrix ; and it was 
dd by lord Keeper, that ſhe ſhould not by this deviſe be ex- 
hdd from the benefit of the ** of the perſonal eſtate. Trin. 
704. Griffith and Rogers decreec 
9. 80 where one not of kin, but a ſtraager; was made executor, 
pd had conſiderable legucies given him; although it was decreed 
y Sit Peter King, in the mayor's court, in favour of the teſts. 
rs two brothers; chat the ſurp lus ſhould be diſtributed ; yet 
you appeal to the houſe of peers, that decree was reverſed i not 
krdy a8 it tod upbm the will, but chat parol proof ought to be 
ceived in favour wy executor's title, wy with the will; 
| the being as to che teſtator's frequent declarations, 
r a ranger, ſhould have the furplus; it 

coi . Litflebury and Buckley ; S. P. decteed on 

he parol proof, the - Granvill and the Dutcheſt of Beanford, 
0): Vern. 648. aud affirmed. i in the houſe of lords. vide title %) 1 7 
Endence. letter (C). Rep. 1 14. S. C. 
10. K. poſſeſſecl of a long tetra for years, by will deviſed it to Yide the caſe 
2 wife for life, and after her death Ta this 4 hs was then of Mallabar 
fart with; and if ſuch child died before it came to twenty-one, 3 
en he deviſed one third part of the fame term to his wife, her Tales C. Eq, 
kecutors and adminiſtrators, and the other two thirds to other Ca. Temp. Tal. 
"ons; and made his wife executrix of A. and died; and bet 78, da. 
bi was brought againſt her b the next kin to the teſtator, 1 
_ an' account and Aiftribution of the ſurplus of his perſonal * 
TEENS by the will; and two queſtions were made; Iſt, „„ i, Clan. 

the deviſe to the wife of one third part of the term was x6. 8. C. 
0 | bechnſe i happened ſhe was not then enſeint at all; and fo Gil. Eg. Rep. 
5 upon which the deviſe to her was to tale place, 74. S8. C.— 
d; the other queſtion was, whether this term, being : Fide allo 4 
ef the perſonal eſtate, and exprefly deviſed to her for life, 7,1 f guss, 
0 ach other contingent - intereſt on death of the ſy ſed v. Fulbam, Eg. 
ent child before twenty one, ſtiould ſhut her out from the ſurplus Ca. Abr. Part 
the perſonal eſtate, which belonged to her as executrix, and f@ 2. 2 Str. 
s go in a courſe of adminiſtration, to be Giliribated 4g > 0 
the plaintiffs, as next of kin. As to the firſt point, lord 3 4, l. 28a. 
er delivered his opinion, that though the wife was not enſcint 317. Frames C. 
eme of the will, yet the deviſe to her of ſuch third part of Rem. 400 406. 
term was good; and as to che other point diſmiſs'd the plain- Perl. 63+ 75- 
bill, and fo let in the executrix to the ſurplus of the perſonal 
© notwithſtanding the deviſe to ber cf parts as alorelaid. 

711. * and Weftcomb. 
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1. A. was executrix of B. her former huſband, and after mat. 

ried C. who, by his will in 1686, deviſed to his wife the plate and 

goods ſhe brought him in marriage, and two ſilver ſalvers, in lien 

of plate that had been changed away, and made her exccutrix, and 

died, leaving a daughter by a former wife, and his wife enſein; of 

a daughter; and there being no deviſe of the ſurplus of the yer. 

ſonal eſtate, the: queſtion was, whether ſhe ſhould take it as exe. 

dutrix to her own uſe, or liable to diſtribution ; and lord keeyer 

| *- decreed the ſurplus to the wife, as well for that this will was made 

Sub. Rep.125. before the caſe of Fofter.and Munt, as alſo for that in this eaſe 
8 N nothiop is deviſed- to the wife, but what Was her own before, and 
7:6.5- C. 28 the was executrin to her former -huſband,z but principally, be. 
cauſe where a wiſc is made executrix, ibis to be preſumed ſhe waz 

not made fo to have; barely an office of trouble but of benefit, u 

take the ſurplus. Hil. 1711. Ball aud Smyth, a Fern., 675. | 

12. The plaintiff married one Mrs. Allan, filter to William Alla, 

Who being poſſeſſed of a perſonal eſtate to the value of about 2000, 

and being taken ill makes his will in writing the very day before 

his death, and thereby deviſes ſeveral legacies to his relation, 

and amongſt the reſt, gives the plaintiff his fiſter about 1000 

and gives 70 l. to Mr. Serle and his wife, and their four children, 

to buy them mourning z and gives to his dear and molt eſteemei 

friend, Mrs. Sarah Serle (one of the daughters of Mr. Serk, u 

whom he had made his addreſſes in way of marriage) 500 J. an 

gives his horſe and furniture to one of the, defendants, by hi 

_ chriſtian name and ſurname, and his cloaths to be diſpoſed of by 

his executors; and then concludes, as. 40 the 700 1. J am init 

t in the ſouth-ſea company, and the reſt of my perſonol ęſtate, 1 wil 

that the ſame ſhould be ſold for payment of my. debts and legacies, an 

I nale Mr. John and Mr. Thomas Serle my executors, and dies 

| -_ the executors, were two of the children or Mr. Serle, and ini 

-” _-_  tled to their proportion of the 70 J. deviſed for mourning, an 

2255 one of them to the horſe and furniture ; but were no ways relats 

to the teſtator. The ſurplus of the perſonal eſtate came to abo 

5 600 /. and this bill was brought againſt the defendants the executo 

| to have an account thereof; and that it might bs paid to. the pla 
tiff, whoſe wife was the only filter and next of kin to the teſtat 

And for the plaintiff's it Was inſiſted, that the, executors were met 

ſtrangers, no ways related to the teſtator, and that they had p 

ticular legacies left them for mourning out of the 70 J. and a 

of them had a horſe and furniture expreſly deviſed to him; a 

_ therefore it was not reaſonable that they ſhould go away with i 

furplus of the perſonal eſtate. On the other fide it was infill 

that the defendants being executors, they repreſented the teliats 

_ that they ſtood in his place, and were intitled to whatever he [ 
2 undiſpoſed of 5 that this was the ancient law for many ages, 

. - therefore the legal title being in them, they ought not to be detea 
ol it, without a manifeſt intention of the teſtator to the cont 

dat here appeared no ſuch intent in the will, for they ale! 

named, either by the chriſtian name or ſurname, or ſo mud 

by the name of their office, till the very cloſe of the will; " 

it was in proof, that the teſtator did not ſo much as conſider vi 

he ſhould make his executors, till he had diſpoſed of all the l 

cies ; that the giving one of them his horſe and furniture, was 

to exclude the other, who, by being executor with him, # 
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vive been equally intitled to it, and could not be conſtrued a legacy 
to ſhut them out of the ſurplus, ſince it rather regarded the other 
executor than the plaintiff, the next of kin; that they had it fully 
in proof that the teſtator being aſked, whether he would not give 
his ſiſter more? anſwered he, would not; that being aſked, who 
thould have the ſurplus, or what ſhould become of the ſurplus ? he 
faid his will ſhould ſtand as it was, and that he had a very great 
regard for the defendant's family, and was to have married their 
filter ; that theſe proofs being in affirmance of the diſpoſition 
which the law made to the executors might be read; and that ſe- 
veral reſolutions, ſince the caſe of Foſter and Munt, had pared 
away the authority of that cafe, and therefore prayed that the bill 
may be diſmiſſed. My lord chancellor was clearly of opinion, that 
the proofs being in affirmance of the diſpoſition, ought to be read, 
and ſaid, that they were fo full as to make an end of this caſe; 
that without a 4 and violent implication, the executors ought 
not to be defeated of the re/iduum ; that here was no ſuch impli- 
cation in this will, but rather the contrary ; that to make ſenſe of 
the laſt clauſe, it muſt be conſtrued as a deviſe of the ſouth-ſea ſtock; 
and the reſt of his perſonal eſtate, to his executors ; for it imme- 
diately follows, and I make Jobn and Thomas Serle my executors, 
which could have no relation to the direction for fale, unleſs by 
giving them the ſurplus which ſhould ariſe by fale ; and as there ap- 
no ſtrong or violent implication to induce any other conſtruc- 

tion, he could not give into fo great a change of the law, but muſt de- 
cree for. the executors ; and accordingly did ſo. Hi. 1716. 
Batchelor and Serle. IE Eos 
(E) Of Remedies by one Executor againſt another, and 

how far the one ſhall be anſwerable for the other. 
1, IF two executors make partition of the ſpecialties, Sc. of the _ 

. teftator, and after one of them releaſes an obligation, which 
by the partition belonged to the other; though the debtor had no- 
tice of the partition, yet the other executor ſhall not be relieved 
in equity, unleſs the releaſe was procured by fraud, or without a 
fil kaiska ion ; the debtor muſt then ſatisfy the overplus. Moor 
620. but vide Hard. 168. and Q, whether he has not remedy 
againſt the executor.” „ =. 
2. A. made B. and C. men of good credit, his executors ; C. 1 Wilt. Rep. 
being a banker received all the money, but B. joined with him in 241. 8. C.ac- 
the receipts, taking his note, to ſhew that he received not the mo- rl. 
ney; and per Harcourt lord chancellor, if two truſtees join in a 
receipt, and one receives the money, he only who receives ſhall 
be liable: If there be two executors, and they join in a receipt, 
and one only receives the money ; as to creditors, who are to have 
the utmoſt benefit of the law, each is liable for the whole, though 
one executor alone might give a diſcharge, and the joining of the 
other was unneceſſary ;' but as to Jegatecs and thoſe claiming diſ- 
tnbution, who bave no remedy but in equity, the receipt of one 
executor ſhall not charge the other ; for the joining in the receipt 
is only matter of form, the ſubſtantial part is the actual receiving; 
and this only is regarded in conſcience. Mich. 12 Ann. Churchill 
and Hobſon, 1 Salk. 318. „ 

3. But where one made two execrtors, and deviſed all his eſtate 
to his wife for life, and after to be equally divided amongſt the 
plaintiffs, who brought their bill againſt the executors for an ac- 
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count ; and the defendants, by anſwer, charge themſelves jointly 
and diſcharge themſelves jointly ; and inter alia charge themſelvres 
with two notes for 200 J. Zaft-/ndia ſtock, and afterwards, pending 
the ſuit, ſold the ſaid Zaft-[ndia ſtock, and joined in the transfer 
of it; but whether any acquittance were given for the purchaſe 
money did not appear: Cox, one of the executors, becomes inſol- 
vent; and if Put, the other, ſhould be charged with the whole 
purchaſe-money, or only a moiety, was the queſtion. Pitt, on 
examination after the hearing, having ſworn, he Vas perſuadecd by 
Cox to join in the ſale, but received only a moiety of the money; 
and it was decreed by the maſter of the rolls, and affirmed by my 
lord keeper, that he ſhonld be charged with the whole, notwith- 
ſtanding the caſes of Heaton and Marriot, and Fellows and Omen; 
for they were truſtees, of a real eſtate, where there was a neceſity 
for both to join ; but theſe were executors, where no ſuch neceſ- 
lity was; for one executor might have fold without the other; be. 
ſides, this was done pendente lite, and no application made to this 
court; and there is nothing to diſcharge Pitt, but his own exami- 
nation. Hil. 1708. Murrel and Cox and Pitt, 2. Vern. 570.8. C. 


(Z) Of Adminiſtration, to whom to be granted, whe 
are intitled to a diſtribution, and in what-propor- 


tion; and here of bringing into. hotchpot. © 


„ar the 1 Ian inteſtate dies before the year 1670. yet adminiſtration 
a 8 . 2 being granted after making of the Ca) ſtatute, his per- 


All ordinaries Mbiteing, 6 — p ˙ bebe | 


_ tical judges, upon granting adminiſtration, muſt take bond of the adminiſtrator, with two 
or more ſureties. with condition, that the adminiſtrator ſha] make-a-true and perfect inven- 
tory of all the goods and chattels of the deceaſed, and exhipit it into the regiſtry of, the ordi- 
nary's court by ſuch a day, and to adminiſter according to law, and E a true and juſt 
account thereof, and to make diſtribution as followeth, viz. one third to the wife of the in- 
teſtate, the reſidue amonꝑſt his children, and fuch as legally repreſent them, if any are dead 
other than ſuch children who ſhall have any eſtate by ſettlement of. the inteſtate in his life- 
time, equal to the other ſhares; but thoſe children who have been advanced by ſettlements 
or portions by the. inteſtate, not equal to the other ſhares; ſhall have ſo much of the ſur- 
plus as will make all equal; and the heir at law ſhall have an equal ſhare in the diſtribution 
with the other children, without any conſideration of what he fd by deſcent or other- 
wiſe, from the inteſtate. If there are no children, nor legal repreſehtatives of them, in 
ſuch caſe, one moiety ſhall be allotted to the' wife, the reſidue equalhy to the next of kin of 
the inteſtate, in an equal degree, and thoſe who y reppeſent them: there ſhall be no 
repreſentation amongſt collaterals, after brothers and ſiſters children ; and if there is no wife, 
then all ſhall be diſtributed amongft the children; and if no child, then to the next of 
kin to the inteſtate, in an equal degree; and their repreſentatives ; no diſtribution ſhall be 
made till a year after the inteſtate death; and every one to whom any ſhare ſhall be alloted, 
ſhall give bond, with ſureties in the ſpiritual court, that if debts ſhould afterwards. appear, 
do refund his ratable part tliereof and of the charges of the adminiſtration. By the 29 Car. 
2. cap. 3. the above a& ſhall not extend to the eſtates of feme coverts that die inteſtate, but 
that their huſbands ſhall have adminiſtrztibn of their perſonal eſtates, as before the making 
of the act; and the huſbands are not cempellable to 2 diſtribution of their perſonal 
eſtates, By the 1. Foc. 2. cap. 17. no adminiſtrator ſhall be cited to render an account of 
the perſonal eſtate of the inteſtate, . otherwiſe than by inventary, unleſs it be at the inſtance 
of ſome perfon, in behalf of a minor, or of one having a demand out of ſuch perſonal eſ- 
tate, as creditor, or next of kin, If after the death of the father, any of his children ſhall 
die inteſtate, without wife or children, in the life of the mother, every brother and ſiſ· 
ter, and the repreſentatives of them, ſhall have an equal ſhare with the mother; ſych part 
of any inteſtate's eſtate within the city of Lendun or province of Tori, as any adminiſtrator 
hath by virtue only of being adminiſtrator, ſhall be ſubje& to diſtribution, as in other caſes; 
and the cuſtom obſerved therein ſhall not be ſubject to extend to it. | | 
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2. If adminiſtration is granted to two, and one dies, yet the ad- Le the caſe of 
iſtration does not ceaſe, for it ĩs not like a letter of attorney to d and 
,, where by the death of ona, the authority ceaſes z but is rather l &. V. br 
office ; and adminiſtrators are enabled to bring aQious in their hearing Ciri- 
a names, come in the place of executors, and therefore the of. lians, Eg. Ca. 
ſurvives. 8 Mich. 1705. Adams and Buckland, 2 Vern. 514 Abr. Pt. 2. 
z. If a man. makes his will, and his ſon executor, but makes 
diſpoſition of the ſurplus of the perſonal eſtate; the fon dies 
bout proving of the will; the teſtator is dead inteſtate as to Fi > Ma 
ſurplus; and the fame ſhall be diſtributed amongſt the next of | * 
of the teftator. 2 Vern. 634. | | | 
4. On the ſtatute for the better ſettling of inteſtates eſtates ; the %% 1 ,,.., 
ſton was on that clauſe of the ſtatute, that there ſhould be no N.. 25. S. C. 
reſentationd among collaterats beyond brothers and fiſters chil- ——/4) Vid 
0, whether te be intended of brothers and ſiſters to the inteſtate; the caſe of Bu- 
whether, when diſtribution falls out : amongſt brothers and fifters, 3 Little 

remote relations to the inteſtate, repreſentation- ſhall be 1. f.. 
mitted 4 and che court held, that the repreſentation ſhould be whers 157d 
ly between the brothers and ſiſters to the imeſtate, Trin. 1691. Parker declares 
ow and Harding, 2 Vern, 233. S. P. reſolved on a motion for a the law to be 
ohibition in B. N. Pes caſe; Fu) 1 Fall. 250 Vide 2 Fern. 168. tld by Pas 
P. but no reſelation. (3) Hales Hf. Com. Law. 26. GE Prin 
5. If one dies inteſtate, leaving a grandmother, aud uneles and 88 » Tha 
nts, the (e., grandmother is —_ the perſonal eſtate, in Je) x Sali. 251. 
culion of the uneles and aunts. Tyin. 1719. Weodroof and 2 Ver. 215. 8. 
miworth, held clearly per Curiam. do RO RATE, P. reſolved, 
6. If there be grandfather, father and ſon, and the father dies fg gr. 615: 
teſtate, the ſon ſhall have the adminiſtration, and not the grand. ö 
7. 4: had three brothers, one died; leaving three children, an- f. C. Gre. 
ber two, and the third five; then A. died inteſtate; and it was jy 
folved; that diſtribution ſhould be per Capita, and not per Stirpes, 
d that all the children ſhould have equal, becauſe none take by (4) 2 Freer, 
ay of repreſentation, but all as next of kin in equal degree. N 8. C. ſays, 
lib. 1695. Walſh and Walſh, reſolved in Canc'. 338 
8. A man died inteſtate, leaving a brother of the whole blood, 2 28 
id ſiſter of the half blood; and it was held that the ſiſter of the late reſolutions, 
if blood ſhoald come in for an equal ſhare with the brother of that the half 
e whole blood. Smith and Tray, 1 Mod. 209. 1 Vent. 316. don wasin | 
Lev. 193. 1 Vern. 437. 2 Fern. 124. S. P. Crooke and Watt, and cht tc 
d). Reſolved, and affirmed in the houſe of lords on great debate. have a 2 
b. N. C. 108. 2 Vent. 31. 8. C. 5 ſhare, : 
9. The plaintiff's father, on the marriage of the daughter of B. Q. how re- 
renanted, in caſe of a ſecond marriage, to pay the firſt ſon by concileable 
e firſt wife 500 J. there was a ſon and ſeveral other children of age by 3 
e firſt marriage; the father died inteſtate; and it was held, that diſtributions 
heir muſt bring the 500 J. into hotchpot, although in nature that the heir 
purchaſer under a marriage · ſettlement. Hil. 1708. Phiney and hail not be 
lach, 2 Vern. 638, 639. 1291 oblixedtobring 
l be ha received by deſcent or otherwiſe, from the inteſtate, though the other — Ae. 
ul: unleſs that clauſe be intended only of lands, deſcended to, or ſettled on the Leir at lav 

ſe thus apppears in the Alr. of the Ir. ſtatutes reſpecting only lands, though in ti:s 
7. of it, in the laſt page, it is generally of any thing deſcended, &c. | 


lo. Mr. Freeman (late chancellor of Ireland) in the year 1693. 2 Fill. Rep. 
nis marriage, entered into articles, in confideration of the ſaid 445+ 5%. C. 


in tail male, remainder to truſtees for 1000 years, in truſt 1, 
| raiſe portions for daughters, in cafe there were no ſons ; that is to 


advancement, either within the wo 


' Inheritance, for the benefit of the heir at law; according to the 
_ caſe of Paculet and Pacolet, 2 Vent. And ſhe was but twelre 


in her immediately on her father's death, or not at all, and then it 
could not be deveited out of her, by the accident of her attaining 


efterwards, being a freeman of London, died, leaving ſeren 
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marriage, and of 4000 /. portion, to ſettle ſuch an eſtate. to the 
uſe of himſelf for life, remainder to his intended wife for life, 
remainder to the firſt and other ſons of the marriage ſucceſſrely 


fay, if but one ſuch daughter, the ſum of 5000 J. and if two, or 
more, then the fum of 6000 /. equally between them, to be paid 
and payable at her and their refpbfive age or ages of eighteen 
years, or days of marriage, which ſhould firſt happen; and 801, fer 
ann. maintainance in the mean time, to each daughter, with re. 
mainder to his own right heirs, and gave a bond 6f 10000 J. penal. 
ty, for performance of covenants ; the marriage takes effect, and 
they had iſſue one daughter only, and no fon ; then the wife dies, 


and afterwards Mr. Freeman married a ſecond wife; and on tha 


= marriage made a ſettlement of this eſtate otherx ; but the 
| ſecond wife, or her truſtees, had no notice of the articles made 


on the firſt marriage. Afterwards Mr. Freeman died inteſtate, 
leaving a ſon and a daughter by his ſecond wife, and left a perſons 
eſtate to the amount of 20000 J. and upwards, at the time of his 
death, which was in 1710; the daughter by his firft wife, at 
| „ ſince inter. 
ing with the plaintiff, 2 their bill to have an ac. 
count of the perſqnal eſtate of Mr. Freeman, and their di 
ſhare thereof; and the only queſtion was, whether this 5000 
ſhould not be looked upon to be ſo far an advancement of th: 
intiff, the wife, that if ſhe would have any farther ſhare of he 
ther's perſonal eſtate, they mult bring this 5000 J. into hotch-yo, 
pon the ſeveral clauſes and intent of the ftatute 22 £9 23 Car 2. 
for the diftribution of inteſtates eſtates 
For the plaintiffs it was argued, that they were intitled to: 
diſtributory ſhare of the perſonal eſtate left by the father at the 
time of his death, without regard to this 5000 J. which was 10 
| or meaning of the act d 
parliament, which intended only an advancement of children afie 
they come in efſe, and when they were about being married or di- 
poſed of in the world; but this, if any, was an advancement long 
before the plaintiff was born, and when it was wholly unknown 
and uncertain, whether there ever would be ſuch a daughter. 
That it was likewiſe contingent and uncertain, after ſhe was bor, 
whether ſhe would ever be intitled to this fortune, or not; for if ſhe 
had died before eighteen, or marriage, - it would have ſunk into the 


= 


years of age at the time of her father's death, and therefore muglt 
have died before ſhe was intitled to this 5000 J. | 
'That her diſtributive ſhare of her father's perſonal eſtate v 


eighteen, or being married, whereby this 5000 l. became due. 

That this 5000 J. was a debt upon the father's eſtate, which ſt 
was intitled to as a creditor or purchaſer, in conſideration of be 
mother's marriage and portion; for which was cited the caſe 
Feaft and Feaſt, 3 April 1726. where, on a marriage-treaty, 9 
Felix Feaſt covenanted to leave his wiſe 2000 l. at his death, 20000 
to his eldeſt ſor, and 1000 l. a- piece to his younger children, 
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on a 
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children 3 and it was held in that caſe, that the 1000 K 
2. piece to the younger children being due only by covenant, was a 
debt on the perſonal eſtate; and not being to be paid till after the 


father's death, was no proviſion or advancement, either within 


the ſtatute of diſtributions, or the cuſtom of London, to bar them 
of their cuſtomary or diſtributary ſhares of their father's perſonal 
eſtate, which were greatly advanced at the time of his death. 
To ſhew that this was not an advancement within the flatute, 
were conſidered the ſeveral clauſes of the act; and it was urged, 
l, That the ſtatute mentions only two caſes wherein there is to 


be any bringing into hotchpot : 1//, Where the child had been 
advanced by the father with. any eltate. 2dly, Where he had been 


advanced with any portion; as to the firſt, the plaintiff cannot be 
fad to have any eſtate by theſe articles, for the word gfate in the 


ſtatute means lands in oppolition to ion; and in the latter 


of it, tis mentioned lands by ſettlement expreſly; but in the 
preſent caſe the plaintiff cannet be ſaid to have any proviſion ot 


lands, the ſettlement of the lands being only in the nature of a 


mortgage, for her portion. 2dly, That this portion is not within 
he ſtatute, as ap advancement by the inteſtate in his life-time, be- 
ing neither payable nor demandable till after his death; and there- 
fore in the caſe, of Rowland and Shepherd, where the father agreed 
to give in marriage with his daughter the ſum of 7000 l. to be 


paid by inſtalments of 1000 J. 2 year, and the father had paid 6000!. 
of this portion, but died before the laſt 1000 J. became due; and 


on a bill brought for a diſfribution of his perſonal eſtate, it was de- 
creed by Lord Macclesfield, and affirmed by your Lordſhip, that 
this 6000 J. paid, was not part of the advancement to be brought 
into hotchpot, but that the remaining 1000 J. was a debt to be 
paid out of the perſonal eſtate. | 
adh, That the ſtatute muſt 
father's death, or within a year after at furtheſt ; but in this caſe 
the plaintiff was not entitled to her 5000 J. either in her father's 
life time, or within a year after; and is the diſtribution to wait 
till it be ſeen, whether ſhe would attain eighteen, or be married? 


. Suppoſe there had heen a ſon at the time of the father's death, 


who had after, died without iſſue, would this portion have been an 
advancement in the mean time, ſo as to debar her of her diſtri- 


butory ſhare ? for being contingent at firſt, ſuch value cannot be fer 


on it in equity, as gameſters do on chances; and if part is to be 
| hid up ul the contingency happens, it is no advancement in the 
mean time; nor is there any inſtance, that one diſtributory ſhare 
ſhould be laid up to make a heap. 


 3dly, This 50007. was not a voluntary proviſion moving from 


the father, but the plaintiff was a purchaſer thereof, in conſidera- 
tion of her mother's portion ; and ſuppoſe a child had money of 
his own, and agreed with his father, in conſideration thereof, to 
have a portion from his father, after his death; or if a collateral 


relation had purchaſed ſuch a portion from the father for his child, 


certainly this would not be an advancement; and the intent of the 
ſtatute was to make them all equal out of the father's perſonal 
eſtate, not out of what was purchaſed for them by others, or by 
the mether, as in this caſe. 


And 


perate, either at the time of the 
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Err n court of equi 


Execurove and Atminifrators: 
And i was likewiſe arpwed, that this was aot a debt igual 
payable-our'of the pe 


rſonal eſtare, but that it was originally payable 
out of lands, nbtwithſtanding the roo00 J. bond for performing of 
covenants z and though the Aefendants, who claim under the ſet. 
tlement made on their mother's marriage, ſhall not be affected as to 
the lands thereby ſettled, for wart of notice; yet as to the lands 
not comprized therein, they ſhall be liable in the firft place; and if 


| they are not ſufficient, te perſotel eftate muſt be applied in aid 
to make it up, by reaſon of the bond. 


Beſides, no caſe can be ptoduced where a pottios ſettled by 
marriage-articks had been brought into-hotehpot as an advancement 
by the father; and yet it muſt often have happened, that fathery 
who have made ſuch ſettlements have died inteſtate, - al bs there- 
fore WO conſeq 


meats for Lotte the Tele Wt Calan, tht 
be applied in the feſt place to diſcharge Benne zg eden on the 
real eſtate; and would have been ſo in-this caſe, where it reſted 
barely in covenant, and on the bond. 

That the 5000 J. thus provided for by the bellt wir an 
advancement within the meaning of the ſtatute, which: 
throughout io intend and preferve an equality between the 
and if any fineſſe of reafoning e tte of . 
conſtruction thereof, it ought. "rather to be in- derten of that 


That the ſubject matter of the- ſtatute was ey perſonal 
eſtate, and yet there is no reaſon to exclude a proviſion by a real 
eftate ; and therefore where the ſtatute ſays, other in fach child 
who ſhall have an eſtate by ſettlement, why ſhould'not that be 
extended both to real and perſonal eſtate? it is true, the ſtatute is 
not perfectly correct, according to "the rules of grammar; and 


therefore, where portion is mentioned in the firſt part; Ki is omitted 
in the fecond; and what is called eſtate: i in che Erft Part, f is N 


land in the ſcdnd. 

That if theſe lands are in equity to be colidbied as 4 | Gals 
ment of lands, then it is an advancement accerditig*ts the act; if 
they are not. to be conſidered as a ſettlement of lands, then it is 
an advancement by 4 portion; and as to the objeckon, that this 
was not a voluntary proviſion of tlie father, but aroſe from the 


cCofntract of the parties: it was anſwered that the ſtatute makes no 
ſuch diſtinction, and therefore neither ought this court to make it; 


for the act only intended an equality between the children, whe- 
ther the proviſion was voluntary, or by purchaſe ; and a child pro- 
vided for either one way or other, is providedfor ; and it is not like 
the caſes put, where a child, either with his own or a relation's 
money, purchaſes an eſtate, or a ſum of money from the father ; 
for this certainly i is no proviſion by the father, but a direct ſale, as 

much as it would hive been to any ſtranger; and in the caſe of 
Newland and Shepherd, the queſtion was not, whether the 6000 . 


5 


Exerutors and Adminiftrators. 

i4 ould not be brought into hetchpot, if ſhe had deſtred to be 
into a further ſhare, but whether the 6000 , being more than 
1 ſhare for the whoſe, ſhe ſhould; beſides, have the other 10000. 
d it was decreed thay ſhe ſhould ꝓbefidee, there- is no pretence to 
, that the cuſtom of Londpn is to govern an act of parhament. 

That this portion, though not payable will - after the father's 
ach, was, nevertheleſs, 3 or her him, in his life- 
ne, as the act ſpeaks; as the principal part of it, vir. the ſecu- 
y, was executed by him in his lifetime; and as he' was not at 


erty-to controul it; and fuppoſe he had given ſuch a portion at 


; death, would not this be 'a good proviſion within the ſtatute ; 
& here the portion is payable as ſoon as poſfibly it can be wanted, 
. at cighteen, or marriage, and a maintenance of 80 J. per an- 
n in: the mean tine; and though it is true, that a portion out of 


ds Bud in the inheritance, if the party dies before it becomes 


qable.; which, if it were of a perſonal eftate it would not: that 
ion is payable ous of the real or eſtate. | 
That if a bill had been brought immediately after the father's 
ath for a diſtribution, there could be no inconvenience in ſet- 
gart a ſum to anſwer the contingency, when it ſhould hap- 


n, no more than in the caſe of debts, which is every day done; 


d there are ſome whoſe eſtates are not got in till ſeveral years 
ter their deaths ; and a diſtribution may very properly be made 
ereof from time to time, as they come in; neither is the diſtri- 
tion wholly to wait till they are got in; and in the caſes of Fin- 
and Finney, and Lonoy and Hutchinſon, it was decreed, that 


e heir at law ſhould bring into hotchpot whatever ſhare he re- 


med out of the potent eſtate, if he would have any more ; and 
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the caſe of Kelway and Kelway, on the ſtatute 21 Fac. 1. it 2». if not x 
3s held, that where a man dies, leaving a wife, and no children, Je. 2. Cap. 14. 


at the wife being entitled to one moiety of his perſonal eſtate, 
e other moiety ſhall be diſtributed equally between his mother 
ud brothers and ſiſters ; and yet the caſe of leaving a wife is not 
ntioned in that ſtatute. „ 5 

The court were all clear of opinion, that this was an advance- 
nt by the father in his life-time within the meaning of the 
ante, though contingent and future, ſo that ſhe could not have 
and her diſtributory ſhare likewiſe ; and the maſter of the rolls 
l, that the civil law made no difference between a real and 
nal eſtate, but only moveable and immoveable; and the words 
the act, which ſpeak of a proviſion made by the father in his 
time, are very proper to diſtinguiſh between that and a pro- 
on made by his will; and cited the writ De rationabili parte 
rum, and Swinb. 200. to prove that a future proviſion will ex- 
le the heir or any other of the children; and cited Pazvlett and 
ulett2 Vent. 1 Vern. 32 1. and the chief juſtice ſaid, ſuppoſe 


are of the 2000 J. too. | | 
and per lord chancellor, the caſe of Feaſt and Feaft is not to 
ted in this caſe, that being a cauſe by conſent, and the 


— 


ther had left but 2cco /. perſonal eſtate, it would be ex- 
anly hard, that the eldeſt daughter ihould have her 5000 J. and 


fon very little confidered 3 and he faid, he thought any ſettle- 


Executor and Adminiſtrators. . + 
ment in or gm of lands, eicher by. 
would. * within he ſtatute; — oy — — 
n be gol. whether called.contingent, or 
not, is an intexeſt, . . maſ within a rea- 
ſonable time, vis. years after the. 2 death, and 
Gere waar ce, ae ee bee 

That the diſtribution. muſt, be made as the eſtate ſtands at the 
father's death, and the parties are to give bond to refund, if debts 
afterwards appear; 3nd. future debts due 10 the inteſtate muſt be 
diſtributed ;24 they. can be gt in; that here the contingency has 

, and ſhe ig now at. "bbenty +6 fay, whether the will ſtick 
bo . e —— 
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(A) What Eftate or Intere/t may be barred or transfer- 
red by Fine or Recovery. gy 

(B) What Charges and Incumbrances on Lands are bar- 

- red and OPT y fine and recovery. 

(C) What Charges and Incumbrances are made good by 


Dine and recovery. 
O) Where equity will ſupply a defect in a Fine or Re. 


* 


— 


T) Fines and Recoveries, in what caſes vacated or 


f et aſide in equity. 


a) What Eſtate or Interęſt may be barred or trans- 
' © ferred by Fine or Recover. 


F Ceflui qui Truſt in tail levies a fine, or ſuffers a recovery, 
fuch fine Tad . ſhall have the ſame operation, as if (a) 8 

vere an eſtate at law, eſpecially if it be on a conſideration paid. 180. 8. C. * 
ach. 16 Car. 2. Goodrich and Brown (a) 1 Chan. Ca. 49. 1 creed that a 
in. Ca 213. 8. C. cited, and faid to be the firſt precedent of fine and reco- 
r kind. 1 Chan. Ca. 68. S. P. where it is faid to be Bridgman's ver! of 
pmon that, it ſhould not bar; but it is now well ſettled ; for, 


yur 
4 : truft ſhould 
3 - operate as 
rongly as an eſtate at Jaw, and to the ſame purpoſe, if it were on any conſideration ; (ſays 
ge Windbem doubted) for otherwiſe he had ſaid this court would not give relief, 5 


2 It A. N71 his eſlate to truſtees, in truſt that they ſhall 
ey to ſuch perſons and for ſuch eſtates, as he ſhall by will direct; 
d then by will dire&s, that the truſtees ſhall convey to B. 

ſon in tail male, remainder to C. in tail male, remainder 
the right heirs of the teſtator, and B. being in poſſeſſion, 
ers a recovery without the truſtees ; this ſhall bar the eſtate 
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tail in equity, for a truſt is a creature of chancery, and to j, 


latest are barred or conveyed, and what lhall be a Rreach of Tr 


(B) What charges and incumbrances on lands 4 


| 1. TF 7. S. ſeiſed in fee, deviſes to his children and others, fere 


Before ; for a truſt is barred by a ſine. Woaleling and Harun 


Fines. and Recoveries. 


governed by the rules of equity, and not by the niceties of the lay 
Mich.1688. fir Frivicis North and Way, 1 Vers. 13. 2 Chan, C 
78. S. C. a truſt-eſfate in tail is not within the ſtatute de dn 
and therefore may be barred by fine or recovery. 2 Yen. 350. 
2 Chan. Ca. 71. S. P. 2 Vern. 132. S. P. 1 Pen. 440 
8. P. decreed, Wafers and Dodmet, 1686. Wikre it is ſai, 
that it was not doubted fince lord Bridgiman's time. but that a fine 
and recovery will bar as at law. 

3. If A. be Ceftur que Truft for life, remainder in truſt for 3 
in tail, remainder in fee to C. B. cannot, by. ſuffering a rech. 
very, dar the remaidder, if there be no_good tenant to the Pre. 
cide. 2 Chan. Ca. 64 lord North C. J. and Chanpernovn; fer 
lord chanceliar, r Verm 13. 8. C. but 8. P. dats not appen. 

4. If Ceftui gue Tryft in tail with remainder over levies a fins 
and dies without Iſſue, and five years paſs, and non - claim; per lord 
keeper, This ſhall bar the remaitider ; Baſtet and Peirce, 1 Ven 
226. but if there be an entry or claim, Quere whether the remain. 
der is barreh? Vid 2 Chan. Ca: 64. And vide bow Trif 


Arrrse 


in ibe Trufteec, title Trufs. 

5. If the truſtee ſells the land to a ſtranger, that has no noticed 
the truſt, and a fine with proclamations and five years paſs; and 
afterwards the truſtee, for valuable conſideration really paid, pu. 
chaſes theſe lands again from tis vendee; per lord chancellor and 
chief juſtice North, the truſtee ſhall ſtand ſeiſed as at firſt, x 1 
if there had not been any fine levied. Mich. 34 Car. 2. 1. Ven. ] 


S Sars sg 2 8. 


50. Bovey aud Snijth. 1 Chand: Ca: ray. 8. C. 


6. A. feiſedin fee, in truſt for B. for full conſideration cone d. 
to C; the purchaſer having notice of the truſt ; and afterwards C. * 


ta ſtrengtben his own. eſtate, levies a fine 3 B. the Cęſui que T g. 
> that een eee e eee be 
caſe put by my lord chancellor, and agreed to by the. counſel; f zer 
C. haying purchaſed with notice, notwithſtanding any confiderati y 


barred and deſtrojed by fone and Recovery. | 


L ral ſums of money, to be paid at diſtinct times, by 50. 
Amum, out of lands; and one payment of Fol. incurs due, and 
then the lands are aliened by fine, and five years and non- chin 
due after the levying of it, but not of the 50/. which became di 


HY. 31 Car. 2. 2 Chan. Ca. 247. Yuare of this caſe, for, 


> 


| Fines aua Recovernes. 
2. If J. 8. deviſeslands to F. in tail, remainder to C. in tail, fub- 
ya to the payment of legacies ; and C. levies a fine, and five years 
and non-claim paſs, and C. grants a rent-charge to A. and mortgages 
to B. yet the legacies are not barred by the fine, and non-claim ; for C. 
having no title but under the will, the purchaſers muſt be preſumed to 


lea was over « 


ion. Hal. 1682. We 
132. but vide 2 Vern. 189. where it is held, thut a ſine and non-dlai 

(ct be re dr g of redemption det there fu, ric hu 
- chief Juice Hake, in Sir Nichole Stourten's 


A ine and non-chai is a good bar to a bill of review; - lord 
ee ee Mk: 1690 Lingard ad Grifia 2 Ven. 
189, 190. £ A 


0 Mat charge and incumbrancer are made good by 
C) I _—— Aa by 


. T F tenant in tail confeſſes a 


jadgment, or niortgages the lands, and , pn, 56, 
afterwards ſuffers a recovery to a collateral purpoſe, that recovery 8. P. - 3 
tall enure to make goed all his r and incumbrances. 1 
Chan. Ca. 720. But if a fine is levied for a particular purpoſe, purſu- 

ut to a decree, equity will not permit any other uſe to be made of 
ra 3 1 1 . 
2. A. deviſed to B. the father for life, remainder to C. his ſon, an Prec. in Chan, 
Infant in fee, and deviſed 400 J. to the ſon to be paid at tweaty-one, 723. 5, C. r 
and made the father executor, and left 2000 l. perſonal aſſets; and 2 N46. 
J. having ſpent the perſonal aſſets, mortgaged the lands to J. S. and 
made affidavit, that they were free from 1cumbraneces, and that he 
| was ſeiſed in fee, and levied a fine for corroborating the mortgage, 
and alſo declared the uſe thereof to him and his heirs ; the ſon hav- 

ng entered for a forfeiture, the mortgagee brought his bill to be relieved; 

and the Court decreed, that the mortgagee, notwithſtanding the for- 
feiture, ſhould hold and enjoy the lands againſt the ſon, during the 

life of the father. Hi. 1699. Willis and Fines. | 88 


Fines 7 1 


7 


n Where equity will fapply a defect in @ Ru. 


u in —4 22 ov. under the truſtee, 
| who had the R recovery, in which he 
himſelf is tenant, and ſo no good — tre 3 yet this ſhall 
tar the remainder E Bu 2 Chem, But it ſeem 


before the end of Pi Ones org 


224, f. C. 
| of B. andthe heinof his body, 


then B. died, NESS g * ſome 
of FJ. 8. mortgages the lands to him, and dies without iſſue. 
ing under the ſettlement, brings his Bill to have i eſtabliſhed, and hy 
the defect before-mentioned may be ſupplied ; but in regard the confide- 
ration of B*s marriage did not to him, the court refuſed lin 
any relief. Mich. 1703. Stag kbill and Bully. 


(E) Fin nes and recoveries, in what caſes vacated or ſei 
afide in equity. 


SA Havi ed, by the means of an „with a woman 

5 A 2 of ſome houſes, and 2 deed, leading 
the uſes thereof to him and his heirs ; and it being proved that ſhe, 

at the time of levying the fine, declared that ſhe muſt make uſe of ſome 

friend's name in truft ; and afterwards by will declarin s that ſhe only 

73 levied ſuch fine in truſt, the better to diſpoſe of her eſt: ; and ha. 

ing deviſed ĩt to J. S. ſubjet to the payment of her debta, the cout 
decreed not only the eſtate hable to the debts, but alſo a conveyance 

to &. S. the deviſee. Mich. 1693. Wordhouſe + and Broyficld, 2 Yer. 


| 1 If lands are deviſed to truſtees, ill debts paid, and then to a 
infant and his heirs, and J. S. a firanger enters on the lands, and 
levies a fine, and five years and * 4 paſs; and the infant when 
— of age brings en ejectment, but is barred, becauſe the truſtees ought 
to have entered; yet equity will relieve, and not ſuffer an infant to be 
barred by the lets of his truſtees, nor to be barred of a truſt eſtate, 
during his infancy ; and the infant in this caſe ſhall recover the mean 

_ profits. Mich. 1699. AI-n and Sayer, 2 Vern. 368. 
(%) Vid. 2 Eq, (a)“ 3. A having inveigled his wife to levy a fine of her land to him 
Abr. 474. fl. l. when ſhe lay upon ber death-bed, PR 28 Was 1 be 


Ftir. KISS SRK 
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Fines and Recoveries... 


was to nord cry ee and a d:dimus was ſent into the 
country to take the fine, and the caption was taken about 100 miles 
n the very day ſhe died; and becauſe the fine would not 
have ſtood, the party being dead before the king's filver was paid, 
the writ of covenant was raſed in the teſte, and made to bear date ten 
days backwards ; and all other parts of the fine were raſed likewiſe, 
and made to correſpond with it; and the king's filyer was paid, and 
ſo all appeared on the record to have been done before the death of 


| the woman. On a bill brought to have the fine ſet aſide, or to have a 


reconveyance, it was held by the court, that though chancery has a 


power to relieve as much againſt a fine obtained by fraud or 
practice. as any other kind of conveyance; yet that ſuch 


relief was not by decreeing a vacate of the fine, but by or- 
dering a reconveyance; but that for any error in the fine, or irregula- 
ity, or ill practice in the commiſſioners, it was a matter properly cog- 
oe in that court wherethe fine was levied, and for which that court 
may (a) vacate the fine, and there being no proof of fraud or praQice(s) Huſband 
in this caſe, the bill was diſmiſſed. Hil. 1700. St. Fohn and Tar xer.and wiſe, the 


TN bein 
fixteen years old; levied a fine, and they being brought into the court of Common gon 


complaint of the remainder-man, a vacate was entered of the fine, pad the woman, and an 
Hutchinſon's caſe, 3 Lev. 36. 


information ordered to be exhihited againſt the 
vide 2 Yent. 30. where a wiſe being an infant levied a fine, and the being dead, it could not 
be ſet aſide ; but the court held, that they might fine the commiſlioners, being in the nature 
of attornies, and liable to the cenſure of the court; but the wife being twenty, and there. 
fore not t obe known by inſpeRion, it is an excuſe ; by two judges againſt two. : 


E 
ito 


CAP, 


C A P. XXXI. 
Guardian. 


(A) Of the appointing and removing of a guardian, 
(B) Mbat acts of his, with reſpect to the infant'; 
(C) How to be charged, and how to account. 


SA SBS SSS 


(A) Of the appointing and removing of a guardian. 


1. T F the father of an infant is indebted to J. S. and the father| 
7 deed grants him the guardianſhip of his children, with a coven 
not to revoke it, and gives a penal bond for performance; and a bil 
brought to bring the guardian to an account, and to remove him; ü 
the guardian is willing to do as the court ſhall direct; yet in g 
there is a juſt debt due, the court will not reſtrain him from recenmiſ® 
„ de rents and profits, only from abuſing his perſon. Fil. 1686. L. 
— 7 Fern 443 
age, or of full * 2. If a perſon appointed guardian purſuant to the ſtatute (a) 
age, by deed in Car. 2. dies, or refuſes to take upon himſelf the guardianſhip, my l 
his life-time or chancellor may appoint a guardian; but a guardian cannot be otherm 
2 8 by bringing the infant into court, or his praying a comni 
N grebe way n to have a guardian aſhgned him. Hil. 1699, Leyd and Carew. 
| diſpoſe 
. rr married at the time of his dea 
whether then born, or ia ventre ſa mere, during his nonage, to any in poſſeſſion or remaind: 
other than popiſh recuſants ; which perſons may maintain any action of treſpaſs, againſt wrong 
takers away, or retainersof ſuch child, and recover damages for the child's uſe, and may 1 
into their cuſtody his lands, perſonal eſtate, c. according to ſuch diſpoſition, and bring adit 
as guardians in ſocage might do. This act ſhall not prejudice the cuſtom of London, nor 1 
other city or town corporate, Wc. | Re EF 


3. A. deviſed the guardianſhip of his ſon, who was ſeven year 
age, to his wife, who was mother-in-law to the infant; and ſhe m 
rying meanly with her own ſeryant, the uncle gets poſſeſſion of! 


— 


Guardian. | 261 


infant, and ſends him to be educated in a Proteſtant college in France; 

and upon a Homine Replegiandio, it was held by my lord chancellor, 

that tho? in cale of a guardian hy (a) common law, this court may re.) Vid. Har- 
nore him; yet here being a guardian according to the ſtatute, ſne * _ ink. 
could not be removed, but'that he would make her give ſecurity not o fro. Fey 
marry the infant inter annos nubiles, and the uncle was ordered to ſend Guardians at 
| for the boy. 29 Car. 2. Fofter and Denny, 2 Chan. Ca. 237. common law 
ſecurity, if there a rs any danger of their abuſin ** the i R 

to e , n” 
2 on or an and — are 8 of this kind, as 82 48 6. Hare. — 
Chan. Rep. 58. 1 Sid. 444. 3 Sal. 177. but there are none where a ſtatute guardian 

bo totally removed, Some, where ſuch terms have been impoſed on the guardian, as effec- 
ally to prevent his doing any thing to the prejudice of the infant ; but quare, whether ſuch 
cauſes may not ariſe, for which he may be totally removed, notwithſtanding the ſtatute ; as if 
de becomes mad, lunatic, Wc. A guardianſhip is not aſſignable; neither ſhall it go to the 
executors or adm'niſtrators, being a perſonal truſt. Vungb. 1 oh | 


„ 


4. (b) The court of Chancery may affign one of the ſix clerks © be 4+ (5) The 
mardian to an infant. 2 Chan. Ca. 163. Nel. Chan. Rep. 8 vo. 44. 8. P. — — 
purdian to an inſant till he is fourteen years old, who has only a perſonal eſtate but if there 
h both rea] and perſonaleftate, ſuch appointment is void. Vide 2 Lev. 162, 217. 35 


bat acts of bir, with reſpect to. the infant's eftate 
þ ; ſhall be good. 82 


. 1 plaintiff's father mortgages to J. S. and dies, leaving the 
| 1 plaintiff and C. heir at law, both infants ; defendant as puar- 
enters on the lands, and with the profits paid off the mortgage, 
wok an aſſignment to other perſons ; the defendant having married 
daughter to C. who died without iſſue; it was inſiſted for the de- 
ndant that he paid off the mortgage with his own money, and that he 
ad not enough of the infant's ; and that if he had, he could not juſ- 
diſpoſing of it in ſuch manner (by which it would prevent its com · 
s che adminiſtrator) ; but it being proved that he called in part 
| the infant's rents for that purpoſe, and becauſe it was moſt for the 


with what the defendant laid down, weuld make it up. Hil. 22. . 
v. 2. (c) Bridget Dennis, by fir Al:xand:r Frazier her committee, and () 1 Ver. 436. 
r Thomas Badd, 1 Chan. Ca. 156. vid: 2 Chan. Ca. 199. where 8. C. cited and 


N ane . —_—_ 7 
wt Fa * - — 
= — Bye. ® - — 
” 7 — 5 
3 3 —ͤ — —— r : 
3333 A I * 
ol ang; "-* * — 2 — 
„ — 
— — — „ — — — * 
— " « © — 8 ” 
9 — - 
= "IJ 
* * . — 6 * 


— - 
— 
— - 
- — * 
2 . RP £5 
— GM - a — — - - 


| lord keeper was of opinion, that a guardian ſhould pay off a judg- _ +. [ + 1 
at by the profits of the eſtae. cellor, becauſe | || i 
: | | the mo N 
nd in equity be liable in his hands to diſcharge the mortgage; ſo he did . ; | f 0 
rear u ons. ” e 1 1 
he m | Ie 


oi. An eſtate having defcended to an infant, ſubject to i 
i the queſtion being, whether a guardian might, without the direction 
court of equity, apply the profits to diſcharge the 1 
ne intereſt of them, or whether they ſhould not be accounted 
leltate ; and fa the adminiſtrator of th2 infant be entitled to them, if 
iſe died in his mingrity s ir Vs hel by the court, that a gr. 
| | 7 dian 


-- 
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dian, without an direQion, may pay the intereſt of any real incumbrance, 


cher the heir nor adminiſtrator of the infant were entitled to the lands, 


cout the direction of this court, to turn the perſonal into real eſtate, by 
which it would deſcend to the heir; and that the objection, that an in. 


but dies before it is done; though A's money is applied to pay off the 


_ infant's eſtate; but if the ſum diſburſed exceeds the profits of the e- 
tate, for ſo much, 4. ſhall have an account as money due to the guardia, 
and it ſhall be raiſed out of the infant's eſtate. Hil. 1704. Hooper at 


Guardian. 


and the principal of a mortgage; becauſe that is 2 direct and immedi- 
ate charge on the land; but not any other real incumbrance. Hi 1700. 
Palmer and Dany. 

3. But where a widow, who was guardian to her ſon, received the 
rents and profits ef his eſtate, and paid off debts by ſpecialty, but took 
aſſignments of the bonds ; the ſon dying in his minority, ſhe brought 


her bill againſt the defendant the heir, for a diſcovery of aſſets by dif. 


cent, to ſatisfy the money due by bond, ſhe claiming the profits as ad. 
miniſtratrix to her ſon ; and it was held by the court, that the guardian 
| compe!lable to apply the profits of the eſtate of the infant heir, 
to pay off the bond-debts. Zi}. 1707. Waters and Ebral, 2 Vern, 606. 


| bis hands, that was raiſed out of the infant's eſtate, lays out, with the 
2005. 5 „which lay 


i to the infant's eſtate; and takes the purchaſe in the name 
of J S. for his benefit, if when he came of age he ſhould agree thereto, 
alle w that money on account. The infant dying in his minority, 
it was held by my lord chancellor, chief baron Atkins, and Mr. Juſlice 
Lutwich, againſt the opinion of the maſter of the rolls, that though nei- 


yet the guardian muſt account for this 3000 J. to the adminiſtrator of 
the infant; and that it was not in the power of the guardian, vith- 


fant may make a will at ſeventeen of his perſona) eſtate, Lut not of lis 


real, was not anſwered. The Earl of Winchelſea and Norcly, 1 Yan, 


493, 435.8 CG bs 
5. If a guardian borrows money of A. to pay off an incumbrarce 
on the infant's eſtate, and promiſes to give A. ſecurity for his money, 


incumbrance, yet the court will not decree him ſatisfaction out of the 


Eyler, 2 Vern. 480. 


(C) Guards 


the rents and profits of the 


thereof, upon his account. 


be di 


and if he is robbed of 


3 
he 


Guardian. 
how to be charged, and how to 


account. 


debt, 
2 


Wale and Buckley, 
all 
is default 


expences 


3 it his own 


(C) Guardian, 
Ti A 
by 
2. 
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@ 5 hats os the Canfas 2 te beir general 
B at act. ien her faul r ine i 
855 Tx AR 1 7 
) Heir, in what caſes favoure equity. 
_ . charges and incumbrances on the land; 
| ſhall be raiſed, or ſhall fink in the inheritance, 
for the benefit of the heir. 
(E) Where the heir ſhall have the benefit and aid of 
the perſonal eftate. 
(F) In what caſes there ſhall be a reſulting traf for 
the benefit of the heir. 
(G) What things ſhall go to the heir, and not to the 
executor. 
(H) What ſball be afſets by deſcent in the hands of the 
heir. 
(I) Unreaſonable bargains and ſecurities obtained fron 
young heirs, in what caſes to be ſet aft of 1 


4) By y what afts of the anceſtor ſhall the heir gene 
„ be bound. 


2 2 3 1 TF Lands are deviſed to the wiſe for life, and afterwards to 
Sons be ſold by the executor for younger childrens portions, 2 
8 executor and wife die; the children may compel th 
common law. beir to ſell, though the executor had only an (a) * 
if lands are Tity : ruled upon demurrer. Mich. 15 Car. 2.  Garfoot and Gar- 


deviſed to be foot, 1 Chan. Ca. 35. 

ſold by an 

executor, by which he has only an authority, and he dies, no ſale can be made 3 fo if ab 

authority only be given to two, and one dies, the ſuryivor cannot ſell; but it is otherwiſ 

when an aitho iven them, coupled with an interes, as by a deviſe of landst0 

them to be fold. 1 ft. 112, 113, 181. | x 
2. 


PF Qu 
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in 
bo 
an 
I 

E. 
of 
fal 
— 
P 


« ths | 
join, though 
168 


though it 1 
9. Roll 


. Nr 1 Chan. Ca. 176. 
precedents quoted, where the lands were decreed to be ſold, 
though no executor named, or be died before any ſale 
made. And vide 2 Ven. 420. where it is reſolved, that the heir 
my have the lands ſold, 5 for his advantage, as well 
2s the children may in fiſt upon a ſale. 
4 , couras to ſell lands, and receives good part of the 
F ee 
e he tall (5) coor, and the money for roo! af- 
hed eee ere e 
than the teftator's perſonal eſtate ient to pay. Mich. 1692: years, and 
r SP. 2 Ven 21s. and 7 dies; his heir 
. is not com- 
. 3 Jas. 1 
1 br. 377, 378. E 


L what 405 y heir dal or iſſue in 
" 4 A be mad 1 


J. . t this cannot 
be made good in equity againſt the ſtatute, by which he is 
— his iſſue; l lord keeper and. lord Ho- 
bart. Cavendiſh and Worſley, Hob. 203. a 

2. But of tenant in tail agrees to convʒey, he may be compelled 
in equity to execute the agreement; but if he dies, his iſſue is not 
bound thereby, unleſs he deth foes act whereby he conſents to 
and confirm . Trin. 22 Car. 2, Roſs and Roſs, 
1 Chan, Ca. 171. A. 239 8 P. in Cancellaria. Gil. 
Hift. Cbunc. 249. 

3. If tenant in tail agrees to ſell his hads, and receives bart P i 


of the confideration-money, and upon his not makin good the 278. 8. * 


fale by a fine or recovery, a bill is brought to compel him there- ard Gil. 
to; and n decree pronounced accordingly ; and he ſtauds out all chase. 250 
procels inſt him to a contempt, and then dies without perfeQ- 
ing the ſale ; yet his iſſue ſhal ſhall not be compelled to perfect it: 

adjudged on a bill brought againſt the iſſue to revive the decree. 

Hil, 1708. Powet and Pocuel, 8. C. cited, and admitted by my 

bud chief baron Gilbert, in the argument of the earl of Coven- 

try's caſe, Paſch. 1724. for the heir comes in under the Statute de 

donis fiogly 3 and 1 is not o way derived from the —_— who. 

contracted. + 
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266 Herr and Anceſtor. 


J Apa (C) Heir, " what caſes (a) favoured in equity. 


heir ſhall not 
| by doubtful or 1. IF J. S. deviſes lands to his wife for life and the heir claim 
ambiguous 


A the lands by intail, and prays a diſcovery of the writings, 
which by order are brought into court, and on a motion ex 
given to the heir, and among them the deed of intail is fourd; 
and the wife inſiſts on having back the i 
confirm her. eſtate, and 


vin 
| that 
it being a proviſion for 


being a voluntary in 

againſt the heir of the mother, but will be Jeft to help himſelf at 
law as he can. Fil. 34 Car. 2. 2 Chan. Ca. 134. 

3. If J. S. by will deviſes 3000 J. to his three younger children, 
which ſum was a mortgage due from J. T. and by his will adds, 
that for the more ſure payment of it, that in caſe his ſon and 
heir whom he appointed executor ſhould not pay the fame ac- 

_— to bis will, then he deviſed the lands for the payment 
thereof, and appoints it to be paid them at twenty-one, or mar- 
riage, which ſhould firſt happen, and a maintenance out of his 
land in o -_ time, and J. T. obtains a deeree for re- 
demption is mortgage, on payment of the money againſt the 
executor and. the infants, who cs by — as guar- 

dian; and the money is brought into court and placed out by the 
maſter, on a ſecurity which proves ill; yet the heir ſhall not be 

- compelled to pay it over again to the younger children; for the 
lands are only ſupplementally chargable in cafe J. T. had 
failed, or in caſe the heir and executor had received and refuſed 
to pay it to the children; and though a real ſecurity for chil- 
drens portions ſhall not be changed into a perſonal one ; yet in this 
caſe it was not in the power of the heir to prevent J. T.'s te- 
deeming the mortgage. Mich, 1685. Oldfield and Oldfiets, 1 Vert. 


336. | | 
payment of debts and 


aid 
be 


4. If an eſtate is limited to truſtees for 
legacies, and the truſtees raiſe the whole money, but do not ap- 
ply it according to the truſt ; yet the heir ſhall have the lands 
diſcharged, and the legatees muſt take their remedy againſt the 

truſtees ; ſor the money being once raiſed, the lands ſhall be dif 
charged. 1 Salk. 155 in Domo Proceram. 
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| Heir and Anceſtor. 267 
5. But if 4 being tenant for life, remainder to his firſt ſon in tail, 
remainder over, has a power to charge the eſtate with 2501. per ann. 
annuity, for any term not exceeding four years, and 4. does by deed 
charge the premiſes with 250 J. per ann. for four years, to commence 
ſiom his death, in truſt to raiſe 1000 J. part to be paid to B. andthe 
other to C. the ſon pays B. what was due to him, and 
he delivers up the deeds, and they are ſuppreſſed, and the ſon takes 
the profirs for four years, and more, and leaves a daughter his heir at 
hw, and leaves no perſonal aſſets ; the lands ſhall be liable in the hands 
of the daughter to pay C, with intereſt, though the term for is ex- 
pired, and the perſon dead who received the profits. Mich. 1690. 
Snith and Smith, 2 Yern- 178. | 


(D) Where charges and incumbrances on the land ſhall 
be _ or ſhall ſinł in the inheritance for the benefit 
of the heir, | 


i. 1 S by ſettlement charged his lands with the payment of 4000 L. 
| . a piece to his two daughters, to be paid them at their ire 2 


the 
within a day after, he confirms their portions, and that ſhall be name of Lord 
paid as 4 the ſettlement ; one of the 3 before ,. 
twenty-one, and unmarried, and her mother ſued for the portion as ad- 3 
miniſtratrix to the daughter; but it was held, that this portion ſhould This has 
not be raiſed, but ſhoul 
heir at law; though it was admitted, that if it had been a ſum of mo- me e 
ney deviſed, and the the legatee had died before the time of payment, — 3 
it would have gone to the adminiſtrator ; but here the ſettlement is ope- may be found 
rative, and the wife is a jointreſs otherwiſe provided for. Paſch. 1 Fac. differently de- 
2. Pawlet and Pawlet, 2 Vent. 366, 367. 1 Vern 204& 324. S. C. termined. Per 


where a note is added, that it was affirmed in the houſe of peers. S. P. 1 


d fink in the inheritance for the benefit of the the elabie!a /Þ'|"WH 


admitted in the caſe of Edwards and Freeman, Mich. 1727. and 8 C. alan r, BR 


cited, | 3 | 2 Freem. 254. 
2. If a term is created by a marriage ſettlement, to raiſe 3000 J. for 8. C.- Prec. 
daughters portions within twelve months after the death of the ſurvivor in Chen. 8. C. 

of the huſband and wife ; and there being but one daughter, the father «- 34 99g 
by will deviſes the truſt lands to make good his wife's jointure, and to ; wk Rep. 
raiſe 3000 J. for his daughter's portion; the daughter dies at the age 194. S. C. 
of five years, the portion being to be raiſed out of land; as ſhe could 
have no occaſion for it at that age, it ſhall not be raiſed for the benefit 
of her adminiſtrator. Paſch. 1702. Breum and Breuen, 2 Yern. 439. 
_ ; the danghter died within the year, but it does not ſo appear by 
this repo: te. EN Res 2 

3. Upon a marriage-ſettlement, a term was created for raiſing portions 
for younger children, viz. 1000 J. to the eldeſt of the younger ſons, and * 'þ 
5004, to every other younger ſon, and ſo for the daughters, to be paid 
at ſuch time as the truſtees in their diſcretion ſhould appoint ; the father 
leaves two ſons and two daughters; the youngeſt ſon, before any ap- 
pointment made by thy f iſtees, dies at ſeventeen, being then an ap- 
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prentice; and it was held, that though there was no time limited for the 
raiſing of it, by which it was urged ta be an intereſt veſted ; yet as he 
died before he could have any occaſion for it, and before any appoiat- 
ment by the truſtees, that it ſhould fink in the inheritance, and not ga 
to his ſiſtets, who had taken out adminiſtration © to him. Hi. 1702. 
n 8 A 

4. If one deviſes 10001. to his daugh | portion, 

Hull the cafe of Pon 2 real eſtate, and payable at twenty. one, and the daughter dies be. 
ennings and fore twenty. one, the portion ſhall. fink in the land; but it is om 
vie, S. P. Ey. if no time had been limited for the payment of the portion; for in that 

Ca, Abr. Part 2+ caſe it goes to the executors of the daughter; and there is no difference 


where the portion is ſecured by a ſettlement or will, if ſecured out of a 


real eſtate, and the die before it is payable ; for in either caſe it 
finks in the lands, Mch. 1688. Smith and Sinith, 2 Vern. 92. Vide 
2 Fern. 416. 8. P reſolved, and there ſaid, that there was no differ. 


ence where the land war charged by will, and cubere by a 


5. So where one by will charged his lands with 6000 


© adminiſtrator. Hil. 1690. Norfolk.and Giſſo d, 2 Vern. 208. 
5. But where lands are deviſed to be fold for payment of porti- 
ons to-yuunger children, and one of the children dies after the portion 


to carry intereſt, though the party died before it became payable. 


Prer.un I 


109. 16 Vu. ſons of the marriage in tail. male, remainder to J. S. in fee; provided, 


8. C. 2 Ver. daughters living at the heſdands's d then the truſtees to ſtand 
424 8. C. x ſeiſed, ſubject to the jointure, to the intent fuch daughter or daugh- 


re er ters ſhould receive out of the rents 10000 & and 100 l. per ann. 
Brown's Rep. huſband dies, leaving only one daughter who lives to ſeventeen, and by 
763, 303, 395: will diſpofes of the 10000 L and it was decreed, that this was a 
1 . Hus. 401 veſted intereſt in the daughter, and well diſpoſed of by her will. 


l = 8 Trin - 1688. Ear] Rivers and Zart of Derby, 2 Vern. 72. 


Fackſwrand Fay. Executots, at the age of twenty-one out of his perſonal eſtate and 
ford chancelliog ſtand ſeiſed, and take the rents tilt the 500 is raiſed; and after 


irected an a 


nclined ſtrong - JHA | 

y that the portion was payable by reaſon of the marriage, marriage being the cauſe ef portions. 
vate ; the portion was not ſaid to be paid at twenty-one, or marriage. Theauthority of this caſe is 
der 1 1 termed an anomalous caſe; per Hardwicke C. in Cotten and Cotter 
5 72 * 12 ELITES "Y 88 . | f c 


| I. for the child 

with which his wife was privement enſeint, if it proved a daughter, with 

-* .  .. a clauſe of entry for non-payment : a daughter is born, whodies ; and 
nit was decreed that the 6000 J. ſhould not be raiſed for the benefit of her 


decomes payable, though before the land fold, yet his adminiſtrator 
| ſhall have it, being an intereſt yeſted. Nich. 1684. Bartholomew and Me- 
 rwedith, 1 Vern. 276. Vide 2 Vern. 508. where a portion to be paid pur- 
ſuant to a marrriage · ſettlement, was held an intereſt veſted, being made 


7. So where on a marriage-ſettlement lands are limited to the huſ- 
band for life, remainder to the wife for life, remainder to the firſt, c. 


4. 446 c. 5; if there be no iflue male of the — and there be one or more 


$61.2.48. 18. maintenance ; but no time limited for the payment of the portions ; the 


2 26% . . If A by will gives 50+þ to his daughter, to be paid by bis 
ent 8. C. ſays rents of his real; and if not raifed by that time, the executors ta 


Bee of che Payment gives the land to bis ion; the daughter marries at eigh- 
ſlate, ang then deen, and dies under twenty-one, peeps, Ying a- daughter; the huſ- 
de would give band takes adminiſtration z the portion all be raiſed, and that by 
de eyirion; bur a fle, tho the land, by reaſon of incumbrances, will produce lit- 
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tle more than the 500/. Decreed Paſch. 1701. Fackſon and Far- 
rand, 2 Vern. 424, | | 

*g. An eſtate was deviſed to the eldeſt ſonz provided he or 
his heirs pay 1001. a-piece' to his three ſiſters, at their age of 
twenty-one, or marriage; one of the daughters dies before 
twenty-one unmarried ; after J. S. buys the eſtate, and thinking it 
ſubje& to the dead daughter's portion (a bill being brought for it 
in this Court) gave bond to her executrix to pay it; but being 
afterwards adviſed, that the land would not be liable, he brings 
his bill to be relieved againſt it; and it was held by my lord keeper; 
that though by the law now uſed in this court, the land would 
not be liable to the portion ; yet perhaps when the bond was given, 
it might have been otherwiſe taken; and there being no fraud in 
_ getting the bond, he would not relieve againſt it. Mich. 1702. 

7 and Avery. 185 | 


10. Upon a marriage-ſettlement a term was created for raiſing 2 Freem. 207. 
portions for daughters at eighteen, or marriage; there was a ſon Hil. 1696.58. C. 
and a daughter of the marriage; the ſon died; and the inheri- ſ®75Jordkeeper 
tance deſcended to the daughter, who attained her age of eighteen — 2 RM 
years; and then fell fick, and in her ſickneſs made her will, and aſterwards gave 

gave ſome ſmall legacies, and then gave all, whatſoever his opinion, that 
ſhe had a power to diſpoſe of, to her mother, and made her exe- theportion was 
eutrix, and died, not having attained her age of twenty-one years; 
and the queſtion was, whet| i Domes 
the ſame perſon that was to have the portion raiſed, the land in 
ſhall be thereby diſcharged of he portion, or whether the defen- Do Prob. 
dant ſhould have right to it by the will of her daughter; it was 47d. 209. 2 
decreed for the mother ; and that the land could not be diſcharged _ 22 
of the portion till the daughter had been of age to make her elec- 2 OY 
tion to have it ſo ; eſpecially ſhe having made her will, and in 
general words deviſed it to her mother: On an appeal to the lords 
this decree was affirmed. Hil. 1701. Thomas and Keymis. & Cs 
11. A term was created for raiſing a daughter's portion; but it Vern. 9 
being extinguiſhed by the deſcent of the inheritance on the daugh- 
ter; it was revived again in equity, for the benefit of creditors. 
Powell and Morgan, a caſe cited 2 Vern. 208. vide title Creditor 
and Debtor. h 


(E) Where the heir ſhall have the benefit and aid of 
3 the perſonal eftate. 


I. FF an heir is ſued upon a bond. debt of his anceſtor's, in which 
he is bound, and he pays the money, the executor ſhall re- 
imburſe him as far as there are perſonal aſſets of the teſtator's 
come to his hand. Paſch. 18 Car. 2: Armitage and Metcalf; 
1 Chan. Ca. 74. vide 2 Chan. Ca. 5. That the perſonal eſtate in 
the hands of the executor ſhall be employed in eaſe of the heir, by 
whatever means the heir became indebted as heir ; for the per- 
ſonal eſtate having received the benefit by contracting the debt, it is 
reaſonable that ſatisfaction ſhould be made out of it. 56 
2. If a man mortgages lands, and covenants to pay the money, 
and dies, the perſonal. eſtate of the mortgagor thall, in favour of 
the heir, be applied to exonerate the mortgage: Cope and Cope, 
2 Salk; 449 . in Can.. | ; | 


3: But 


not extinguiſhed 
» by the deſcent of the inheritance to but paſſed by the 
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270 Heir and Ancęſlor | 
+ x Will. rep. But if the grandfather mortgages, and covenants to pay he 
17 8. 'G. fo 83 . 5 and the lands deſcend to his ſon, and his fon 
2 dies, having a perſonal eſtate and a ſon, the ſon's perſonal eſtate 
_ 8 ſhall not go in aid of this mortgage. 2 Salt: 450: 
ſerved after the 4. Sb where A. mortgages his land to B. and afterwards ſel ls it 
trial of an iflue to C. for 10000. which includes the mottgage- money, C. ſhall Pay 
that had been the mortgage, and ſhall have no aid of the perſonal eſtate of A. for 
* he has made it his own debt. 2 Salk. 450. vide 1 Yern. 37. 
de that where the equity of redemption 1s purchaſed, the mortgage 
ſeemed to be ſhall not be diſcharged out of the perſonal eſtate. 8 
ſtrongly of opi- Fl. If lands in mortgage are deviſed to J. S. the deviſee ſhall 
nion that the not have aid of the teſtator's perſonal eftate in the hands of the 
page executor. Hil. 27. Car. 2. Corniſh and Mew, 1 Chan. Ca. 271. 
plied in eaſe of wide. 1 Yern. 36.7. Pockley and Pockley tont', where it is held by my 
the real, the teſ- lord chancellor, that not only the heir, but likewiſe a deviſee, or 
tator having ſaid Hrer Fadur, ſhall have the benefit of the perſonal eſtate ; and 3 
in his will that Gz n. Ca. 84. 8. C. and S. P. and that debts ſhall be paid. 1t 
— A of the perſonal eſtate in favour of a deviſee, though a v a , who 
perſonal «fate, claims a third by the cuſtom of the province of York, is preju- 
Pay and leroy bis diced thereby. 2 5 255 | 
debts ; and this 6. If there be no covenant in the deed for the payment of the 
| 81 mortga , yet the onal eſtate ſhall be liable in the 
_ 4 a hands of the executor. 2 » 449. 1 Fern. 436. 8. P. arguends. 
| debt, wherefore + 7. But if a , is made redeemable at Mi 
drag de- 1710. or at any other 1 ſix 1 
in Hawn covenant to pay the money; e mortgagor continues in pol. 
2 _ 2 ſeſſion, 3 intereſt, AS by will devites his perſonal eſtate to 
On 8. © his wife and daughter; the perſonal eſtate is not liable in eaſe of 
| Gecree, but pre- the real, there being no covenant eit her expreſſed or implied. Mic. 
| ecdents tobe 1715. Howell and Price, 2 Vern. 701. £ es 
ſearched. Notes g. If an heir has lands deſcended to him, incumbered witha 
— * mortgage, and he, before any a plication made by him to have aid 
the lat beck of the perſonal eſtate, diſpoſes of them, he cannot afterwards come 
ſaysit is a com- upon the perſonal eſtate ; for the equity that an heir has, is that 
mon practice in the lands may deſcend clear to the family. Mich. 1702. Mood and 
Wales to make . 3s | 
paris; OG Y 9. If a man makes a ſettlement of his eſtate on truſtees, for per- 
Forage keep the formance of his will, and payment of debts and legacies, and 
eſtare for ever in at the ſame time makes his will, and thereby deviſes that the 


their own family truſtees ſhall pay ſeveral legacies, and that the ſurplus ſhall go o 
—— 2 Tes. the heir, and makes his wife, executrix, but does not expreſſ 
1 5 4 deviſe the perſonal eſtate to her; the perſonal eſtate in this calc 


totidem verbis ſhall be applied in eaſe of the real. Hil. 28 Car. 2. Lord Gro 


e iF rr 


de inte 

with Prec. in and Lady Grey, 1 Chan. Ca. 296. 70 55 4 Dat we 
Chbas. I P. M. 10. If lands be deviſed for the payment of debts and legacies, ugh 
— and the reſidue of the perſonal eſtate be given to the executon n 1 


0 he ſe- after the debts and legacies paid, the (a) perſonal eſtate ſh 
33 notwithſtanding, as far as it will go, be applied to the paymen 
x 1 on this of the debts, and the land charged no further than is neceſſary ! 


1 _— make up the reſidue. Paſe5. 32 Car. 2. 2 Vent. 349. 

| : pears to be, that the heir at law ſhall have the perſonal eſtate in exoneration of the real 
2 there be expreſs words to exe mpt it, or unleſs the intent of the teſtator ſtrongly _ 
that it ſhould be exempt. In the caſe of Tipping and Tipping, Mich. 1721, 3 : 
denied it to be a rule, that in all caſes the perſonal eſtate is applicable in caſe of ——_ p 
it ſhall not be ſo applied if thereby the payment of the legacy will de prevented, much leſs 
38 will deprive a widow of her dena parapbernaba. 1 NU Rep. 730. 
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Ika man deviſes lands for payment of his debts, and makes Suey. of thi 
Rp and leaves a perſonal eſtate, no part of the perſonal 8 _ 5 
due ſhall go to the payment. of the gebts; becauſe by making ten been held 


of an tor, the teſtator's intent appears, that the executor that not only the 


d have the goods, the teſtator having made another proviſion | 
—_ ao a of his debts; but if a man diſpoſes of 2 for 3 — ud 
the ent of "his debts, and aſter dies inteſtate, the perſonal gatee of the ſur- 
eſtate be chargeable in the hands of the adminiſfrator; for Plus ſhall be 


ſuch intent a as before ; per ſerjeant Fountain, and ad- fy Poned to 


ſk 
tined by the ma r of the rolls. 18 Car. 2. Feltham and Hard. in dul. f. dir | 
lands charged ſhall have it before an executor, unleſs it be expreſly caſe of a particy- 
FCA e lar or determi- | 


deviſed to him. 


nate | 


& oil. as authorities againſt this caſe, Gilb. Fq- rep. 72. 2 Equ. Abr. 494- pl. e pl. . 


2 Vent. 349, 359- Anon, Nels. Chanc. rep. 203-2 Ven, 302, 309. Clans. Ce, 20). 
Hi Chae. 312. 3 Fer. 303. ian caſcexpreſly impoinr, rin this even tho” cher? RES 
preſs deviſe to the executor ; as expreſſio eorum quæ facite inſunt nihi 5 . 


operatur 
12. If a man deviſes his fee - farm rents to be ſold for payment Pre. in Clan. 


. hr debts; and the ſurplus to go betwixt his heir at law and his 81. l. C. 4. 


younger brother, and deviſes his houſho!d-goods to go with his . Oilb. £9. 
CE od the reſidue of his- perſocal eſtate to his iſles 3 the par- art ed5: Þ. CG 
dual eſtate ſhall not be applied to pay debts in eaſe of the real. with Pra. ;n 
Mich; 1916. Wainwright and Bendlocver, 2 Vern. 718 and per Chan. 313. 
brd chancellor, there NS OR where an eſtate is only erage are. 149 
darged with payment and where it is deviſed to be ſold 4% 457- 
out and out to pay debts. Fide 2 Lem 359. And that in 1 
int + caſe, the reſidue of her perſonal eſtate ſhall not go in exone- + 4ſt 9x. 
nion of the real. . 32 
* 13. 4. by will gives ſeveral pecuniary legacies, and after de - 
ies Jands to truſtees and their heirs, in that they do and 
tall, by mortgage or ſale of the ſaid premiſes, or any part there. 
4 pay and fatisfy his debts and the faid legacies and funeral 
1 then he deviſes all his goods, chattels and houſhold- 

ſuf in ſuch a houſe to another; and then goes on in theſe words, 
dl the refl and refidue of my perſonal gate I give and deviſe to 
a wiſe, whom 7 make ſole executrix. Per Cur, the reſidue of 
the perſonal eſtate belongs to the wife, in the nature of a ſpeci- 
ick legacy, exempt from debts, legacies and funerals ; for though 
the perſonal eſtate is the natural fund for them, yet here. he has 
expreſly provided another for that purpoſe, by words of an impe- 
ntive ſignification, that trufkees do and (hail, &c. which is 
ſronger than a bare charge of them on his real eſtate, and might 
de intended only auxiliary to his perſonal eſtate, which, with- 
but words of exemption, might be liable in the firſt place; and 
hough the words reft and reſdue of his perſonal eflate, are 
qaerally underſtood, reſt and refidue after debts, legacies and 

nerals ; yet here they are relative to the laſt antecedent of the 
riſe of his goods, chattels and houſhold-ſtuff at ſuch a houſe, 

d paſs to his wife as a ſpecifick deviſe in the ſame manner as the 
ext preceding deviſe did to the deviſee thereof, and are to be 
nderſtood the reſidue of what he had not before particulalry de- 

led ; not the reſidue after debts paid. Zi. 1724. Adams and 
iel at the rolls, : - LY 
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2. I F lands are appointed to pay debts, the heir is intitled wha 
in int. 
medy again(t the truſtee, and not againſt the purchaſer. 34 C4, 
C and Afton, 2 Chan. Ca. 115. L II not in — 


2. If a term for is created for a particular purpoſe; 2 
raiſe portions, c. "© ſurplus ſhall go to the heir. 1 Sal. 75 
23. But where J. S. made her will in the following words, 94, 
7 N. ta be my executor of this my laſt wi 
and I do give ail my plate, real and perſonal, to diſpoſe of for th 
payment of all my juft debts, and for the ing of all fa 
legacies as I have herein, or by the. codicil annexed, bequeathed un 
my executor above-named ; and gives ſeveral legacies in 
and amongſt others 200/. to her uncle, who was heir at hy 
and by a codicil gives the filter of H. N. her executor goo/, | 
gives him nothing; and it was held by my lord keeper and fo 
judges, that there was no reſulting truſt for the benefit of the heir 
and that H. N. had a fee, for otherwiſe he would reap no bene 
by the deviſe. Hil. 22 Car. 2. North and Crompton, 1 Chan; ( 


| 4 If lands are deviſed to t-uſtees to ſell, and out of the mar 
” ariſing by ſale, amongſt other ſums, to pay 100 J. to his heir 


Frs = 2 rs gers 


— 
[EW | 


162. 8. C. a- his eſtate, the land ſhall not be turned into perſonal eſtate; n 

Mad. 152. 2 more ſold than is nece to pay the legacies ; and the heir ſh 
Sw >? 115, have the reſidue as a reſulting truſt. Paſch, 1701 Randall; 
121.8. C. I P. Bookey, 2 Fern. 425. . 5 . 
nt. 390, 550. 5. So if A. by will deviſes his land to truſtees to ſell, and 
8. C. 3 P. Wax diſpoſe of the money as he by writing would appoint ; and for w 
TH 18 of appointment, to his four nephews, and A. by writing appoi 
pers ry his truſtees to pay ſeveral ſums to ſeveral perſons, but not nc 
Abr. 499. () : 

the value of the land; the heir ſhall have the : reſidue, and n 
(a) It ſhould be the nephews, as an intereſt reſulting and not diſpoſed of. Decre 
next of kin in Ni. 1506. The city of London and Gar way, 2 Vern 571. 
ee K 3 6. If A. deviſes his real eſtate to executors, to be ſold for pa 
Prec. Chen, 81 ment of debts, the ſurplus, if any be, to be deemed perſonal « 
S. C. 3Will. tate, and go to his executors, to whom he gives 20 J. a-piece, t 
rep. 194. 8. Cſurplus ſhall be a truſt for the heirs at law. Ja) Decreed and 


3 firmed in the houſe of lords. Counteſs of Briftol and Hungei 


. 2 | 
tin ces ae. 7. If lands are deviſed to three perſons and their heirs, tot 


Vernon's miſtake uſe of them and their heirs, upon the truſts after · mentioned, 2 
was, that the then the teſtator directs them to convey part to A. for life, a 
ar phage other part to B. in tail, but gives no direction as to the remain 
e at law to in fee, tho. two of the truſtees be related to the teſtator; yet 
the teſtator. remainder will not belong to them, but be a reſulting truſt for 


* 


1 N e heir. | 11 . 2 a P 4 Chen. 
enn 
8, Bit where 7. &. by will deviſed to his couſin' 7. Af. by jn in 2 heir ts 
name, all his meſſuage called, c. to have and to hold to him and the lands. Ibid. 
his heirs for ever in truſt, to be ſold for the payment of all his 32. 2 Yer». 
debts and legacies, within a year after his death; and makes him 247+ S. C. 
executor ; but gives him no legacy, though he was as nearly related 1 
to him as the heir at law: and it, was held by two lords com- perſonal eſtato 
milkoners againſt otie, that there ſhould be no reſulting truſt ? for as executor, ex- 
then the executor, who was taken notice of as couſin, would have cluſiveof the de- 
nothing bur his labour for his paitis. Ach. 1691. decreed, Con- ji in truſt? | 
aapbam and Malis; which was affirmed in parliament. (a) (ge Wo 
tat a ſufficient dequeſt to him, and' intend the furphus of the real. eftate ( 
Ro we hls heir at law. : 85 Lord A e of Mill A hex & is 


C. 2 ſaid that he had looked into the journals of parliament, and chuld not find that 
this cafe was affirmed, ACS: Notes. „ 7 | | 


(G) What things ſhall go to the heir, and not io the 
1. IF there be'a mortgage in fee, and two defſcents caſt, and 

there is a. due * it 2 the value of the land; and 

though the 'mortgagor ſays he will not redeem, yet it ſhall go to | 
the (5) executor, and not to the heir ; the equity of 1 7 To whom 

ut being forecloſed or releaſed. Mich. 1699. Tabor and Grover, the m 

2 Vern. $67. : 1 = money is to be 
1. But if & mortgagee in fee enters for a forfeiture, and after Pd, vide title 
ſeven years enjoyment abſolutely ſells the lands to J. yg. and his 3 
heirs ; this eſtate ſhall not be looked upon to be a mortgage in the * ” 

hands of J. 5. ſo as to- make it part of his perſonal eſtate ; but it 

all de for the benefit of the heir. Mich. 1684. Cotten and ts, 

"ou 271. — .. of IE Es : 

3. If a man has ſeveral mortgages, one of which is a mortgage „ -- | 
in be, on which he entered for a forfeiture; and he deviſes 1 e _ 8. * 
ds which were mortgaged in fee, to his two daughters and cord”, , _ 
their heirs ; and the other mortgages to them, their executors, Er. Gilb. Eq. Rep. 
and one of the da dies, ber ſhare of the mortgaged lands 13 * 

i fee ſhall go to ber heir, and not to her :dminiſtrator ; for it 7 
was the teſtator's intent, that thoſe lands ſhould paſs as real 

tate, though between him and the mortgagor they were but a 
nortgage. Hil. 1706: Ney and Mordaunt, 2 Vern. 581. 

4. If the heir of the mortgagee forecloſes the morgagor, yet 
the lands ſhall go to the Exerutor; unleſs the heir thinks fit to pay 

kim 1 and then he may have the benefit of the 
| egen 2. Vern. 65. . k A 1 . 

5. If mone marriage- articles be a to ont in 5 
ln end ted? on the huſband and wite for life, plow. = 
ther iſſue, remainder to the hufband in fee ; with a proviſo,/ her 
in eule the huſband died without Hae, the wife might make her 
tkQion, whether ſhe would have the land or givty.* the hut 
bind dies before any 


purchaſe made, leaving his wife e/ehit of a 

kugbter, who was born ſvorafter-his death; but died at amdnth 
ad hiſs money HAI not be laid out ima purebaſe, for the benefit” 
al the betr of the huſtuud, but ſhkll-go to the wife, as addiiniftra» - 


ax to her huſband and daughter: but & would be ochewiſte h 


73 
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. * x bill been brought in the life-time of the infant: per North lotd 
keeper. Hil. 1684. Kettleby and Atevood, 1 Fern. 298, 299. But 
this decree was reverſed by lord Zeferier,, who held, that the 

money was bound by the marriage ent, 1 Pers. 471. Bu: 
if money be agreed to be laid out in land, in a marriage-ſett]e. 
ment, and there is no iſſue, whether this money ſhall be lookeg 
| upon, as land, and thereby defeat fimple ocntract- ereditors, part. 
1 154. | 


TS 


ney, is agreed to be laid out in lands, to be ſettled on them and 

the heirs of their bodies, without mentioning how the remainder 

| over ſhould be limited, and they both die without iſſue, and before 

| any purchaſe made ; the money ſhall be paid to the heir of the 

5 huſband and not to the adminiſtratrix of the wife, though the 

ſiuived the huſband. Paſch. 1687. Knight and Athyns, 2 Van. 

N 20, 21. 520. 2 Chanc. 400. Gill. Chanc. 246. 3 P. wit 
Pree. in Clas: Rep. 217.8 Prec. Chan, 252. 2 Wile. 329. | 

23 · Her 5. If by marriage-articles it is agreed, without any poſitive co- 

S. C. venant, that 500 J. being the wife's portion, thould by the conſent 

of. the huſband and wife be laid out in lands, and fettled on the 

zon huſband and wife for their lives, reniaindet to the heirs of their 


to the 


| fer 
the huſband,for lords commiſſioners, againſt Hutchins, Paſch. 1691: Symons and 
that there was Rutter, 2 Vern. 227. Gill. chan 247-5. 

_ creditor in the caſe; and did not take it to be the pri intent of the articles to have 

þ — 8 agreement to purchaſe but only that it might be pur- 

| chaſed, if the huſband and wife ſhould ele& and agree to have it ſo; but Hutchins cont, he 

| thought that the intent of the parties was that lands ſhould be ed, and that for-the 
remainder- man the court ought to decree; and relied on the e of Annand and H, 

Withwick and Fermy, Attwood and Ketthby, formerly adjudged in this court. Vid. 3 Jil. 

Rep. $18-9- This caſe examined, and Hutchins opinion approved by Jeiyl maſter of the rolls 


J 


8. If « man purchaſes lands in his own name, and takes an 
_ aſſignment of a mortgage term in the name of a truſtee, yet 
the tera ſhall attend the inheritance, and go to the heir. Hi. 
1680. Tiffin and Tiffin, 1 Fern. . 
9. So if a purchaſer takes the mortgage term in his own name, 
and the inheritance in the name of a truſtee, yet it ſhall go to 
the heir, though not mentioned to attend the inheritance. Mich. 
35 car. 2: North and Langton, 2 Chan. Ca. 156. 2 chan. Ry. 
271. 8. C. But where a term attending on the inheritance ſhallor 
ſhall not be aſſets, vide what ſhall be aſſets, title executor and 


| in Chas, 10. If a woman who is a ceflui que truſt of a term having 
= "+ 575 the inheritance in her, -marries and dies; the term ſhall attend the 
Freem. 238. inheritance, and not go to the huſband as adminiſtrator of his wife. 


* 


1 
8. C. ecerÞ. Ib. 1nog. Beſt and Stamford, 2 Vern 520: 1 Salk. 154. S. C. 
11. If the nts father ſeiſed in fee of lands, articles to 


the houſe is built, the heir may compel the builder to build it, 
the farher's executor. to pay for it. deereed between Hot 
aid Hab, eb. 6h4. 2 Fern. 322. u 6 


2 pay 1 8. 1000 l. to build an houſe on the premiſes, and dies be- 
. 


6. If the wife's portion, and the like fum of the huſband's me. | 


Oo s S 


py Heir and Anceſtor: ay 
12. If the dean and ch of — make a leaſe to a man, . 
and” adminiſtrators, for three lives; this ſhall be a 


NN eftate, and go, to the heit; and not to the executor z 
ger Cur” but the cauſe ended by compromiſe. | St. Job's college 


md Thema, er 20. Feng 4 8 
glaſſes, cho in t er- Yi wh . ah 
ble eſtate, yet if put up inſtead le ar Kae. 8 8 bf * and 
= mpg ; il AS ESE INS 
ought not to come to the heir or dis 7. 1705. , C. 64. . 
d du and Cave bart. 2 Vern. 508. * —— 


60 What ſhall be 27 by diſcent in the hands of 


eir. 


What ſhall t% 


W ity of redemption of a mortgage in fee, though 


. 


2. If a nian obtains judgment againſt an heir, who has a rever- 

boa in fee deſcended on him, the judgment is only of aſſets, quando | 
aciderint, ündl the creditor cannot by a bill in equity compel the 
heir to ſell the reverſion ; bur ſt expe al all Hil 1690. 
Fertrey ind Fortreyi 2 Ven. 134. 


fie Gone E 2 

Ir . heir bb inxitled . an Ade after the death 

A i al, Aich, if in poſſeſſion, is · worth 800 J. and he 

nat off by his. father, and deſtitute of all means of livelibood; 

ad he for 30 J. paid him in money, and 20 l. fer ann. ſecured to 

te paid him during the joint lives of him and his father, abſolutely 

ameys his rematader in tail to . S. and his heits ; and the 2 

ber lives ten years after this conveyance, yet the heir ſhall be re- 

lered againſt this © conveyance, although it was abſolute ; and though | 

7. 8. had loſt his money if the heir had died in his father's life- 

ine; per Nottingham L. C. Trin. 34 Car. 2. Not and Hul, 1 Vern. - 

% 168. But upon a re- bearing, this decree was reverſed 

North lord keeper, who ſaid he could not relieve the heir, un! 

the declared a law in chancety; that no man muſt deal with an 

"ha his father's life-time ; but upon a ſecond re-hearing, 12 

it decree was reverſed, and the f eſtabliſhed by Jefferies 

Mo ſaid, that he took it to be an unrighteous bargain from he 

egtinirig, and that. nothing which happened afterwards cotild help 

* 2 Chan. Ca. 10. 8. C. 2 Vern. 27. 8. C, 

2. If one intitled to an eſtate; after the death: of two old lives; 

1 3700 to ay 700 J. when the lives fall, and mortgages tho 

1 e though. both the _— within two md 
: - T3 


| not & law, yet is aſſets in equity; and if aliened ales — 1 
& releaſed by the heir, be ſliall be anſwerable for the value. Paſeh. 1 © 
1688. and Gower, 2 Vern. 61. q a 


(1) Unreaſonable bargains and ſecurities obtained Vide the caſe 
from — in whut caſes o be ſet aſide. Vide I 
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(A) Of idrots and! hunaticks, wha are fuch, bow ford 


| hereof the fower and duty of 


'T 
and "aligns, during the ideocy of the ſaid! L. D. after i 


aid ideot : and upon arguing the paint, wa. the- cuſtoguy. 
of: an ideot can by law be granted to a man, his executors, admit 


Of nts and Lunaticks. 


yet there (hall be no jolitf Ca] agrinſt this hargain. Fi. 1642, 
es og. Gay and Loyd, 1 Vern. 141. 5 


0 A P. XX XII. 


Of Ideots and Lunaticks. 


to whoſe gad te be committed > and here of the 
power and duty of their committees, and of abuſe 


done them. 


9 


(A) Of idtots and hinatichs, who ane fach, bot 
ud, to, whoſe cyſtody ta be commuted; al 


: 
. CC 756. 


HEA SFE. 2H F FFS Zens ngeg ae 


. 


ben, and of abuſes done them. © 


HE king by letters patent granted to . the 
C. D. Habendum to A. his. execnwors, ad 


o 
5 [ 
cnſtody. 
„% 
9 UN 


S „ 


. 8 


death. of A P. obtain'd letters patent for q cuſtody of 


NY 


Of Ideot and Lanatichs. 
| . my lord chancellor jaclined that it could not; 
x thongh it be an advautage and emolument to the king, yet it is 
pupled with a trult ; and if the grantee mould * 
ale an infant executor, it would be highly inconvenient; and he 


ar hatt, and the cud of ber was 
on application her to have 
inſiſted, ON & the wee the 


the cuſtody, ſhe 


propereſt perſon for that purpoſe ; for being intitled to adminiſtration 
to the Junatick, ſhe would be the more careful of her effects; and 


the objection to a guardian as next of kin, who may inherit, will 
Chancellor held, that this was not a matter of right, but of pru- 
dence, -and that he would not remove her from the cuſtody of 
the ſtranger, nor ever grant the cuſtody of a lunatick to one who 
ſhould make gain of it ; but he ſaid the ſiſter ſhould be called to the 
farly account before the maſter. Lady Cope's caſe, 2 Chan. Ca. 
239. | | oo | 
4 A lunatick, before he became ſuch, made a mortgage of a 

pod part of his eſtate for 50 J. afterwards his committee transferred 

tlis mortgage, and took up 3 or 400 l. more upon it; and my 
U Keeper declared, the mortgage ſhould ſtand a ſecurity for 5ol. 
tnly ; and he likewiſe held that the committee of a lunatick has an 
late but during pleaſure, and therefore cannot make leaſes, nor 
uy ways incumber the lunatick s eſtate, without ſpecial order of 
Ws court, where the profits are not ſufficient to maintain the luna- 
And as to improvements and buildings, made by a committee 


5 ® the lunatick's eſfate, that the heir, upon the lunatick's death, 
tult be let into the eſtate, without making any allowance for ſuch 
and Merchant, 1 Fern, 


1 Mich. 1634. Foſter 


5- The cominittees of a lutanick, haviog ioveſted part of the 
Wagick's perſonal eſtate in a purchaſe of lands, made in the 
ktanick's name, to him and his heirs ; the queſtion was, whether 


Ml eftate, into a real eſtate, and thereby defeating the next of 
A. in favour of the heirs at law. And after great debate, and 
he luxanick, whereby it is provided, that the ſurplus ſhall be 
Ry kept and delivered to him, if he recover; if not, upon his 
al to de employed for the benefit of his ſoul, &c. The court 


: 


wot hok in this place, becauſe there is no inheritance. My Lord 


Ke committees had not exceeded their power, by changing the per- 


n reading the ſtatute made touching the granting of the cuſtody 
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278 of and Lunaticks. 


| decreed an account of the perſonal eſtate, and the lands 

to be ſold, and the money to go and be devided as — 
Prec: in Chan, àmongſt the next of kin. Mich. 1690. Aal and Awdly, 
203. Tris. 2 Fern. 192 
1202. 8. C- 6. If a man forcibly takes away a lunatick, whilſt the ; is wk 
ufider the commitment, and marries her, this is ſuch'a contempt; for which 
5 the court of chancery will commit him, but if the marriage ig 
ſtates it ; Mrs. afterwards held good in the ſpi pri] our (as f may be by bein g con, 

4. who was ſummated in one of her lucid intetvals) on it ap. 

— as pears, that ſhe is reſtored to her underſtanding, 9 d ſhall be 


a lunatick, diſcharged, 3 and the commiſſion of lunaey racated. Trin, - or 


was forcibly 
taken away by L Alter s caſe. 
F. and married to him, (for which l 
troverted in the ſpiritual court; the was now b 


lord ke er was of opinion the was in her right | 
me th be diſcharged of the commitment, and leſt to her to de 
— 2 r ro gages committee ? r 


though the is not out of · order 


ot à prerogative but 2 
— Ho t not to tzo gh good Þ wo Bj „5 


diſcharze her from it: he ſaid, a e did contraQ when mad, and 
. when ſober, iz would be ud be good. The reporter adds, that fir 
'if he hed hnewe the pane „where the marriage was * 

yes, often, how elſe EE Conran Rid. 204- 


0 B ) What adts of Ideots or Lunaticks are good, va, 
Cn. or voidable. 1 


I. Proms who is non compos ment aliens lands, this hall ax 
be reſtored to himſelf in chancery, upon a matter of equity 
againſt the maxim of the common Ev. 1 Roll. Rep. per lod 
Chancellor and F. Dodderidge. Q. 

2. J. 8. by inquiſſtion was the 23 of Fune 1664, found: 
lunatick, with # retzoſpe& of 17 years; it was likewiſe found, that 
Be aſbgned à debt ſufficiently ſecured to him for the "purchaſe of a 
certain manor; and on a bill — in his behalf by the attorney g- 
_ hefal, jaſtice'Tyrrif held, that he ought to be relieved, and of the 
fame opinibn was my Lord Keeper; on a rehearing ; and * 
that it was not neceſſary, that the lunatick ſhould be a party, bu 
gave the defendant leave to traverſe 1he inquiſition. eh 20 
Car. 2. the atiorney jenerat on behalf of Smith a lutanick and Sir Rol 
Parkburji, t Chan. Ca. 113. Vide 1 Chari. cu. 153. S. C. _ 
and there hefd; that it is neceſſary, that the lunatick ſhould be n 
à party; ſecus of ab ideot, and that it was diſpenſed with in the 
above e, becauſe he ſhould not be admitted to ſtultify himſelf 
3. If A. tenant for life, with remafder to bis ſon in 
tail, remainder to B. in fee, and A. being. nom compos, ſurrend 
by deed to B. before he has a ſon, this deed of ſurrender is abk 
lutely void, and the contingent remainder not deſtroyed. - Tbonſia 
J. kn. 313. and Leutij ; adjudyed in H. N. and affirmed on à writ of error i 
WS the houſe of lords, Show. P. c. 150. 2 Sal. 427. 8. C. 3 1 
D 4g. 361. 284. 2 Kl. 576. 8. C. vide 2 Chan. Ca: 103. where 2 cv 
Fearns cont. veyance made by a 1 of woo ; underſtanding was ſet aide ; K 
Rem. 33, 241. 2 Fern. 189. 
4 A4. obtaincd a purchaſe at a great undeivalue by deeds 

fines and recoveries, from one who was a lunatick, and © 
application of his committee, the purchaſe was ſet aſide. 2 Vern. 618 
vide 2 Vern. 414. that a ſettlement made by a lutanick, thoug 

Hot vnreaſorable, ſtall te ſet aſide ; vide 1 Fern. 155. where t 


. 


Of Ideots and Eunaticks. 
court directed that a ſettlement, which was intended to be made by 


one who was found a Junatick, but it was urged was reſtored to his 
underſtanding, ſhould be made by fine in C. B. that the Judges 
might inſpe& and examine him ; vide 1 Vern. 105. that a will made 
by one who afterwards becomes non compor, is not revoked by his 
being found afterwards a lunatick ; and that a, bill will not lie to 
eſtabliſh the teſtimony of the witneſſes to it in perpetuam rei me- 


25. A bill was braught by a lunatick and his committee, to ſet 
afide a ſettlement, which had been obtained from him by the defen- 
dant, before the iſſuing out of the commiſhon of lunacy ; but ſubſe- 
quent to the time, wherein by the commiſſion he was found to have 
been a lunatick; and the bill charged ſeveral acts of infanity and 
diſtraction, previous to the making of the ſettlement, and the ifſu- 
ing out of the n charged likewiſe that the com- 
miſſion of lunacy was ſtill in force. To this bill the deſendanis de- 
murred, for that twas againſt a known maxim 3 any 
g the 


perſon ſhould be admitted to ſtultify himſelf, becauſe, con- 
tinuance of the lunacy, he cannot be ſuppoſed to know what he did: 
But my Lord Chancellor br gy 9 demurrer, and ſaid. that 
rule was to be underſtood 3 
Fee dee bu not 69 at dar by bm 1 the ee 
unacy; not as to to judi 
of himſelf; befdes, here the ce © ho plaintiff, and 
the ſeveral charges of lunacy are by him, in behalf of the Junatick ; 
and it has been always held, that the defendant muſt anſwer in 
that caſe ; and ſo he was ordered to do here, though the ſettlement 
was not unreaſonable in it ſelf, being only to limit the eſtate in 
queſtion to the defendants, the uncles, in cafe of failure of iſſue male 
of the lunatick, ern Be Oe — the — 
conſiderable portions ree daughters, a power of revo- 
(ation, Mich, 1729. Rider and Ridler, at my Lord Chancellor's. 
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AF. XXXIV. 


| 
| 
. 5 5 g 
Infant. | 
8 penn: 
ene, tr, how-far favoured in t . 
(B) How far bound in equity or lefe favoured then ol 
(C What ads of infants are good, waid or woidable. 
0 
2 


9 


' 1 


) Infants, Ves. far favoured in equity. 


I, 
' 1:P'F mn intgsdes upon an infabt; be flall reodive the profis (i 
) The irte- i but as-gardianz and the infant ſnall have an account- againi 
"tt of tante, m in (a) Chancery, as gardian. 1 Vn. 295. per Lord Keeper. i | 


ſo far regarded | | 5 | | 
and taken care of in this court, that no decree ſhall be made againſt an infant, without having 
2 day given him, to ſhew cauſe, after he comes of age: An infant may by his Proctein Any 
call his guardian to an account, even during his minority. If a ſtranger enters and receives the 
of an infant's eſtate, he ſhall, in conſideration of this court, be looked upon as a truſlce 
or the infant. Per Holt Ch. Juſt. in his argument of the caſe of Lord Fall lad and Bertie, 3 
| Fern. 34%. this court will decree building leaſes for ſixty years, of infants eſtates, when it ap- 

| Pears to be for their good. 2 Yern. 224. | | ; 1 


* 2. If a man, during a perſon's infancy receives the profits of 
an infant's eſtate, and continues to do fo for ſeveral years after the 
infant comes of age, before any entry is made on him; yet he ſhal 
account for the profits throughout, and not during the infancy only. 
Decreed Paſch. 1699. Yall:p and Holeworthy. 

3. An infant cannot be forectoſed, without a day to ſhew cauſe 
_ after he comes of age; but the proper way in ſuch a caſe is to de- 
cree the Jands to be fold to pay the debts, and that will bind the 
infant; per Cur*. Booth and Rich, 1 Fern. 295. But if there be 
2 mortgage, and it depends upon a diſputable title, fo that no money 
| can be had by an aſſignment of it over, equity will not decree an i- 
fang 85 forecloſed till he comes of age, 2 Vent. 351. 
Peg. in Clan. 4+ If lands are deviſed to be fold for payment of debts, ue 
of 28 185, lands may be decreed to be fold without giving the heir, who ©: 
. and P. | | | 0 
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229. 8. C. c- 


Prec. in Chan. 
cer d. 


33 1 


4 


when 


10" AP © 


aſterz 


thew cauſe, 


= 
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voured than at lau. 


any time 


him to 


$ evidence 2 


4 


2 Vern. 429. 
agajnſt him at 


» 


anſwer by 


thout any day given 


read, or admitted 


but if a f 


in an 


8 a 


‚ 1 


ſhall be read 
worle, 


wm 


, 
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BY Infants, how far bound in eq 


1 422 


ſhall demur in 
equity as at | 
the law, ide. Fin. 
-. Tit. 5 


where t is 4 


the nanertry of 
ern: 73. 


equity, when the 


5. 108 
g 


z and 1 Yern. 


an infant. 2 Chan. Ca. 1 63. 


w. To 
8 


equity of redemption. Vide 


bond, in which the heir is ex. T! 


 aafvevia 
durin 
6 vide 1 


"IF; 


Boer 


tin may iſle 


ſequeſtration 
. Ist Way be for 
2 Vu. 350 


N 
4. If 


an anceſtor dies indebted by 


preſſy bound, and leaves no perſonal affets, and the lands deſoend 


CCI = ſatisfa ction, 


n an/infigr heir, whether equity will, 


* ſhould have demurred at law. 
heir 


1. ]Nfants have been obliged 


2. A 


2 


L. 


( 


2 


368. Gilb+ 


Enfant 
3» 3 
Rep. 6s. 


428. where the 
eeree reaſonable; 


- Hen: of lands fntalled 


nds to- her daughter, and 
her danghter to enj 


, 


fon 


in-equity, 


, that he thought fuck a d 


adds a_Dubitatur to it. 


l N 
dies, leaving an inſunt 
| by : . — » 

„ <-* WF ” = 2 4 
[ 4 
fands; 


3 her ſon other lands 


give: 


* — — f 
1 
* 


may 
witt gives her ifnitailed hi 
from; her ſon to 


of: the 

by her 
$2 bond 

langs, 


bc the 


5. If 
mf by 


2 


1 
e 
l 
5 
ſe 


8 Trim, 1691. Thomay and Gyla, 2 
232. - 
6. If lands are by will to a woman and the heirg of of ber 
body, and it is „ k ſhe left no ſons, and only two 
9 the eldeſt ould yay the younge, 300 1. and have the 


ak 
1 
: 


fi 
01 


421 


os. 
75 


lottery- tickets _ her ſrins op condi 
that i them came up 2 prize of zl. or more, they ſhould 
give „ the ticket given the 
M ho was an infant, came up 1000l. prize; and it was held, tha 
the daughter was well intitled to a moiety; for a gift to an infant, 
en condition, binds him as well as another perſon. * 1706, 
Scot and Houghton, 3 Vern, $60. F Es | 


(C ) what afts of infants are 20 void or voidable 


Fan infant ſells lands for money, and purchaſes other lands 
1 with the money; yet this ſale made by the infant ſhall not be 
helped in chancery, becauſe the perſon of the infant is difabled by 
 @ maxim in law. 16 Fac. 1. or Lovd Chancellor, Dodderidge and 
Hutton, 1 Rol. Abr, 376. - 
2. But if an infant makes an agreement, and receives intereſt w 
der it after he comes of full age, ſuch agreement ſhall be decreed 
him. Hi. 1682. Franklin and Thornebury, 1 Vern. 132. 
. So if an infant makes an exchange of lands, and Continues in 
4 after he comes of age, be ſhall be bound by it. 2 Veri. 
225. , fer Curiam. 
+2 & nr a truft for pay: 
ment of younger childrens porgons might not be ſold, and of by 
| his avſwer to-- ſettle other lands for raiſing the portions ; A. ſhall he 
bound by the offer made hy him in his anſwer, if the other ſide ace 
thereby delayed ; and if the infant H. does not immediately he 
his coming of age apply to the court in order to retra& his offer, 
| and ajyend his anſwer, Decreed, Cecil and The Earl of % 
Iiſbury, 2 Vern. 224- | 
5. If an ipfant horrows a fo of money, 55 which he gives, 2 
bond, and deviſes his perſonal eſtate (being of ſufficient capacity) 
for the payment of his debts, particularly thoſe he had {et bs 
hand to, this bond-debt - ſhall be paid, "Decreed yOubs Hampſon 


hand Lady Sydenham, Nel. Chan. rep. 55. 


GEASSESSEE FESEFES REPRTS, 


n 


Trarzreers'n 
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Hfant. 283 
6. If an infant executor aſſents to a „ ſuch aſſent (a) ( An infant 


od, | i | ecutor, 
fall be good, if there are ſufficient aſſets beſides to pay debts 3 Sefa Goren, 
Ius not. Per lord keeper Finch, 1 Chan. Ca. 256. 7 — op 5 


> age, capnot bind hjmſelf by his aſſent to a legacy. 5 Rep. 29. Ce. Elize 719- 
7. (a) An _ NY at ſeyepteen Sy nag dem- | 
mit 2 deva/tavit till he 1s of (ö) full age. per NM ord keeper 
1 Fern: 328. (a) Qu. vid. the latter part of the note here, con! a(d) Where * 
. e 1 hi 8 . 
annexo to Or NET en 
Minoritate ; but ths adminiſtration ceaſes when the infant is ſeventeen years of age (a) ; is 


c) And 
273 


i infants ſeiſed or poſſeſſed of eſtates in ice in truſt, or in mortgage, are enabled te 


make conveyances of ſuch-eftates. © 
10. In chis calc it was urged, that by the euſtom of mer- 
chants, infants were compellable to account as factors; but the 
dem held, that though an infant may b- an executor, and ſhall 
be charged, becauſe the law enables him; ſo he may be charged 
in trover, becauſe a tort, yet ncither on à contract, nor as bailiff, 
nor for goods to carry on a trade, can he be charged; and there- 
fore when they are made factors, ſecurity ought to be taken from 
7 9 for their accounting. Trin. 1700. Smally and 
na : CNL as. > WAY SM . ' a EA 
11. A. having married an heireſs, who was but eighteen years 
of age, and ſhe being with child, A. petitioned the king, that he 


fleas to take a fihe'or common recovery, ſo that the petitioner 
jw da ſure of an eſtate for life in the premiſes. The king in 
aſwer ſaid, that he was ſatisfed of the petitioner's merit, but re- 
ferred it to the lord chancellor, to report what was fitting to be 
done therein; who, upon hearing counſel, declared he thought 
the petitian reaſonable, and that he would report the ſame to the 
king accordingly. "Sir © Humphry Mauckworth's caſe, 1 Vern. 461. 
Note; Serj. Maynard obſerved, that the petition was inartificially 
drawn, in {raying, that a fine ar common recovery may be taken, for 


(d) An in- 


bat o fine cnnat be taken rom an infants but a (4) recovery may, by fan enher by. 


* 


the King's ſpecial direction. 


himſelf, or 


guardian, cannot ſuffer a common recovery; but if he obtains a privy ſeal ſor that pur, 
he may ſuffer a recovery. 10 Rep. 43. Where ſuch recoveries have been, vide 


- 199. Cro. Cap. 305. 1 *Rol. Abr. 73 1. And wide 2 Salk, 565. where J. S. being 


of the age of nineteen years, his ſiſter, who was the next in remainder, and alſo his heir,” 
titioned the king for leave to ſuffer a common reco-* 
the common pleas, before whom ſeveral precedents 


d recoveries ſuflered by infants upon privy ſeals, were Cited ; but wad es having obſer- 


married one of his footmen, and he pe 
very, who referred it to the judges o 


del, that ſeven of the petitions were by ſathers, upon the marriage of their ſons, and an 


equal recompence given ; and that here was neither father nor marriage in the coſe; - 


dey diſallowed it, and ſaid, that this matter had been carried too far already. 


r A 7 pies wo 
niſtration preſently ceaſeth, (a) 5 R 6 Kep. 67. 2 Ia. 398 infant 
intitled to an adminiſtration: ID — in 


vou.d be pleaſed by privy ſeal to direct his juſtices of the common _— 
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 Injundlion. 


GAP. XXXV. 


Injunction. 


(A) Injundtians, in<ohat caſes, and when to be granted 


(B) What ſhall be a breach thereof. 


(A) Injundtions, in what caſes and <ohen 
to be granked. . 


3 Truſtee having contra ted to ſell an eſt a te to one perſan 

— 3 and the cui que having actually ſold it to another, who 
3 3 oft . Meved for an (a) injunction to quiet him in the poſſeſſion, being 
injunctions to diſturbed by the truſtee ; it was hald by my lord keeper, that an 

ſtay proceedings ĩnjunction for quieting the poſſeſſion, is only able where the 
at law, vide plaiatiff has been in poſſeſſion for the ſpace of three years before 

— title courts, and the bill exhibited, upon a title yet undetermined ; or in cafe the 
That — caufe hath been heard, and judgment paſſed upon the merits of 
will the cauſe by the court. Lady Paine caſe, 1 Vun · 156. 
not grant an injunction, unbeſs a right appears, vide I Fern, 127. I Chan. Ca. 165. 1 Vers. 
276, 120. will ee eee vide 2 Chan. Ca. 80, 1 Chan. Ca. 75, 2 Chan, 


2. If a perſon is ſued at law for irregularly ſerving the proceſs 
of this court, an injunction will be granted to ſtay the proceedings 
at law, for the irregularity is auly puniſhable in this court. 1 
Vern. 269. 3 | 

5 An jajaaticals never to be granted before a bill filed. 4 

140d. 92. vide 1 Vern. 156. where it is ſaid, that the defendant 
cannot have an injunction, beeauſe he bas no bill filed. 

4. But where a mortgagee brought a bill ro forecloſe, and pend- 
ing the ſuit, an advowſon appendant to the mortgaged manor be- 
came void; and the mortgagee being hindered from preſenting 
brought his Quare Impedit; and the court granted an in junction on 
the defendant's application, tho he bad no bill filed. 2 Yer» 
401. 


S co wo a> a 


2 i245 ©» et Of, ©, =o 


SS CTY G5 


Iunction. 
*5. fo view « ena; hecadly the death of the lady Gerrard, 
2nd the defendant was her executor, who being ſerved with a 
copy of the bill of por" _ lord keeper's letter, would 
appear, in ; upon motion an injunction was 
—— IA not revived ; ad the cafe of Arm- 
foe, and 22 was cited, where, before a demurrer deter- 
intiff had an injunction on motion. Trin. 1700. 
— Hamilton and the Earl of Macclesfield. 
. Pn So where the lord Wharton had an injunction to quiet him 


ſſeſſion of the mines in queſtion z and upon hearing of 


2 an iſſue was directed, to try whether the mines in queſ- 

pre within the plaintiff's or t's. manor ;. the iſſue 

was tried at bar, found for the plaintiff; then the plaintiff 

died, and a bill of revivor was brought z and before the ume 
the 


for 
De ronk XV. * 
ance of workmen, between wal Gone 


work out the mines: and an. injudtion was 
cauſe was dot] revived. Mb. 1702. Rabin 


(B) What ſhall be a breach thereof. 


there bea fur in equity e 
FF 
the plaintiff to enjoy the cloſe, till, Sc. and notwithſtanding the 
defendant, upon 4 title of common, puts in his cattle ; this is 
no breach of the injunction, for the common was not in queſtion 
by the bill. Zi. 8 Fac. 1. 3 55 
2. In this caſe, the was, whether the plaintiff was inti- 
ted to relief for wh ur received by the defendant whilſt a 
raiſe was 


title to a cloſe, and 


don; and my lord held be was not intitled, but from 
time of ettry; for if plaintiff entered, he might recover 
u law, and the injunction did not his entry. Mich. 


og. Tilley & Us' and Bridger & af 2 Fern. 519. 


was pending in this court; and the defendants had an in- 


. ———— enters. aha ; 
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286 Intereſt money. 


h 
4 
. xxxvi L 
* 
1 oberes 3 p 
| ye 
(4) W4 What debt ſhall carry intereſt, iid From whit i. 
B hoe here may be 
0 r hop aps 8 
(D) How debts, 2 before t Laie that I i 
Krain uſury, ſpall carry intereſt. elt 
0 What intere : 285 contracted in a ane country 1 
Hall carry boo 
1 
Jcͤ A 
en 
| with 
Dec 


* Tu What debt Hall carry intere) , and 4 fr 
„ . wa lime. | 


| 14 gives 2 legacy io bis grand-daughter an infant, to be 
| at ſuch time, and in ſuch manner as his wife, who 
| was Wap executrix, ſhould think fit and beſt for his grand-daugh- 
ter; and the executrix lives near twenty yesrs, and dies without 
ying the le 3 the legacy ſhall be paid with intereſt from the 
rape uph there * of | in the life 
of the executrix. Decreed Trin. 1684. Churchil and Lady Speale, 
1 Yen. 251 alegacy payable at a certain day, ſhall carry intereſt 
from the time of payment. 1 Yern. 2621 but queres whether there 
muſt not be a demand; for, 
2. Where a legacy was deviſed to 7 S. to be paid at a certain 
Pre rer · in Chan. - 1x ame, yet it was held, per lord keeper, that it ſhould not 
* * intereſt, but from the time of a demand made; though — 
af a debt. Paſch. 1701. Foliff and Crew, and = 2 Soll. 415. 
where it was held fer Cowper lord chancellor, that in caſe of a 
perſon of full age, be ſhall not have intereſt but from the time 
of demand; cut of ar infant, becauſe laches ſhall not be imputed 
to him. 
$f a mortgage is forfeited, and the mortgagor meets the mort- 
2 Freem, 274. gagee, and ſays to him, I have money now, I will come and redeem 


— and the twortgazee replies, that he qvould bold the 
morigaged 


. Intergft Money. 7 
lon 4 be cl, x greg Crone gh 


them if _ afterwards the 
GE money, more than 
the mortgage, and tenders it there ; but it does 


_ yy the devil 4 
e 


NN 
within 3 yet 


1 will be detreed, and the mortgagee 


Decreed Mich. : 15 Cor: 


and Burger, 1 Chan. 
c 29. and a like caſe i! Fein ws Ty, os 


8 Where toe may | be — po intereſt. 


F S. thotigaged 
. the defendant his daughter and heir, who was an infant, 659. 8. C: 

to ſnbfiſt on but the rents of the mortgaged eſtate ; 

'beitig fuffered to run in arrear three years and a 

i platorif grew ine at it, and threatened to enter on the 

_ his intereſt might be . principal; upon which the 

defendatit's mother, with yo her neareſt — ſtated 

the account, Sad the defendant he he 125 (who E then near of age) 

foned it 3 and the account being admitted 70 fair, it was held by 


4s] 


hid ts be, 


td had 1 
3 


ny Lord Chancellor, that chough r intereſt ſhall pot carry 
intereſt, yet that in ſome caſes, | ſome circumſtances, it 
vould be injuſtice, if intereſt ſhould not made principal; and the 


father in this caſe, becauſe it was for the infant's by who, 
vithout _ N __ been ar} 2. ſubſiſtence. 
ch. 1699. arl of TRE an Cromwell; 
by my Lord Keeper Wright, Mich 1701. 
24 If a mortgagee aſſigns over the 8 all the mon 

tothe mortgagee for principal and intereſt being paid by the "4 

te intereſt ſhall be accounted principal in the hands of the aſſignea, 

bit the account between him and the mo ſhall not conclude 

the morgagor ; neither ſhall the intereſt be accounted principal, un- 

bs there was a fair and actual aſſignment, and the money really 

pid. Paſch. t7 Car. 2. Smith and Pemberton, 1 Chan. Ca. 67. 

4 1 Chan. Ca. 258. S. P. per Lord Keeper, and by him ſaid to 

te the conſtant rule in equity; and that there was not a caſe to con- 

tedidt it, except that of Porter and Hobart in Lord Shaftſbury'z 

ine; vide 1 Vern. 168, 169. S. P. where my Lord Keeper faid, 

hat he thought'it reaſonable that the intereſt ſhould carry intereſt 

nh reſpe&t” to an aſſignee ;* and that though it was re- 

red otherwiſe in the Houſe of Lords, in the 2 of Porter and 

_ yet it was on account of the particular hardſhips which at- 

d. that caſe in all its circumſtances. 

P If A. mortgages for 450). payable at the end of five years, 

th intereſt at 5 J. per cent in the mean time; and about two 

is before the end of the five years, the mortgagee aſſigns over 

— for. 560 J. being the principal and intereſt then due; 

L, iball carry intereſt, tho the ſive years were not elaſped, the 
being forfeited by the non-payment of intereſt Decreed 

. wy Cladnon rnd Henchman, s Fon 195 vide 1 Chan. 

5 | Ca. 258. 


287 


that the W or that he was * Bat for this 
ſhall vide title | 


have no — from the time 1 the pace, becauſe of his wilful- Lens i 


his eſtate to the plaintiff, and died, leaving 83 Bac. Abre 


— 


— - — ——— 


+ Yet a Court of Equity will ſometimes extend the debt beyond the 
has been delayed by ii i 
| Show. P. C. 15. but Nate; adiyerſity is often taken, where the obligee and w 


rule, that He, who would he 


Hutergſt Money. | 
Ca. 25%. where it was declared by my Lord Chancellor, ya ; 
ſhould! be a rule, that a mortgagee (the mortgage being forſeiteg) 


ſhould have intereſt for interelk ; but . 
(Cy Where the intereft may exceed the penalty. 
Vide 3 Bac: 1. 1 F. one by will or deed ſub, ect his lands for the payment of h 
Abr. 6gt, 694. 2 there is a debt due by bond, the intereſt of 2 


Ante 91, 9% ach out- Tun the penalty, yet it ſhall not carry intereſt beyond the 
ty for the deſign of ſubjecting the lands was not to inereaſe 

| the debt, but to give a. further ſecurity ; but if the deviſee or truſtee 

neglects to pay in a reaſonable time, he ſhall, aſter ſuch negled, 


bo Though, i pay intereſt beyond the (a) penalty ; per Cowper Lord Chancellor, 


the regular 1 Salt. 154. 


practice in equi- 


ty, as well as at law; that an obligator ſhould not pay more than the penalty of the bond, the 
obligee having choſen his own ſecurity, and. made himſelf judge: Vi 1 Yer. 36%, 2 Fr. 50g, 

| x penalty; as where the oblige: 
injunGion; vide 1 Fern. 350. ſo if delayed by privilege of parliament; 

_ aud where the obli 

ſues in equity: for: in the luſt caſe the court will ſometimes, upon relieving againſt — 
nilty, decree principal and intereft, though the intereſt exceed the penalty, purſuant to fs 
equity done him, i di it to otherr. And this s to be the 


reaſon, why an obligee ſha intereſt after he has entered up judgment; for though in ſtrid. 


| Neſs, it may be atcounted his own fault, why he did not take out execution; yet as by the 
| judgment he is entitled to the penalty, it does not ſeem reaſonuble that he ſhould be deprivedaſ 
it, but upon paying him: principal, and che intereſt which incurred as well before as after the 


entring up of the judgment. 


(D) How debts, contrafted before the Ratutes that re. 
4 NMrrain uſury, pull carry intereſt. . 


1 1 Fa mortgagee receives intereſt upon an old mortgage, after 
1. the rate of 87, per cent. after fuch'time as the intereſt is re- 
duced to 61. per cent. by the ſtatute, pet he ſhall not be obliged to 
allow or diſcount the 2 J. per cent. towards ſatisfaction of the prinei- 
pal. Decreed Trin. 1688. Walter and Penrie, 2 Fern. 78. 2 Pur. 
145. S. C. where upon a bill of review, Rawlinſon and Hutchins, 
Lords commiſſioners, held. the decree: ſhould be reverſed, againlt 
Lord Trevor; but it ſeems to be now ſettled, that the ſtatute of 12 
Ann. cap. 16. which reduces the intereſt of money to 5 I. per cent. 
bas not a retroſpect to any debts contracted before, but that they 
ſhould carry-intereft according to the intereſt allowed, or agreement 
made at the time the debt was contracted. e 


(E) What intereſt a debt contrafted in a fareigt 
country ſhall carry. here. a 


*. 1. T S. contraſted a debt im Ireland, for which he gave a bond 

: and coming into England he was arreſted here for the debt 
an'l having brought a bill- fer relief, he infiſte@ among othe 
things, that he ſnouub not be obliged: to pay Iriſb inteteſt, the 
money being now to be paid here; but the court held Qthat be 
muſt pay Iriſb int ereſt, and that in all caſes intereſt muſt be * 
hola A ——=- 


* 


| intereſt Money, 

wording to the law of the country where the debt was contract- 
ed, and not according to that where the debt is ſued for; but held 
i reaſonable, as the money was now to be paid here, that the plain- 
if ſhould have an allowance for the return of it out of Jreland, 
Trin. 1702. The Earl of Dungamnon and Hackett, and ſeveral pre- 
cedents were Cited to this purpoſe, as the caſe of Lane and Nichols, 
in which Turliſs intereſt was allowed on a contract made the 

though both parties had been long in England ; ſo Indian * 
was allowed on a contract made there, (a) Harvey and The Eaft- 


Jndia | 
liring in England deviſed a rent- charge out of his eſtate in [re- 
ind; and it was held that it ſhould be according to the Engl/b 
value, the will being made here. | 
2. If a debt be contracted in Ireland, and a bond given for ſc. 


curing of it in England, it ſhall carry Engh/b intereſt, Mich. 1500. 
L. — and Sir Jobn Champant, 2 Vern. 395. but Quare of 


tis report ; for it appears, that Sir Jobe. C 


| | pant was deputy- 
receiver to L. Ranelangb, who was vi urer of 1 ; 


ud that he had accepted and paid ſeveral bills drawn on him by 
great deal more than the 


my lord from England, ameunting to a 
fees and profits of his place; and that my lord ſent him over a 
bond for the overphas-payable there; and ie was held, that this 
bond on a ſuit here, ſhould carry [ri/> intereſt. 


Company; and a caſe on the earl of Donegal ls will, who ( 


( 
4 


4) Nd. Elia: 
and Eaft-India 
company, Eg. Ces 
pong 8. 
P. decreed. 


z. The plaintiff being a merchant, had ſugars due to him in 


Nevis on bond, with intereſt at 10 J. per cent. being the common 
intereſt of the country; he intruſted one J. S. his agent there, tb 
receive thoſe ſugars and to return them hither. J. S. receives the 


ugars, but never returns them, but dies, leaving the defendant his 


executor, againſt whom the plantiff brought his bill z and though 


Itwas urged, that J. B. being an attorney, ſhould be excuſed from 


tereſt; or at moſt thould only pay the intereſt this country allows; 
et it was held, that the defendant ſhould pay 10 U.. per cent. in- 
tereſt, and that J. 8.'s being only agent or attorney, did not 
2 25 Ih becauſe he had miſbehaved himſelf, . Trin. 1701. Ellie 
and 79 £ 8 3 : . ? 8 | 8 


— 


CAP. 


— ᷓ P 
——̃ A ————_— 
* 
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vi ſet the re- 


290 Fointenants and Timants in common... 


- -  Jomitennerts, and Tenants in com. 
i . 20 1 MOU; _ 


CO 


(A) Al he iu e nat @ tenan 


neee. 


(2X) Whit Jhall Fe 2 genung, and not @ tenancy 


. N F eve perfiis atfvarice's fam of money by way of mortgige, 

A ee the thortiguge'to' thctifelves Jornrly, and one d 

de ee, der be See el hin uns . 0a 

& hive de hole, bat" the reprefentitive of him 'Who is dead 
1 Chan. rep- 57. KP | 

2. But if two take a leaſe jointly of a farm, the leaſe ſhall ſur. 

vive; but the ſtock on the farm, though occupied jointly, ſhall not 

furvive ; neither ſhall a ſtock uſed ina joint undertaking in the 

way of trade ſurvive x; auc therefore not neceſſary in articles « 

copartnerfhip to provide againſt it ; per lord keeper. Hil., 1683; 

Fefferies and Small 1 Fern. 317. and per lord keeper; where 

(% Accord- ſurvivorſhip is to take place, is where two "become intereſted b 

;ngly it has <vay of gift, or the like. (a) Vide 1 Fern. 33. 361. whether — 
deen decreed, two joint purebaſers pay ſhare and ſhare alike for a purchaſe, and 

that if 4. d*- ge dies, the whole ſhall ſurvive. 


r , «© = Mr we 


ſidue of his eſtate to his two executors; or makes ſeveral men executot᷑i, the ſurvivor ſhall 

carry all. 2 Chan. Ca. 64. Though note the lord chancellor's expreſlion, why the ſurvivor 
mall carry all, becauſe all the Judges will have it fo. Ibid. 6s. | | 

* 3. The commiſſioners af fowers:had ſold and conveyed land 

to five perſons and their hir, wit afterwards, in order to it 


prove and cultivate thele jands, entred into es, whereby they ad 
agreed to be equally concerned as to and loſs, and u Dee 
advance each of them fych a ſum, to be laid out in manurance10d;.. . 
. i _ inprovemeaſ tr 


_ 
. 


d — 12 4 
* 


OO Sobiceanti, ond Tonants in Common. 


, 


it of the land; and it was held, that they were teriants 


dochmon, and fot Jointenants, as to the beneficial intereſt 6r fight f. C. called - 


in theſe lands, and that the ſurviror ſhould not go away with 
whole; for then it might happen that ſome might have pt: 


Lake &. Crad- 
, or laid W. ill. Rey. 


out their ſhare of the money; and others, who had laid out nothing, 188. 


ever the legal eſtate. may ſurvive, yet the ſurvivor ſhall be conſidered lic 
but 28 a.truſtee for the others, in proportion id the ſums advanced 


irs or 
Fs truſt 


1 


the 
qully divided, and where to two, equally do be divided. 2 ent. an, 1 
| 265, 366, with Show. P. C. 210. where it is admitted; tliat there Lurton jufii- 


with the whole eſtate. Decreed at the rolls, Trin. 1729. 


= 


them. So if two, or more; make a int and 
one of them im of: 


—. 


1 


Doth not this 


this is a 


lays ont a\confiderable ſum * re- 
4nd dies, this ſhall be a lien on the land, 


ſidered as 


thelf heirs e- 
de- 


Nazide 


ces held it a 


i; no difference between divided and to be drvided; and that diſtinc- 
tion is now exploded. © / 55 
ſeaſon of the appatent intent of the parties; 
that tie wor | 
bord ide, he held. that did not import a tenancy in common, 


1 | commo 
dut Holt Ch. Juſt. held it a jointe 
equally, imported no more thai to have alike; and as to the 


tenancy in 
n, by 


for their poſ- 


„ „„ 


ſon muſt be; intire, & pro indiviſa; to divide. would be to deſtroy it; and it is ttrange 


to create an eſtate from a word which implies only, what would deſtroy it. Fiſher. and 
Vigze, (6) .1 Sal. Jgt. But the ſame caſe being cited Mic, 1 30. in the caſe of Stringerjand 
Phillips, was ſaid by counſel to be reverſed; according to my Lord Holt's opinion; in which 
bie it was held by the Maſter of the Rollis, that there was à difference between words 
which ereate a tenancy in common iri à will and in a eonveyauee; for that thouh 
the words, egually to be divided, in a will, create a tenancy in common; yct it is not by 
farce of the words themſ#lver, but by the intent of the teſtator, that there ſhould be no ſur- 
worlhip ; and he ſaid there were but two ways of creating a tenancy in common by 
tanveyance, viz. eher by limiting it to them ex as tenants in common, or elſe by li- 
niting a moiety, or a third, or other undivided part, to one; and the other moiety, of 
third, to another, . &c. fot if otherwiſe, though the words, equally. divided, be uſed; yet 
they ſhall Ggnify only an equal diviſion and proportion of the profits.“ In the laſt caſe 
® cited, is not the covenant, &c. a meer conveyance, and yet thoſe words, in that caſe 
* fery'd the tenanty, (that is in caſ.4.—ſTroni Vent and Show,) unleſs its 3 
" to an uſe makes it differ from conveyances which work by tranſmutation of poſſeſſion. 
er. HY OW” | . , | 8 = | 
9 Vill. Rep. 13. Hil. 1700. S. C. in B. R.—L. Raym. 622. S. C. 
. If a man conveys his houſe and four farms to trultees, upon 
mull that his two ſiſters might cohabit in the capital houſe, and e- 
qully divide the rents and profits of the four farms betwixt them, 
ud the whole to 1he ſurvivor of theni, this ſhall. be a jointenancy. 
d Mich. 1694. Clerk and Clerk, 2 Vern. 323. for although 
tie words, equally to be divided let ween them, do ſometimes in a will! 
lte 2 tenauey in common; yet it is only by way of (c) oonſtruction. 6) If a man 
TT .., Cevifes lands 


292  Fointenants,' and Tenants in Comnon. 
to his two ſons and their heirs for ever, and the Jiner of them, 39 2 equall divi 
ml — _ his wife's org this ſhall 3 in common in the ry 
judged 3 Lev, 373 by three judges againſt one ; and that the latter words being in a yin 
ſhall controul the former, 1: . 3 
Proc.. in Chan. 6. A. If deviſes lands to truſtees and their heirs, in truſt that the 
444 P. profits ſhould be equally divided between his wife and daughter, 
Brona's pati, during the wife's life ; and aſter her death he deviſes the ſame to the 
caſes 297. uſe of his daughter in tail, with remginders over, and the dauphter 
1ays, by the dies during the mother's life; this being a tenancy in common ſhall 
22 of all o to the adminiſtrator of the daughter, during the mother's life, 
Jadges of and ſhall not be a reſulting truſt for the benefit of the heir. Decreed 
ther and Ab. 1701. Phillips and Phillipe, 2 Fern. 430. vide 1 Vern. 65, 
©; — where the words, equaly to be divided, was decreed a SH” in 


tenants common. 
in common 


during the life of the mother: at the daughter's death her moiety belongs to her executors 
or adminiftrators, by the ſtatute of frauds and perjuries. Ill. 1691 Will. Rep. 34. 8. C.fayy 

chat the daughter was. teſtator's helr at law, and that the Mafter of the Rolls held that the 
mother and daughter were jointenants, and that all ſurvived to the mother. Afterward 
on appeal Lord Somers held, that the mother and ter were tenants in common, 

and that the daughter's eſtate determining by her death, the remainder-man or reverſion. 
er had a right to that moiety. Afterwards Wright Lord Keeper, upon a rehearing, 
was of ion, that an eſtate by implication did ariſe to the mother in the daughter, 

' moiety after her death; but the judges of C. B. (on a reference to them) were of * 

that the mother and daughter were tenants-in common, and that the daughter had an 

-eſtate pur anter vie, which upon the ſtatute of ſrauds (which takes away occupancy) 
ought to go to the danghter's adminſtratrix, viz. the mother, and that the daughter had 
wt an eſtate-tail in truſt, for that mergers are ouh¹ẽ— in equity, and never allowed unleſs for 
ſpecial reaſons. bid, go, 41. I. Raymond. 721.8. Cc. BE a 

" J. J. S. deviſed a term for years, and all her intereſt therein, u 

her two daughters, they paying yearly. to her ſon 254. by quarter 
payments, vis. each of them 12/, 107. yearly, out of the rents of 
the premiſes, during his life, if the term fo long continued; and 
my Lord Chancellor held it clearly to be a tenancy in common, the 
251. being to be paid by the two daughters equally in moieties. 
Mich. 1685. Kew and Rouſe, 1 Vern. 35 3. 
8. If J. S. directs by will; that 240. ſhall be laid out in the 
purchaſe of lands, and ſettled on M. and the heirs of her body; 
and if ſhe die without iſſue, then on the children of E. which ſhe 
ſhould leave behind her, and 4, dies without iſſue, before any purchaſe 
| had, and afterwards the truſteeslay out the money in a purchaſe, 
and convey the lands to the two children of E. and their heirs, who 
| hold it for ſeveral years, and then one of them digs, the ſurvivor 
_ not have the lands. Decreed Paſeh. 1688. es and 

Ii Bron, 2 Vern. 46, 3 Chan. Rep. 214. $. C. reported contrary, 
1 wm and there ſaid, that if the money * not 3 inveſted in a purchale, 

Ported cont. it would not furvize, Vide 2 Vern. 556. where it is held, that 

io 2 Vern. 46. ſurvivorſhip muſt take Pace as well in equity as at la). 

" File. & Oe 9. A man having a mortgage for years makes his will, and 
232, S. C. hereby deviſes all his perſonal eſtate, of what nature ſoever, t0 Jus 
and decree, executors, in truſt for the payment of his debts, and afterwar ds de- 

Jer Maſter of viſes the reſidue and overplus of his ſaid perſonal eſtate to his two 
the Rolls. danghters, equally to be divided between them, and dies; the 

debts being ſatisfied, the daughters contract with the mortgagor for 
the purchaſe of the equity of redemption to them and their heirs; 
one of the daughters deviſes her ſhare and intereſt to the plaintf 
and dies; and it was held that this purchaſe of the equity of © 
demption and ipheritance was a tenancy in common, the 1 
deviſed to the 2 daughters being ſo, and this purchaſe being founde 
oa the ſaid mortgage. Decreed Paſ. 11 Ann. Edwards and Foſt® 


C B, the mo- 


rr uno Ec... 


Jointenanis, and tenants in common. -- 
10. J. S. deviſed his leaſehold houſe to his wife for life, and after Prec. in Chan. 


ber death, he deviſed it to 4. and her three ſons, equally amongſt 493+ >» © 


them ; and it was decreed, that they took it as tenants in common, _ Eg. Rep. 


there was no mention of any divifion to be made. Paſch. 146. 8. C. in 
1718. Warner and Hone. Te! | fetidem werbis 

* 1, One deviſed 100 J. to five, equally to be divided detween them with res. is 
and the ſurvivors and ſurvivor of them; and if 4. (one of the five) © 
died before marriage, her ſhare to go over to another perſon; and it % 2 Fa 
was decreed, that they took this 100 J. as tenants in common, and 323. which 
that the words, and the ſurvivors and ſurvivor of them, to make them ſeems cont' to 
jointenants, would. be a contradiction to the firſt words, whereby zig caſe, at 


they were made tenarits in common, and that they ſhould be conftrued _ 


to extend only to ſuch who were ſurvivors at the death of the * — — — 
and therefore inſerted to prevent a lapſe ; and this is the ſtronger, by the contradic- 
the limitation over of As ſharè upon a contingency, by which it tion in the firſt 


is plain the teſtator. did not intend her to be a jointenant with. the worde, for 
reit; 


and as the deviſe was to all five, they muſt all take lhe x TR 
and not A. to be tenant in common, and the other four jointe- « equally do be 
nants. Mich. 1730. at the Rolls, Stringer and Phillips. © © divided“ &c. 
only make a tenancy in common in compliance with the teſtator's ſceming intent, and that 
this implicative conſtruction is clearly excluded by the expreſs declaration bf his intention 
bythe words © and to the ſurvivor or ſurvivors, &c.” Vid. laſt Page, pl 5. : 
Vid, Ld. Bindon v. Earl of Suffolk. 1 Will. Rep. 96—7. 2 Equ.Abr. 335. pl. 3- 
(B) What ſhall amount to a ſeverance of the - 
2 Jointenancy. * 
HREE perſons being jointly intereſted in the truſt of a 
term for years, one of them mortgaged his third part ; 
and the queſtion was, whether the jointenancy was ſevered ; and 
though it was admitted to be a ſettled point in chancery, that if | 
one deviſes his lands in fee, and afterwards mortgages them to /., Jointe- | 
mother in fee, that is. but a revocation pro tanto only; yet my nancy (of an 
od Cozwper held: that this was not like the caſe of a will, in inheritance) is 
which it may be for the mortgagor's advantage, not to have it = - _ 
conſtrued a revocatien; but that in the caſe of a jointenancy, oe, not to di. 
which is a thing (a/ odious in equity, it would be a diſadvantage vide and mul- 
to the mortgagor not to have it conſtrued a ſeverance ; for if he tiply tenures. 
hould die firſt, all muſt go from his repreſentative to the ſurviyor., Ter Holt Ch: 
Mb. 8 Ann. York and Stone, 1 Salk, 155. Juft. x Salk. 
2. The plaintiff's huſband and defendant had enjoyed a church- 997 
kaſe in moieties under an agreement, that there ſhould be no be- P- in Cher. 
refit of furvivorſhip ; but upon the laſt renewal the luaſe ws 05 - 3 
uten in both their names, and no expreſs agreement agaiuſt ſur- one joint _ 
morſhup ; the plaintiff's huſband falling ſick, by deed aſſigned his nant of a 
noiety of the leaſe to his wife, and by his will deviſed it to her; church leafe 
ud there being no proof of the agreement, and the grant to the —_— deed 
ne being void, it was decreed, that the will could not ſever the de 4a * ä 
patenancy, Mich. 1 700. Mayſe and Gyles, 2 Vern. 385, OS: provi- 
waforher, and with intent to ſever the jointure, and then dies; this being to the wife, and 
din law, and voluntary and without conſideration, equity would not relieve. 
J. If A. and B. are jointenants, and A. makes a leaſe for years 
K his moiety, to commence upon his death, if B. ſhall fo long 
_, this is a ſeverance of the jointenancy , and the leaſe will 


1, 


B. if he ſurvives. 2 Vern. 323 e 2 
+ If one jointenant agrees to alien, and doe tit not, but. dies . 
* not ſever the jointenancy, nor II the ſurvivor. 2 


Legacies. 
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Legacies. 


Tad KN. Qs 


(A) Of veftedor lapſed legacier, being to be paid at g 
future time or certain ages to which the tegatets ne⸗ rp 
ver arrived. þ 


(B) Of a lagfed Ek by the legatee' 's dring in the 7 

_— teftater ; 5 and bere, in what caſes it — 

; ang veſt i in another perfen 10 hon A 

is 3 yy 

(C) Of ſpecifi ad pecuniary legacies, and lere 1 i hi 

Dos and refunding. z 

the time of payment of a I acy- id 

(E) 8 2. whom 10 be paid. * -n 

6 Where legatees ſhall have * and nainienaner 100 

(G) Adenprion of 4 legacy. | * 

Of deviſes of thi gerfonal, to m, and by what d þ 

tion good, and . mall be in Ane. * title cp Fs 

Legacies given en condifion, vide- title condifions and lm 3, 

and vide 2 1 — hitec erer. 5 7 * 

kh 

© ms — 7 ga 

85 i ſo 

For this head, 4 Of 1 or wk d Aces, his 1s be * 
* 4 25 at a future time of certain ages fo which the legs 

chiefty 47 8. tees never arrived. 


2 Free. 26. F fun of mane i rere of the ap of te 
1 one years, or day of gs to: I paid to Bim avith i wh 
ben 8. C. for  tereft (4), and he dies before either, yet the money ſhall go Ol ag 
5 this is a preſent his execitiy,. Decfeod fer Hach ©. 29 Cir. A. Clebberic's caſe eg. 
22 2 Vent; 342. 2 Chan. Ca. 155. 8. C. by the name of Lany! 
Futuro, ant is not and Cleberty. ; Salk. 415. 35 . cited. 2 Fern. 190. 8. C. cited 
a contingent and ſays, it was debreed thai the uedminiftrator ſhould have it, bi 
pitt, as it would that he ſſiotild expect for it till J. ſhould have been twenty - ort 
ve been if the and that this was confiried on eppeat to the houſs of lords, bent 
words to & lait lord Nettinghoih-for ſume time doubt if it ſhould: not be paid pr 


— ſently; bat it was fair this was but an invention to encourage ad 


and in his caſe * 2 Vent. 675 S. Gerda repre ins Yet, Yo 


| Legacies 
But if money is ; yg to one at his of + 
- an he des before 2 
(4. 155. 2 Sal. 415.8 
dle to the civil law, which is, FN ifa rg 
er age. 


Kar at the age of twenty-one, or any 
is ſuch. an intereſt veſted in the legatee, * 29 7 > — 


2 — it; fon — * r 2 e 

— annezed to the af 2. 

cy 21 though works, ts 72 or pay SING 
| But if a logary be — one at DES 

Ken of 1 y days — 4 4 | Hong 
Leone -Þ . 31, 314. 

Lek wes was = opinion, . mow was no — a this 


intention was, equal in 
T. CK cord hogs ; hieb by 

tative of the legatee, but ſhall firik in the — for" 
, as much ag if it were a portion provided by a — 
title Hir, and 2 Fers, 92, G19, Sog. and. 2 — NN 
te paid out ol che perſonal eftate, the above difti 
ofa bo abnnaye nog has waporer pee ; aol my lows. 
atroduced upon 1.4 
. 
kate, ho went away with the whole 8 
e — the e In warren 


ere ſhould 


te porn Gal 46a. | Hth. 1% Com 
i) Cid Me, is deviſed to J. G. when of the age 26 
teen years, and intereſt in the mean time to be pakd-quanorly; this is 
a l:gacy „ becauſe it „ 1711. 

and Cheele, 2 Forn. 6573. decreed. - 

417, 318. $iapluten and Checler 8 C. 864; | 
b. S. C. is totidem verbis with Prec. is Chon. | 
i e . e 
two es of at of ep years gfter my 

al the children die within the ten years ; this is a lapled. legacy, and. 
A eee Fr bop _ | 
bot to the payment of it and Dee Cc), i5 (e) Tris. 1738. 
rere dicke auc Jake. 
be caſe, where a man deviſes 2000. 1 J. 8. 3 . 
ae, becauſe it is a contingoocy, whether he yl attain to that age; Wikers, s 
bike D of the ten years is inevitable. that this caſe 


ot think it well ed; and 2dly, 1 the rea. 
on a ſeems ING fn 8 TY it be xrapfinifh 2255 2 a Certainly» * 


ps not ſo beneficial. Ca. is Eg. T, abet 124+ 

* 80 where one being "polled If a very conſiderable perſonal 
te, part in Famalea, and part in En 2, and being himſelf. ro- 

king in Jamaica made his will, and thereof feveral vB uy 

r his eſtate in Famaica, and others reſiding in Exglond, ſor his eſtate - 


ere, and amongſt other things deviſed 5a theſs wot , vis. I give 
. . the fum f 
000 J. at-the age of t'wenty-one years to be by my — in 


land, and deviſed all the reſt and 1 28388 to the 
r. 8. having — — 
y deviſed this legacy, and all his ehre, 
6. hu, th» hp bu and 


OE 
to the | 
that 


ae 


nus 2 vain endeavour in the defendant's counſel to conſtrue it a 
: preſent legacy, and therefore veſted by the word Nov, becauſe it 
Vas a plain deſcription of the condition of the legatee, viz. Non, 
Ander the cuſtody.:of, &c. for otherwiſe they müſt ſtop at Now, 
which would be playing with the words ; and though the word 
paid was made - uſe of, yet it was plainly intended a deſignation 

| | of the perſons by der aer legacy was Sh Hts HE by By 

©, executors in England, which was. proper, he having two ſets of 
e Trin. 1710. Cee and Suh decreed, 5 
Fer this head, (B) Of 2 lagſed legacy, by the legatees dying in the 
Fid. 3, Bas. life-time..of the teſtator ; and here, in what caſes 
dr. are de: it ſhall be good, and beſt in another to whom it is li. 


nn _ | Legacies. 


1. K dy will, reciting, that B. owed him 400 J. gave and be. 
5 A. Janes that 400 4 to him, provided he, out of the 
400 U paid ſeveral ſums inthe will mentioned, to his wife and chil 
Will rep. 83 dren, and the reſt and refidue he freely and abſolutely gave to hin, 


:4 
Cates, and willed and required the executor to deliver up che ſecurity im- 


keep. K. dying ; mediately upon his death, and not ro claim or meddle with the deb, 
in thelife of A. or any part thereof; but to give ſuch releaſe Or. diſcharge as B, his. 


the reperter ſays, executors or admi niſtrators ſhould require or think fit.; B. died in 
the maſter. of be he life-time of the teſtator; and it was held, that the money directed 


. be paid to the wife and children was well deviſed ; but as to the 


and l keep. * reſidue deviſed to the debtor himſelf, that it was a lapſed legacy, 
ſal it n3s2. he dying in the life-time of the teſtator ; although it was admit 
Coutful.cafe- ted, that if the teſtator had faid, J. forgive fuch a debt, or, that ny 
broug from "*executor ſhall not demand it, or ſhall releaſe it, that wauld hare 
this decree 


lords, but be. 77 521. decreed. 


— 1 2. A. deviſed an eſtate to bis wiſe for her life, and after ta 
2 86. _ the plaintiff, his niece, and her heirs, upon condition, and to the 


intent that ſhe pay 4ool. to ſuch perfon as his wife, by her will in 


Ce» 


writing, or any other writing, ſtiould direct and appoint, and dies; 


. 8 


the wife after marries a ſecond huſband, and then makes a vill 
in writing, and thereby reciting the power given her by her for- 
mer huſband's will, appoints the 300 J. to be paid to her huſband, 


ly received the 400 J. he ſhall pay 100 J. out of it to B. 500 
to C. and 50/7. to D. and makes her huſband her executor, and 
then goes on, and ſays, that ſhe has publiſhed this her lalt wil 
and teſtament in the preſence of three witneſſes ;; and. the hub 
band ſubſcribed that he does approve. of this will; afterwards 

che huſband died before her, and makes her executrix of hs 

will. and re ſiduary legatee; then B. and C. die both inteſtate. 

and afterwaids the wife dies; and the defendants take out ad- 
miniſtration to her with the will annexed, and alſo adminiſtce- 
tion to B. and C. and the queſtion was, whether this appoint 
2 ment being made by will, and the appointee dying before the 
| appointor, this ſhould. be in the nature of a legacy, and 6 
the appointment, void, the teſtatrix ſurviving the nominee , ard 
my lord keeper. held, that if it was a thing purely teſtamer. 


8 ' 
Sn”. ' 


e to been a good diſcharge of the debt, though the debtor died in the 
the houfe'of life-time of the teſtator- Mich: 1705. Elliot and Davenport 


his executors or adminiſtrators; and that when he ſhall have ful- 
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Legacies. 


ary, it would be plainly a laſped legacy; but that in this caſe the 
400 J. was not in its own nature teſtamentary, but they take as no- 
minees 3 and it is but the execution of a truſt ; and decreed the mo- 
pey to be paid. Mich. 1700. Burnet and Hel grave | 
"ring kinſman R. H. the ſum of 3000. one too. part where- 
of, he doth owe me, which I do intend to give to my couſin 8. H. 
his youngeſt daughter; but my will and defite is, that he will give 
the faid 309 /. to his daughter 8. H. at. the time of his. death, or 
ſoonet, if there be occaſion for her better advancement and prefer- 
ment; the teſtatrix, at the making of her will, was in England, 
and fo it fell out, that R H. died in Ireland, eight days before the 
death of the teſtatrix; afterwards 8. H. died at the age of ſixteen, 
ad unmarried, and the plaintiff was her adminiſtrator ; and it was 
decteed at the Rolls, and affirmed by my Lord Chancellor that the 
words, I defire, or I will, amount unto an expreſs deviſe, und that 
the one hundred pounc | 
to the plaintiff, and the 2000. paid him, with intereſt from the ex- 
hibitiog the bill. Mich. 1704. Zac les and Er gland, 2 Vern, 466, 
467. Although it yas inſiſted upon, that a benefit was deſigned 
R. H. and that 


E. made her will, and deviſed in theſe words, © I give unto 


299 


Prec. in Chan, 
200. Trin. 
102. Kacles & 
England 8. C. 
— And ſaid 
per Maſter of 
the Rolls, 
that words of 
recommenda- 
dation or de- 
fire in a will 
are always ex- 
pou''ded as a 
1 Atk. 46g. 1. 


bond to the teſtatrix, ſhould be aſſigned Vez. 10). 


Brown's R 
142. 179. ” 4 
489. Bum. 
Ec. Law, (tit 


he. was not a bare trufice, for he was to have the in-Biſnops) 


tereſt of the 3po l. for his life, unleſs his daughter had occaſion for it 


before his death, which ſhe had not. 


4. But where H. deviſed to his fiſter 350/. upon condition that 2 Freem. 107. 


ſhe, at or before her death, ſhould give to her children 2001. there- 
of, and the fiſter died in the life-time of the teſtator ; and it was 
heid, that the whole 350. was lapſed ; for it being a deviſe of mo- 
ney, the abſolute rty veſted in the firſt legatee. Mich. 1689. 
Birkhead and Cocbard, 2 Vern. 116. ruled on demurrer. 
e ſecurity to leave 1 ool. a-piece to her two children, and 50l, a- pi 

K. 640 define ade — and — Cur”, the legacy is 2 
H. firſt, and ſhe. way to ſecure the like ſum to the children. 


5. IF 4. deviſes 1500l. a-piece to the four children of J. S. by 


Birkhead and 
Coward 8. C. 
ſays, that the 
deviſe was 
thus; © I give 
to my ſiſter H- 
gool. upon 
condition that 
to A. and B.“ 


clearly loſt, ior it was to veſt in 


n2me, to the ſons to be paid at the age of twenty-one years, and to, 


the daughters at eighteen 5 or days of marriage; and in caſe one or 
more of the aforeſaid children ſhall happen to die before his, her 
or their reſpęcti ve legacy or legacies ſhall become due, then ſuch le- 


gacy or legacies ſhall go to the ſurvivors of them; and in caſe three 


ſhould die, then the ſurvivor to take the whole; if one of the chil. 
dren dies in the life-time of the teſtator, the ſurvivors ſhall take that 
ſhare, and it ſhall not be a laſped legacy 


caſe of Ledſome and Hickman. 


Hill. 1690. Miller and 
Warren, 2 Vern. 207. decreed. 3 Ve rn. 611. S. P. decreed in the 


[ 


Vide 3 Will. 


6. So where a legacy of 5ol. was given to A. at twenty-one.or Rep. 114, 116. 


marriage, and 550. to B. at twenty-one or marriage; and in the 
cloſe of the will, the teſtator added, if any legatee dies before his 
legacy is payable, the ſame ſhall go to the brothers and ſiſters of ſuch 
lepatee; A. dying in the life-time of the teſtator, it was adjudged 
00 laſped legacy, but that it ſhould go to the brothers and ſiſters. 
Trin. 11co Darrel and Mekefeoorih, 2 Hern. 379. 2 Vern. 65 3. 
and 744. S. P. decreed; 1 Vern 425. 8. P. 2 Chan. rep. 187. 
8. P. Northey and Burboge, Hil. 1617. S. P. decreed. —1671. 

3 1 7. 80 


2 Keb. 12, 2. 


Eq. C. ab. 545, - 
I. 22. 572, 
Pl. 2, 
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395. 


Abr. 


in Chan. 


ve un (©) Of 
head, 3 Bac | 
482, &c. 


Prec. Ch, zal ather legacies, and afſets 
_ . ather legacies; yet the wiſe's 


vide 2 Vern, 111. Nelſ. Chan. Rep. 30 


a A. and B. in trult 


„ . Sa wheres man d ifed. ol. to A. and g. the two-dau 
— © Ape Y of ks _—_— N 


Legacies, 


die before, then theſaid 
daughters 3 one of the ſaid two 
teſtator; and tha only queſtion 
bave. the whole 10c/, 


Londa Cammiſhaners, 


. 
L 
T Faris 2K SS 


8 
=; 
2 


=8 8 
NEFF 


8 


e . 
09" abating and refanding.@ 


1. IF A. by will deviſes to his wife all his perſonal cate at 3 

I. Ary e e el and ſe- 

rove deficient to pay the 50ct. and 

1 being 2 ſpeciſick legacy ſhall 

take pace. Mich. 1.714. Sayer and Sayer, 2 Fern. 688. that a ſpe- 

cißck le ſhall got abate 3% ey: a pecuniary one, 
8 . 303 


| 2 Chan. Ca. 25, 178 
Ws 7 _ n W ond, in che n 
29 8  S ol. iuncured to him hy in the names 
eee js 
married to the plaintiff) ber yeladua and b 
the fame will deviſed à leaſe he had in a s 
there ing affets at his death do pay his debts, this farm de- 
| K. 


ved do R. D. was fold for payment of debts ; afterwards, by de- 
cree of this court, the 4000. way adjudged to be affets to pay 
debts, and was t into court, there to remain for that purpoſe; 
the plaintiff to have what remained of the 40004. paid out 
of court to him, all debts being (as was ſard} paid ; and the defen- 


dant R. D. oppoſed it, till he had firſt had farsfaQtion out of it, tor 
the value of the farm deviſed to him, and fold for payment of debts. 
The court held, that the deviſe of this fam of money was a fpecifick 


legacy, and therefore R. D. can have but a pro 


3. If a man deviſes 2 ſpecifick legacy, and Likewiſe other lega- 
cies, tho? the other legacies fall ſhore, yet the] 


zonable part of 
1700. Lerd 


the value of his ſpecifick legacy out of jt. 
Caſtleton and Lord Fanſhaw. EO 


4 e tee muſt 2 
ſpecifick legacy iĩmire; but if a man deviſes legacies, as 1000, 
to one, and 5o/. to another, &ec. there, altho' he directs the legacy 
of rool. to be paid 12 the firſt place, yet if the other legacies fall 
ſhort, then r legatee of the 100. muſt make 2 proportionable 

| nn i ARSE ahbatemen: 


= 


RE 2 hab 


Fr 
ty 


—— - -- — x 
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zbatement of bis legacy. Hil. 1681. Brecon and Alleyn, x were SE 
1. 2 Ghan, Rep- 1 8. P. | i 
4 A creditor make legatees refund, when afſets become 
teficient, tho? there be no proviſion made for refunding. 1 Fern. 
94- 2 Vent. 360. 8. P. 2 Vern. 205. 8. P. 
5. So where A. being indebted to B. made C. bis exegutor, and 
C. waſted the eſtate f died, having deviſed ſeveral legacies, and 
made D. execytor, which legacies D. paid; and B. having en- 
ed a bill againſt D. the executor of C. for his debe due from 


compel 


the legacy, the unſatisfied Jegatee may come 
oblige him to pay it out of his own purſe. 1 Rep. 133. 
2 Chon. Ca. 173. and thereſore the executor is always to be made 
aparty to the ſuit, 1 Chan. Ca. 156, 248. 2 Yent. 360. 

7. If an executor pays out the aſſets in legacies, and afterwards 


debts appear, of which he bad no notice at the time of yment 


| | pa 
of the legacies, he ' a bill in K may com the . 
to refund, 1 Chan. 05 136. i he ad bee copied — 


in equity to pay the legacies, he may make the legatees refund. 
2 Jem. 205. per C ur. | N | 


8. But if an executor voluntarily pays a legacy, or aſſents to the vetein the ad- 
deriſe thereof, he cannot, either in favour of other legatees or Vantage of his 


creditors, compel the legatee to refund. 2 Fern. 205, 2 Chen. dili- 
Ca. 9. 2 Chan. Rep. 248. 2 Chan. Ca. 145, 1 Vern. 90,453 gence. 


Iu far this wide ut mu, and adinjrtrs, lever (A 
(D) Of the time of payment of a legacy. 


1. IF a legacy is given to a child, payable at twenty-one, and 

I the child dies before, tho? his adminiſtrator ſhall have the 
legacy, yet. he ' muſt wait for it till fuck time as the child, if he 
had lived, would have come ta twenty-one ; 2 Yern. 199. but if 

it had been payable to the infant with mtereſt, 2. 

2. But if a legacy is devifed to J. S. to be paid at twenty- 
three years of age, and if he die before, to go over to A. and z 
and J. S. dies an infant, the legacy fhall be paid preſently. Hil. | 
1692, Paſſworth and Moor, 2 Fern. 283. deviſed. 2 Will Rep, 
3. A. by will gives a legacy to B. at twenty-one, and if he 478. 8. G. 
died before twenty-one, then to the plaintiff; B. dies before where. it is 
twenty one; and the only queſtion was, whether the plainti 3 the 
vas intitled to the legacy  prefently, or muſt wait till B. & he had ln 
lived, would have been twenty-one ; and on time taken to con; reſolution to 
ider of it, Ning C- was of opinion, the plaintiff was intitled to be ſettled ac- 
the legacy preſently ; but where a legacy is given to one to be cordingly. 
pad at twenty-one, fo as to be an intereſt veſted in him preſently, ? Equ. Abe. 


b not payable till twenty-one ; if the party Gies before that 3 


this executors or atlminiſtrators ſhall not have it till the legatee, if 
he had lived, would have been twenty-one years of age, Tun. 
1728. Laundy and Williams. - Decreed at my lord chancellor, 
4. A legacy of 500 J. was given to the defendant's teſtator when 
he ſhould be 24 years old; the plaintiff being his ſiſter, and execu. 
trix to the teſtator that gave the legacy, paid the legatee 2 50 


of it at twenty-one, -to put him out into the world, and gave hin 


a bond, to pa y him the other 250 f. at a day certain, which way 
the very day he would attain this age of 24 years: he died before 
that age. To a bill to have ithe 2504. repaid, and the bond de. 
livered up, the defentiant pleaded'the payment, and the bond which 
was for payment at a certain day, and became a duty thereby 
and upon debate, the plea was ordered to ſtand for an anſwer, 
the lord chancellor declaring it was 'ht to be heard en the merits, 
Mich. 1687, Luke and Alderne, 2 Vern. 1. .. 


Vide for this | | T 
2 By e. (E) To vubom 10 be paid. 


i. FF a legacy of 125 f. is deviſed to an infant, who is but ten 
5 1 s old, and at that age paid by the exccutor to the in- 
'Gilk. Eg. Rep, fant s ather fot his benefit; and the father afterwards becomes 
103. D inſolvent, yet the executor ſhall not be obliged to pay it over 
and Bollfrey 8. again; but if the executor took ſecurity tu be indemnified, then 
— 1 he paid it at his own peril, and ſhall pay. it over again. Hal. 26 & 
Rep * "IR 27 Car. 2, Holloway and Colling, 1 Chan. Ca. 245, but this matter 
eb. 1 5 5, ſeems well ſettl:d by the following, as well as ſeveral other reſolutions, 
| Dagleyand 7. 2. A legacy of 100/. was deviſed to an infant of about ten years 
— _ of age; the executor paid = legacy » the father, and took his 
_ eccree aj med. receipt for: it; when the infant eame of age, the father told him 
New —— he had ſuch a legacy of his in his hands, but could not pay it im- 
was thought mediately ; but however would not have him. trouble the executor 
Hard, and the about it, for that he would give it him: Upon this the ſon reſted fa 
ſm re ag tisfied for about 14 or 15 years, and he and. his father carried on 
575A rg reta.. joint trade together, and then became bankrupts. And upon a com. 
ter on his death miſſion taken out againſt the ſoa, this legacy of 100 J. was aſſigned 
bed gave direc- amongſt other things for the beneſn of his creditors, and the plain- 
Ne * 1, tiff, the aſſignee of the commiſhon, brought this bill againſt the 
pay the Lacy executor, to have an account, and payment of the legacy; and for 
70 the father, the defendant it was inſiſted, that this would be an cxtream hard- 
that he might ſhip on him, if he ſhould [be obliged to pay it over again; that he 
| — 7 2 had already fairly and honeſtly paid it to the father, whilſt he was 
fant's DO. in good circumſtances. And if application had been made ſooner, 
Note alſo, that he might have had his recompence. over againſt the father; that 
this particular the father was by nature guardian to his children, and ſuch pay- 
3 iz ments to him have formerly been allowed good; though now in. 
Rep.) appears deed this court has thought fit to extend their care farther for ſuch 
in the regiſter- children, and diſallowed ſuch payments; but the circumſtances o- 
book, and from this ca were ſuch, that the defendant, it was hoped, would not 
whence it alſo be anſwerable again for it. My lord chancellor ſaid, that if the 


ahis ox father had not made his. ſon ſuch promiſe of recompence, and ts 


rightly ſtated had acquieſced all that time (a J. the caſe might have been more 
r F. Ei. Hobel; but this promiſe of his father drew him to tarbear a} 


+ 


lian, andthat = : 
N ſtr eſs *0as lane 15 the vetition of appeal. Ibid. 286. 


d on th's circu 


(s) In Cilb Ref 103, it is ſaid, and the ſan had required the money in tine- 
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TC aacies. 

pling to the exerutor woner ; and fince his father had not; nor 
could now make good his promiſe,, being a bankrupt likewiſe, the 
reaſon of the ſon's forbearanee was at an end ; and he thought the 
rule of this court, in- not ſuffering parents to receive their children's 
legacies, was founded 'on very good reaſon; and therefore, leſt 
this caſe might hereafter be cited as a. precedent, when the cir. 
cumſtances attending it were forgotten; and to diſcountenance, and 
deter others from paying ſuch legacies to the parents (tho? he did not 
deny the hardſhips of this particular caſe) he Uecreed againſt the 
executor ; Which was affirmed on a rehearing- Mixh.1715. Doyley 
and Tolfferry IS | 

3. If a legacy be bequeathed to a feme covert, payment of it to 
her one is not good, and the executor ſhall pay it over aggin to the 


I eee exkibit a bill againſt the executor, and by theiy Whete »lega- 
'* 1.4 guardian pray, that he may be obliged to allow them tere, and 


were under age, and their ns they were 21 time, vide ti- 
years of age; but the demurrer yas over * g 


or 


21 years, Or any other time certain, without making any 
for their 7 in * mean time, ag Bagg 
al entereſl for their portions » till paid, counſel. Gilb. 
222 cat e them if he had bed: Chan. 275. 2 
bat if ſuch portions had been deviſed to them by a ffranger, to be bay 2 346. 2 
mid or payable at ſuch an age, their legacies ſhould not carry inte- Ad. 3 S 
reſt in the mean time; becauſe he being a ſtranger, was under no Browy's rep. 
ſuch obligation to provide for them. Trim. 1712: The Attorney Ge- 387. 
* 42. A father by his will * 2000l. N to his two 
ters, payable at twenty-one, and charged on land and perſo- 
— 3 24. perſonal eſtate being exhauſted in —_— 
lord chancellor held, they ſhould have a reaſonable maintenance . 
out of the real eſtate, until their legacies became payable, and al- WU If the 


bwed them 80 J. per annum each. Trin. 1729. Concuay and 8 | 


— 


() Ademption of a legacy Vide for this 


. Deviſed.to is daughter 2007. Item, I give to her my 
4A. houſhald goods, if ſhe ſhall not be married in my life- 
me, and afterwards in his life he gives with his daughter in marriage 
bore 200 4. and dies, not having revoked or altered his will; and 
ite court held, that the legacy wis extinguiſhed by the portion. 
Mch. 1689,: Fenkins and Pocvell, 2 Vern. 114. Vide 1 Chan. Ca. 
. 1 Fern. 95. — | | | . . | ———ů— 
IEEE 7 2 The. 


TLegutiet. 
Gilb. eg. rep 2. The defendant's late huſtand made his will in writing, and 
82. 8. C. and hereby umdug t other thiigs tieviſes an iſollomethg viz. I. give and 
bond kecer dei 40 A. my:good and only cite, the fum of 3001. that is 1 
gave no coſts. Tay, that bond and judgment he gave me for goo!. and 1001, in 
Lide the money; and makes the defendant his executrix, und deſires her to 
following caſe hend and affifling to hie uncle, that he might live as became 2 
g' Ford ant enfleman > The wncte ſume tinte After fold an eſtate, and with 
| me moary paid vf 330. and took up:the bond, and had the judz- 
nient vacatetl; aul pave anew bond for the remaining Bol. and ſome 
time after the teſtator died; and the uncle having notice of ths 
will, broupfr dns Will for this legacy of -5oo). The defer. 
Yant inſifted, chat this was -a:fpectfick:legacy af:that particular bond 
and judgment; and they being cancelled and altereii before the teſ- 
tator's death, was an ademption of the legacy, as to ſo much; and 
beſides (they wigeds that this:payment of the 4207. amounted to 2 
_ releaſe of ſo miich of the | gacy, and therefore the plaintiff would 
have no vrght.but-to-the femmining 1000. On the other fide it was 
inſilted, that the rivenſityiis where the is voluntarily paid in 
by :the qeiſon who:awes:it, and where the deſſatir ſues. for and reco- 
vers it. In-the fielt-cafe the legaey continues ſtill good, becauſe the 
caſe, the teſtator by ſuing for: it ſhews-that he intended to make it 
iis ven, and. therefore would not leave it to the legatee-to recover; 
and the pritiee-of the uncle oui not to pre vent the affeRion of the 
phew und un alteration:of his intention appeared. Lord Keeper 
was clear af theiamenpinion; and ricereed the Bol. bond to be deli- 
vered up, and'the relidie of the legacy to be paid. Hil. 1711. 
Orme and Smith, 2 Vm. 68 1. B. C. 5 
3. Oneby will deriſed thas; Nem, I. give and bequeath to my 
2 Will. rep. grand«danghter Mary Ford (the plaintiif) the fum of g0l. being part 
2 * 5 of · a deht dite and owny to ne for : rent from: G. M. ſhe allowing 
2 — what: ehiarges ſhall be expendet incgetting in the ſame. Item, I give 
an · that the ind bequeath unto my grandſons A. and B. the ręſt and reſidue of 
teſtator re- what is dee and owing to me: from the fail G. M. Which is about 
2 40l. more, to be equiily divided between then, they allowing 
= ar * chargescas abote la; after: the teſtator received the whole debt ou- 
| faing for it, ing bor went fröm G. WM. For the [plaintiff it was inſiſted, that 
vn n- thare:was a difference het ween a ſpeerhck and a;pecuniiary legacy, 
Yemption of that tho': ce. diſpoßag of a ſpeciſick legaey might be an ademption of 
8 yet this being a pecuniary legacy, the paying the money to the 
teſtator would be no loſs of it. On the other fide was inſiſted upon 
the difference between a voluntary and compulſoty payment; that 
tho' che firſt was no ademption, yet the ſecond was, and that the 
teltator obliged G. M. to pay in the money. But my lord Chan. 
was of opinion, that there was no foundation for the difference 
taken in the books between a voluntary and compulſory payment, 
| .for the latter might be with an intent to ſecure the legacy on all 
Gere, If taz ens ; and Uhore:d the piaiatiff the gol, legrey. Trin. 1728. 
diFerence in Fort and Fleming. Vide t NI. 614. Moor 789. Raym. 335: 
the books iz Sb. part 7. ſett. 20. Tent. 64. | | 
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not well ſound- ES : | 
el. la caſe ol a deviſe, of a deht da · rom tie devifor, 23 the te dator by ſuing for it could not 
Incend to Make it more ecrtain; to the jegatee than. it was when in hia on hands: as ſup» 
Poſe (incaſe 2: above) the teſtator had facd for the 320l. inſtead of the uncle's (the legatet) 
A payment, then it f :e us pa t Ciſpute to be aa ademption of the legacy, at lealt 
% fans. | ; 
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Limitation of 'Suits and Demands. 


| (A) What rights, actiont or demands. are deemed out 
of the ſtatute of limitations in „ and where ſuch - 
rightry actiont or demands, tho" once barred, may be 


7 Treg g — — fer regarded in equity. 


(A) What rights, actions or demands, are deemed out 
f the flatute of limitations in equity, and where 
eb rights, -attions or demands, tho once barred, 
muy be revived and fat up n. 
A Trultls not Width me C4) karre of limitations. - March (2,7 ett 


ac. I CaP» 


19. 2 Mul. rep. 145, 8. P. per the Maſter of the Rolls. $6.31] actions 
| Oils. 26:3 


aſe, other than for lander, a&tionsof account, (other than 3 rchandize 
beween meichant and merohant) actions of — * are Clauſum Fregit, — len- 
N or arrearages of rent, for detinue, trover, . 
1 —— — the cauſe of ion, and not aſter. 

right of 'nfaats, ' feme-coverts, un " comper | WR 
laved; ſo that they-comm 
removed 2. 


aſte otlaw 14 d does ; 
r teverſe the: out,; in cheſe caſes the plaintif, his heirs, &c. may co 


the plamtifF's right is as 
nach ſaved, when the defendant is beyond ſe if he: | 1 provided 
brings * within ſuch time R his — gh: 223 | ary b 1 15 

2. The plaintiff,' who' was ſon and executor of C. J. Heath, 

who was made C. J. at Oxon during the difference berween the king 
ud parliament, ' (bat never fat at Vgmigſter- Halt) exhibited a 
bil igainſt the defendants, prothonotaries of the K. B. at that time, 
vhare an account of the money, &c. received by them during that 
uns, by an implied traſt virtute oficis : to which the defendants 


3⁰⁴ Linitatiun of - Suits and Demands. 


C. 21. 3 Chan. Rep. 8 8. C. 


other wiſe it was barred by the ſtatute of limitations. 2 Vent. 345. 


of limitations: 2 Vern. - 392. EE, 
6. A legary is not within. the ſtature of limitations. 1 Ver. | 
256. 
7. The ſtatute of braitations i is no plea in bar to a an account. 
Paſth. 1687. Scu@mre and White, 1 . ( ) Oer 


| within the ſtatute of asian but accounts ſtated berween merchant and merchant ate 


due to bim, the debt muſt be conſidered here 'only as a debn by 


hath had been no demand or payment in forty years; and the * 4 Ce. 10, i. 
court held, that the caſe in * Coke's Reports, on the lane Hen. 8. - 

concerned only cuſtomary rents between lord and tenant, and not 
any rent which commenced by grant, or whereof the commencement 


limitations is as much a bar tn ſuch a ſuit, as if he had brought an acclesfield 
an infant eſtate is not ſuch a truſt, as being a creature of the court 
come into this court for the account... For the reaſon why. bills for - 
| oath; for the more eaſy taking of the account, which cannot be ſo 


| be of his remedy in this court; and there is no fort of difference in 


* ww» 2 8 * 


pleaded the ſtatute of limitations ; but upon a argument the plea was 
over-ruled, 1 5 Car. 2. Sir Edward Heath and * S, 1 Cha. 


3. So where the plaintiff exhibited a bill ts have an actount of ® Freem. 156 
money received by the defendant from his father N executor he bother _ 
was) who gave it to him to comp for his line, By ueſeted d but bu fps, the 
for delinquency at Goldſmitks-] and it was RT accord- bill war diſ. 
ingly ; the court declared it a truſt, and therefore not within the miſſed for an: 
ſtature of limitations. Mich. 1 Car. 2 $hchdon and Weldman; 2 Other reafoti. 
Chan. Ca. 26. | 

4. So where my lady Hollis lem rool. and in che note which 
was given for it, mention was made, that it ſhouid be diſpoſed of a8 
my lady ſhall direct; and a bill being exhibited for it, the court 
held it a depofitum, or truſt, aud decreed payment of it, though 


5. A charity is vor barred by length of ime, or within the ſtatute. 


open afe not 
barred by the ſtatute. Vent. 89, 90 2 Saves. 124. 


t or ſentence in W 


8. If a man recovers a jud 


ſimple contract, and the ſtatute of limitations will run __ it. 2 


Fern. 540, 541. per Gur... 
9. A bill was exhibited to be jelicved touching arent e 


lands by will; the defendant pleaded the ſtatute of . 


could be ſhe wn. Trin. 1691. Collins and Goodat, 2 Vern. 235. Po: Sa 
io. If one receives the profits of an infant's eſtate, and fix years 18. 8. C. 
after his coming of age he brings a bill for an account, the ſtatute 6 = lord 


was -Elearly of 


aclion of "account at common law ; for this receipt of the profits of dnn opinion 


of equity, the ſtatute ſhall be no bar to; for he might have had his 
action of account againſt him at law: and therefore no neceſlity | to 


an account are brought here, is from the nature of the demand : an 
chat chey may have a diſcovery of books, papers, and the party's 


well done at law; but if the infant lies by for fix years after he comes 
of age, as he is barred of his action of account at law, fo , ſhall he 


reaſon between the two caſes. A7 rin. 1” 19. . — 8 per 
8 18 | I 
= 11. 


u. If there is no (a) exceator againſt whom the plaintiff may (a) if one 
ing his action, he ſhall not be prejudiced by the ſtatute of li- briags an aQion 
rations, not ſhall any laches in ſuch caſe be imputed to him. before the expi- 


Ver. 695. ration of fix 


18 . years, and dies 
ne judgrnent, the ſix years being then expited, «his ſhall not prevent his.executor. 2 Gall. 


h 415- 2 Sail. 4271. But if an executor ſues upon & promiſlox y note to the teſtator, and dies 
ore 742 and fix years ſrom the original cauſe of action are aQtually expired, and the 
cut ir of the executor h ings a new action in four years after the firſt executor's death, the 
ute of limitat-ons ſha:1 be a bat to fuch aon. For tho? the debt does not become irreco- 
le by an abatemert of the action aftey the ſix years relapſed by the plaintiff's death, yet 
executor ſhould make a recent proſecution, to which the clauſe in the ſtatute, that pro- 
des 2 year after the reverſal of a judgment, Cc. may be a good direQtion; or ſlew, that he 
me as early as he could, becauſe there was a cbnteſt about the will of right of adminiſtration; 
[the ſtatute was made for the benefit of defendants, to free them from actions when their wit- 
les were dead, or their voucher Joſt. Tris. 5 Geo. 2. Willcax and Huggins, adjudged in B. R. 
12. If a man ſues in chancery, and pending the ſuit there, 
e ſtatute of limitations attaches on his demand, and his bill 

afterwards diſmiffed, the matter being propert determinable 

common la v; in ſuch caſe the court will preſerve the plain- 

fs right, and will not ſuffer the ſtatute to be pleaded in bar 
his demand. t Fern. 73, 74. But if in ſuch cafe the plain- 
f was not * by the act of the court, as injunction, &fc. 

9 vide 2 Chan. Ca. 217. 1 Chan. Rep. 205, 214. 
* 13. If a man deviſes all the reſt and reſidue of his petfonal 
ne, after debrs and legacies paid, to J. S. and ſeveral of the 

litors are barred by the ſtatute of limitations, who notwith- 
ding bring actions againſt the executor, and he refuſes to 
ad the ſtatute of limitarions, yet equity will not, in favour 
S. to whom the ſurplus is deviſed, compel the executor 
yy the _ Mich. 1699. Lord Cafileton and Lord Fan- 
wa ; | | 

14. 1 © les by will or deed ſubject his lands to the pay- 2 Lern. 141, 
of his debts, debts barred by the ſtatute of limitations hall T. 
paid; for they are debts in equity, and the duty remains; 

ſtatute hath not extinguiſhed that, tho” it hath taken away 
remedy, 1 Salk. 154. . „ 

15. If a man has a debt due to him by note, or a book- 
„ and has made no demand of it for fix years, ſo that he is 

d by the ſtatute of limitations; yer if the debror, or his 
cutor, after the fix years, puts out an advertiſement in the 
te, or any other news- paper, that all perſons who have 
debts owing to them, may apply to ſuch a place, and that 
| ſhall be paid; this (tho general, and therefore might be 
nded of legal ſubſiſting debts only) yet amounts to ſuch an 
boyledgement of that debt which was barred, as will re- 

the right, and bring it out of the ſtatute again. Paſch, 
Andrews and Brown decreed. 5 

16. So if after the ſix years the debtor, upon application 
at particular debt, acknowledges it, and promiſes payment, 
revives the debt, and brings it out of the ſtatute; becauſe, 
le note it ſelf was at firſt but an evidence of the debt, ſo 
being barred, this acknowledgement and promiſe is a new 
mee of the debt; and being proved, will maintain an 45 
it for recovery of it. Paſch. 1714. Andrews and Hrotun per © 


i 


V (B) Length 


manded any intereft, the court conceived the bond was fat 
ed, and ordered it to be cancelled. 1 Chan. Rep. 78. Vi 


Limitation of Suits. and Demands, | 


9 «+ 
1. 177 


1. IF a perſon has enjoyed an eſtate twenty-five years, thoug 
I Þ he cannot prove that livery and ſeiſin was made of it, ye 
he ſhall not be moleſted; for equity, after ſuch length of time 
will preſume livery. Toth. 54. 1 Fern. 196. 
2. So if a perſon is in poſſeſſion of a copyhold eftate for 
rs under a will, though he cannot prove that there was an 
3 San to the uſe of that will, yet equity will ſupply that d 
fe aſter ſuch length of time. 1 Fern. 195. 2 Chan. Ca. 1% 
3. The plaintiff exhibited a bill to ſer aſide a conveyan 
made by his father twenty years ago, and alledged, that at 
time his father was non compos; but the court diſmiſſed the b 
and ſaid, that after twenty years it was not proper toexamir 
whether a perſon was non compos, or not. 1 Chan. Rep. 40 
4. The bimiff exhibited a bill againſt the executors of 
_ purchaſer of certain lands from him, to have $ool. part oft 
purchaſe-money paid, which wasdecreed to be paid himthin 
three years before; but the executors having pleaded, that 
. . plaintiff and defendant lived near each other, and that nof 
was commenced againſt the teftator in his life-time, tho 
plaintiff might have eaſily done it, the court held the plea g 
2 Chan, Rep. 44. © ep | 
5. So where a bond of twenty-two years old came to 
hands of an executor ; and in as much as the obligee, till at 
ſeven or eight years paſt, lived near the teſtator, and never 


Chan. Rep. 88. S. P. 1 Chan. Rep. 106. | 
. 6. A. exhibited a bill to have a ſpecifick performance of 
venant, whereby the plaintiff was to have a pit in the de 
dant's ground for digging of black flones, and that when the 
one failed, he might fink a new one, and that there ſhoul 
no other pit for digging black flone; but it appearing 
the defendant, and thoſe under whom he claimed, 
been in poſſeſſion of a pit there above fixty years, the bill 
diſmiſſed. Hil. 1690. Scolefield and Whitehead, 2 Vern. iꝛ 
7. A common which has been incloſed for thirty years, 
not afterwards be thrown open. 1 Vern. 32. 
8. The defendant held a copyhold of the manor of 
at the rent of 8s. per ann. and ſo it appeared by the coun , 
of Hen. 8. of Phil. and Mary, and down to Car. 1. and ini} 
Car. 1. the defendant's mother was admitted, as of the m 
of Ipeing. The owner of the manor of Dean, which he purci | 
from F. S. who formerly was owner of both manors, b, 
. his bill to compel payment of the 8s. per ann. and althoug g 
admitted that the copyhold was held of the manor of Ie , 
not of the manor of Dean: yet the rent having been paid i 9 
for near twenty, years, which was the only evidence he k 
ſhew for it, the arrears and growing rent were decreed t0 
and a trial at law denied, tho' prayed by the defendant. 
1705. Steward and Bridger, 2 Vern, 516, 517. 


- 
* 


LT.imitation of Suits and Demands, | 
9. A. deviſes his eſtate to B. his ſon, charged with 500l. to 
his granddaughter, the daughter of B. payable at twenty-one, 

or marriage; B. on the marriage of his daughter, gives her 

1590). portion, but no notice is taken of the 500l. legacy, nor 

any releaſe given for it; twenty years afterwards, the daughter 

and her ſecond huſband bring a bill againſt the father for the 
gool. and the bill was diſmiſled, for the 1 500. ſhall be pre- 
ſumed. a ſatisfaction, eſpecially after ſuch a length of time. 

2 Vern. 484. A legacy preſumed to be paid after a great 

length of time. 2 Vern. 21. 8 
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C AP. XL. 


Maſter and Servant. 


(A) What Remedy they have againſt each other. 
(B) How far anſwerable for each other to others. 


& 


(A) What Remedy they have againſt each other. 


1. BILL was exhibited to be relieved againſt an apprentice- 2 Freem. 184. 
bond and articles, and to have them up; and upon S. C. and P. 
hearing, it was ordered, that the defendant do, within a cer- lle in auters 
5122 IE , a  q caſes for wit- 

tain time, vis. one year, bring his action, and go to trial neſſes may die. 
thereupon for his damages; or in default thereof, the bond 74:4. . 
and articles to be delivered up; and the reaſon given was, that 

if it were in the defendant's choice to flay his action as long as 

he pleaſed, he would ** till the plaintiff's witneſſes were 

dead; and this practice of putting the maſter to ſue, or to deli- 

rer up the indentures, was ſaid to be uſual. Hil. 17 C 18 

Car. Baker and Shelbury, 1 Chan. Ca. 70. 5 

2. A. put his ſon apprentice to an apothecary, and gave 

with him a ſum of money, and allowed the youth 10. per 

Am. for his clothes ; the 1 having put away his ap- 

prentice, after he had lived ſome time with him, by reaſon of 

negligence and miſdemeanors laid to his charges, the court de- 
creed the maſter to refund 3ol. of the money, and the rather, | # ©. By 
becauſe the indentures were not (a( inrolled, ſo as the matter (4) That the 4 1:14; 
vas not properly cognizable before the Chamberlain of London. indentures muſt | | 4 i 


Trin. 1688. Therman and Abell, 2 Vern. 64. be inrolled, vide | F108 
. | : oy | =. Vern. 492. #1144 


LE. 3. 4. WM 


(a) Whatſoever 
comes within 
the compaſs of 
a ſervant's bu- 


ter ſhall be char- 
reable there 

With, as of his 
command, and 


2 Vern. 146. 
8. * 


of the ſickneſs whereof he afterwards died, and gave 1200. with 
him, and articles were executed, by which it was provided, 


take his 


ſineſs, the wal- 


ſhall likewiſe have advantage of tbe ſame againſt others ; but if a favs borrows money ia his 
maſter's name, or takes it up of a creditor of his maſter's without order, that does not bind the 
maſter. Ney' Max. 93, 94. Dr. & Stud. Dial. 2. cap. 42. 


tiff, that he might be made uſe of to furniſh lace, Ec. 


20 likewiſe deal with him on his own private account, and he was 
from time to time paid for what he furniſhed for the king's li- 


Maſter and Servant. 
3. A. placed his ſon with an attorney at the time he lay il 


that in caſe the maſter died within one year, that then 60l. of 
the money ſhould be returned; it happened that the maſter 
died within three weeks after ſealing of the articles and pay. 
ment of the money; and on a bill brought againſt his executor, 
the court — 100 guineas to be paid back to the father, 
notwithſtanding the agreement of the parties. Trin. 166). 
Newton and Rowſe, 1 Vern. 460. 3 

4. If an apprentice marries without the privity of his maſter, 
vet that will not juſtify his turning him away, but he muſt ſue 


his covenant. 2 Fern. 4 


2. 
5. But by the cuſtom of London, a freeman may turn away 
his apprentice for gaming. 2 Fern. 291i. 
6. A. gave the defendant B. a Spani/k merchant, 600l. to 
2 apprentice, and entred into a bond of 1000l. for 
his fideliry, and at the ſame time took a covenant from his maſ- 
ter, that he ſhould at leaft once a month ſee his apprentice 
make up his caſh; the defendant brought an action on the bond, 


alledging, that the apprentice had run out 8ool. and on a bill 


to be relieved, my lord Keep. held, the meaning of the cove- 

nant was, that the defendant ſhould not only fee to the caſti 

up of the caſh, that it was right in figures, but to ee the nl 
ectually made up; and therefore decreed the plaintiffſhould be 


anſwerable for no more than the maſter could prove the ap- 


rentice imbeziled in the firſt month, when the imhezilment 
Mich. 1705. Montague and Tidcombe, 2 Vern. 518. 


(B) How far anſwerable for each other to others. 
1 As maſter of « Bip, of which the defendants were part- 
* ev 


5 owners, bought ſeveral goods of the plaintiffs, as beef, 
bitker, ſails, &c. A. failed, and on a bill to compel thedefendants 


. to pay, they inſiſted that A. only was liable, becauſe he had 
. money from the part-owners to pay the plaintiffs; but the court 


held, that the maſter was but a ſervant to the owners, and 
where a ſervant buys, the maſter is (a) liable ; and though the 
owners paid their ſervant, yet if he paid not the creditors, they 
muſt ſtand liable, and therefore decreed the owners to pay the 
plaintiffs their debts in proportion to their reſpective ſhares and 
2 in the ſhip. Hil. 1709. Speering and Degrave. 2 Vern. 
43. - MX: i 155 = 


2. The plaintiff Graham was privy purſe to King James the 
ſecond, and alſo maſter of his byck-hounds ; the defendant Stan- 
pe was a laceman, and by his friends made intereft to the you 

or the 


king's hunt, and was employed accordingly, and Graſium did 


veries, Ic. out of the privy purſe; but on king James's going 
— 21:3, 


Maſter and Servant. 


ay, the defendant brought an indebitat. Aſump. againſt Gra- 
rg well for what 2 furniſhed Gelbe king's uſe, as 
for what he had furniſhed for Grahams own particular uſe, and 
recovered for both; and on a bill brought to be relieved, the 
nces of the caſe appeared to be, that Stamper had been 
itted to furniſh lace and fringes, Wc. for the king, on his 
defire and application made to Graham, on his behalf; that the 
entries in the day-book of ſuch goods as were delivered for the 
king's uſe, was without price, that they may be added in the 
ledger-book, higher or lower, as they had a proſpect of ſooner 
or later payment ; that the defendant from time to time had 
been pail} out of the N privy purſe; and one witneſs ſwore, 
that he ſaid he expected payment from the privy purſe, and 
not elſewhere; that the account of the goods delivered to the 
king's uſe had been paid off to about ten months, but the ac- 
count of goods delivered on Grahams private ſcore, was of four 
years continuance, which ſhews that * kept them as diſtinct 
accounts; that none of the goods delivered for the king's uſe 
came to Graham, nor was there any particular promiſe to pay 
for any of them; and the court held, that if the law ſhould be, 
that he that ſpeaks for, or ferches goods for his maſter without 
any particular promiſe of paying for them, is liable to pay for 
them, (which they ſeemed to doubt): yer ontheſe circumftances 
the plaintiff was intitled to relief, and accordingly ordered, 
that the defendant ſhould only take out execution for ſo much 
a the plaintiff was indebted to him on his account. Trin. 
1692. Graham and Stamper. - 


Pigaut was when any thirg was obliged for money lent, and the coffe on paſſed to tha cred 


C AP. XII. 
Mortgages. 


(A) Of the Nature and d. ferent Kinds of 88 
and herein of the Power of Equity in ſupplying De- 
Fects in favour of the Mortgagee, and in making 
| that a Mortgage which otherwiſe would be an abſe- 
lute Conveyance, > 

(B) Of the Equity of Redemption, at what Timo. 

(C) Of the Perſons to redeem, 

(D) Of Foereclaſure; and here of Opening the Fore- 

- cloſure; Parties foreelof, ed, and T ender and Refuſal 

of the Mortgage Money. 

(E) Where there are ſeveral Mortgagees of the ſame 

Efate; what Remedy they have againſt the Mort. 
gagor, and againſt each other. _ 

(F) Where a Mortgagee may protet himſelf by Buying 

in precedent Incumbrances, 

(G) Where a Perſon who comes to redeem muſt do * 
ty to the Mortgagee before he will be admitted. 
(H) Mortgage-Money, to whom to be paid, ' 
(I) Mortgagee anſwerable for the Profits, and how nM. 

account. 


(K) How the Aſſignee of the Mortgagee is to account, 


— A— 


(A) Of the Nature and different Kinds of Mortgage: ii 
and herein of the Power of Equity in ſupplying De. 
Felis in favour of the Mortgagee, and in makin 
that a Mortgage which Eye” would be an abſi 
tute Conveyance. 


(a) The civil - 1. Mortgage i is the ſame thing as the Hyporheca of the (« 
law diſtinguiſhed Civilians, and may be defined a pledging of lands, 0 
between the | — 


Pignus and 
Hypotheca ; the 


tor 3 the Hypotheca was when the thing was obliged for money lent, and the pon rem 
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r immoveable thing, for money lent in ſuch manner, that with the 
4 profit or Uſufra4us of the thing pledged remains with the debtor : and in 
-hror till ſuch time as default is made in payment of the mo- caſe of _ 
u be time appointed — 


need to the ſarne diligence in keeping them, as he uſed about his own ſo that if the goods 
loſt by the negligence of the creditor, an action lay 3 for the property being transferred 

the creditor for a particular purpaſe, he was. to keep them at his peril: if the debtor did 
+ redeem the thing pledged, the creditor was to forecloſe the redemption of the debtor; or if 
\» money Was not paid, the creditor had his Actis Pignoritia or Hyparbecaria ;, but if the mo- 

y was tendered or paid to the creditor, the contract of pignoration was diſſolved, and the 
kor might have the pledge back as a thing lent; Juſtin. Fin. 592. and this ſeerns to have 
duced the- notion among us of the debtor's right of redemption. | 
2. There were no mortgages of lands whilſt the ancient feu- 

l tenures continued, becauſe the feud was filled with a tenant 
m the lord's original bounty; but when a liberty of aliena- 
on was given, two manner of ways of mortgaging were made 
e of, which Littleton diſtinguiſhes between, and calls by the 
mes of vadium vivum and vadium mortuum. Co. Lit. 205. 

3. The vadium vivum is where a man borrows 100l. of ano- 
er, and makes an eſtate of lands to him, till he hath received 
e aid ſum of the iſſues and profits of the lands; and it is called 

lum vivum, becauſe neither the money nor the land dieth; 
the lands are conſtantly paying of the money, and they are 
t left as a dead pledge, in caſe the money be not paid; and 
is ſeems to have been the moſt ancient way of pledging. Lit. 
. 208. A 8 ANG _ 1 a ; 

4. The vadium mortuum is fo called, becauſe it is doubtful 
ther the feoffor will pay the money at the day limited, or 
t; and if he do not pay, the had which is but in pledge, 

on condition for the payment of the money, is taken from 
m for ever, and ſo dead to him; and if he do not pay it. 

the pledge is dead to the tenant of the land. The ancient 
y of making thoſe mortgages was by a charter of ſeoffment 
condition, that if the feoffor, or his heirs, paid the ſum to 
efeoffee, or his heirs, he ſhould re-enter and re-poſſefs, and 
Wnetimes the condition was contained in the charter of. feoff- 
it, and ſometimes it was defeaſanced by another charter 
ade at the ſame time. Litt. 332. Maddox 318. _ 

5. Theſe fort of conveyances were ſubject to theſe inconve- 
ices, that if the money were not paid at the day, the eſtate 
ame abſolute, and was ſubject to the dower of the wife of 
feoffee, and all other his real charges and incumbrances, 
pgh he were afterwards permitted to perform the condition. 
Lit. 221. Cro. Car. 190. 15 5 | 5 | 

„ But the courts of equity have ſet this matter right, and 7%. 2 Bac. Aör. 

e maintained the right of redemption, not only againſt te- 128. 
tin dower, and the perſons that come under the feoffee, but 
a againſt tenant by the Curteſy and the lord by Eſcheat, that 
in the poſt; becauſe the payment of the money doth, in con- 
ation of equity, put the feoffor in alu quo, ſince the lands 
originally only a pledge for the money lent. Hard. 465, 


11 


10 


If tenant in tail demiſes lands for ninety- nine years by way 
mortgage, under a condition of redemption, and on his mar- 
© ſuffers a recovery, and in conſideration of the portion ſet- 
da jointure, and then borrows more money of the mortgagee, 
lappoints the term as a ſecurity, the recovery inures to ma ke 
LE g0o⁰ 


312 


a Freem. Cy. 
S. C. and decree, 


ſaye, it was 


thought hard by ſeveral at the bar that the-c;r ſhould be permitted to redeem againſt the 6 
. Preſs agreement of his anceſtox. bid, 69. 4 | 8 


good the term; and if the mortgagee had no notice of the bin. 
ture, he ſhall be allowed the ſecond money lent as well ag f. 


ſentment, and that might be the laches of the mortgagee in no 


ruptey ought not to be in a better caſe than the bankrupt, wh 


| ſome houſes, and had a bond for payment of the money,: 


bill 

fell ſhort to anſwer the firſt mortgage-money, the mortgag 
| r in upon his bond as a creditor; it was fo decreed 
a 


takes a mortgage from him to ſecure 16000). with intereſt, an 


and on a bill brought to redeem, the maſter of the rolls decree 
ſcionable; for a man ſhall not have intereſt for his money, a 


Ward, 2 Vern. 520. 


griping uſurer, by fuch impertinent reſtrictions, to eludet 
uff 


brother ſhould have the land; ſuch an agreement made out 


Mortgages. ; 


firſt. 1 Chan. Ca. 119, 120. 

8. If a copyholder in fee furrenders to the uſe of the monty 
gee in fee, and the copyholder becomes a bankrupt before ; 
ſentment, and there is no preſentment ; yet per Convper Io 
Chan. though the ſurrender was void in law for want of ap 


rocuring of it, yet the ſurrender was a lien, and that bound the 
d in equity; and the aſſignee under the commiſſion of bark 


was plainly hound in equity by this defective conveyance 
C00 mw Agar vo 
* 9. The plaintiff lent a ſum of money on the mortgage a 


ufual in ſuch caſes; afterwards he lent a farther ſum of 2000 
on the _ of redemption, and had a bond for that likewiſe 
afterwards the mortgagor becomes a bankrupt, and by ſom 
accident the value of the houſes ſunk ſo much, that they 
not ſufficient to raiſe the mortgage-money firſt lent; and on 
brought to have them ſold, and ther as to fo much as the 


2 as to — 1 lent upon the 2 * * worth ne 
ing, it m ſingly upon the » Paſeh. 1695. Vi 
EE 
10. A. lends money to B. to carry on certain buildings, an 


by another deed executed at the ſame time, takes a covenar 
from B. that he ſhould convey to him, if he thought fir, grouad 
rents to the value of 16000. at the rate oftwenty years purchaſe 


a redemption, on payment of principal, intereſt and coſts, will 
out regard to that agreement, but ſet aſide the ſame as unca 


a collateral advantage beſides for the loan of it, or clog tl 
redemption with any by- agreement. Mich. 1705. Jennings 


11. If the condition of a mortgage is, that the mortgat 
ſhould redeem during his life, or that the morrgagor, and i 
heirs of his body, ſhould redeem; yer equity will admit ti 
general heir of fuch mortgagor to a redemption, becauſe ti 
can be no purchaſe, ſince there is a clauſe of redemption; at 
when the land was originally only a pledge for money, if i 

rincipal and intereſt be offered, the land is free; and it wou 
o very hard, that it ſhould be in the power of the ſcrivener, 


ice of the court. 1 Fern. 33, 190. S. C. 2 Chan. Ca. 14 
12. But if a man borrows money of his brother, and agre 
to make him a mortgage, and that if he has no iſſue male, i 


roof, may well be decreed in equity. 1 Veru. 193. 
Vorth lord Keeper. | — | 
13. A. in conſideration of 1000/7. made an abſolute conve 


ance to B. of the reverſion of certain lands after two lives, whit 
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hat time were worth little more; and by another deed of 
. fame date, the lands are made redeemable any time during. 
ge life of the grantor only, on payment of the 10000. and in- 
eſt; 4. died not having paid the money; and it was held by my 
"4 Nottingham, that his heir might redeem, notwithflanding 
is reſtrictive clauſe; and that it was a rule, once a mortgage 
ud always @ mortgage, and that B. might have compelled A. to 
Lem in his life-time, or have forecloſed him; but on a re- 
arinz, lord Keep. North reverſed the decree on the circum- 
unces of this caſe; for it appeared, by proof, that 4. had a 
ndneſs for B. and that he had married his kinſwoman, which 
-adeit in the nature of a marriage-fettlement ; he likewiſe held 

at B. could not have compelled 4. to redeem during his life; 
hich made it the more ſtrong. 33 Car. a. Newcomb and Bonham. 
Vern. 7, 214. S. C. 232. S. C. 2 Vent. 364. S. C. where it is 
iid, that lord North's was affirmed in the houſe of lords. 
14. If 4. mortgages land to B. worth 15. per ann. for ſecuring 
ol. and at the fame time B. enters into a bond, conditioned, 
at if the 2000. and intereſt is not paid within a year, then he 

o pay to 4. his executors or adminiſtrators, the further ſum of 
in full for the purchaſe of the premiſſes, Wc. and A. dies 
thin the year, and the — is paid the next day after the 
ortgage is forfeited to his adminiſtrator; yet A.'s heir may 
deem, paying the 200. and likewiſe the 787. that was paid the 
iniſtra tor. Mich. 1687. Millet and Winnel, 1 Vern. 488. 


reed. | 

15. $0 where A. for 550/. made an abſolute aſſignment of a 
hurch-leaſe for three lives to B. and B. by writing under his 
ind agreed, that if A. paid 600). at the end of the year, B. 
ould reconvey; B. Ged. leaving C. his ſon and heir; two of 
ke lives died, and the leaſe was twice renewed by C. and his 
ther; and tho' it was near twenty years ſince the conveyance 
as made, yet the maſter of the rolls decreed a redemption on 
ment of the 5507. and the two fines, &c. Mich. 1688. Man- 
e and Ball, 2 Vern. 84. wide 1 Vern. 183, 394. where a 
Mgagee was allowed to redeem before the time agreed on. 


(B) Of the Equity of Redemption, at what Time. 


T a re-hearing before my lord Keep. aſſiſted with juſtice 

Vaughan and Turner, concerning the redemption of a 

gage which had been made above forty years, my lord 

leep. declared that he would nor relieve mortgages after twenty 

ears, for that the ſtatutes of limitations did ad judge it reaſona- 

to limit the time of one's entry to that number of years, 

neſs there are ſuch particular circumſtances as may vary the 

linary caſe, as infants, Femes covert, tc. who are provided 

by he very ſtatute, though thoſe matters in equity are to he ks 

governed by the courſe of the court; and that it is beſt to (a) Thengh 

0 5 Os 1 ſquare there is na time 

| | Ws | limited for re- 

ption of mortgages ; yet where 2 man comes in at an old hand, it hath been ſometimes 

freed, that the poſſeſſor ſhould account no farther than for the profits made in his own time, 

dicourage the ſtirring in ſuch dormant titles; but the common doctrine in the courts of 

Wity is, that mortgages are not within the ſtatute of limitations, though that ſtatute is men- 

ted ſometimes as 3 proper direction to go hy; for the courts of equity are tender of ſettling 
Fe any 
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any ſet time, ſquare the rules of equity as near the rules of reaſon and la 4 
becauſe a wan . be. Eure and fe, 2 Vent. 340. * 


injured if he receives prineipal, intereſt and coſts; but the proprietor of the land is injureq i 
he parts with his poſſetfion under the true value; but ſometimes the court hath allowed lemi 

of time to be pleaded in bar, where the mortgaged eſtate hath deſcended as a fee, vithon 
entry or claim from the mortgagor, and where the poſſeſſor would be intangled in a long 
count. Vide. 1 Chan. Ca. 102. 1 Chan. Rep. 97, 98, 184, 206. 


Prec. * Chan. 


Mortgages. 


2. A bill was exhibited to redeem a mortgage; to which the 
_ defendant demurred, becauſe by the plaintiff's own ſhewing, i 
appeared the mortgage was ſixty years old; but upon argumen 
the demurrer was over-ruled, uſe ir was charged in the 
bill, that the mortgagor * the mortgagee ſhould enter 
and hold till he was ſatisfied; which is in the nature of a Wel{ 
mortgage; and in ſuch caſe the length of time is no objectia 
Mich. 1686, Orde and Herning, 1 Vern. 418. 

3. So where a bill was exhibited to redeem a mortgage mad 
in 1642. though the mortgagee entered in 1650, and there wen 
three deſcents on the defendant's part, and four on the pan 
the plaintiff; yet the length of time being anſwered for the gre: 
eft part by infancy or coverture; and for as much as in 16% 
a bill was brought by the mortgagee to forecloſe, and an accou 
then made up by the mortgagee, the court decreed a redemyii 
on, and an account from the foot of the account in 1686. Tris 
1700. Procter and Cowper, 2 Vern. 377. | 

4. But where a mortgage was made to 4. in the year 103 
to indemnify him againſt debts, for which he was engaged f 
the mortgagor, and in the year 1649, he entered into the mon 
gaged premiſſes, and had poſſeſſion, and afterwards conveye 
away ſeveral parts of the mortgaged premiſſes to ſeveral per 
ſons, and ſeveral fales and marriage-ſettlements had been mai 
ofthem, In the year 1663, a bill was brought to redeem, þ 
all the aſſignees were not parties; and a decree to an account 
and a report made, and exceptions taken to that report; an 
ſo it reſted for about eighteen years, and then another bill wi 
brought, and another decree to redeem, but no proſecuiio 
upon it from the year 1676 till 1697, and then the plaini 
having purchaſed the equity of redemption of thoſe lands (int 
alia) from the heirs ofthe mortgagor, brought his bill to rede 
the objections againſt it were the length of time, the man 
derivative titles that had been made, and when no ſuit was de 
pending, and the difficulty of taking the account ; to which! 
was an{wered, that there bad been freſh purſuits, and that th 
difficulty of the account had been occaſioned by the mon 
gagees themſelves, and that there were infants in the cas 
My lord Keep. held, there ought to be no redemptio! 
and that length of time excuſes the mortgagee for taking 
eſtc.te for his own, and uſing it accordingly; and none th 
have come in under him have done amiſs ; and though the 
were infants in the caſe, yet the time having begun upon ti 

anceſtor, it ſhall run even upon infants, as it is at law int 
caſe of a fine; and there is one great objection to a redemptis 
in this caſe, that it does not appear that the plaintiff pat 
any thing fer this equity of redemption, only had it thro" 
ing his bargain, Hil, 1700. St, John and Turner, 2 Vern. 4" 

* 5. Th 


Mortgages. 

The plaintiPs grandfather in the year 1686, had made 

2 age of the eſtate in queſtion, which proved to be about 
or ten pounds per annum, for ſecuring 1001. in the year 
this mortgage was aſſigned over to the defendant, who 
ment was then let into poſſeſſion, and had continued ſo 
Fnce, and was now about ninety years of age; the mort- 
died ſeveral years ſince, leaving the plaintiff's father, his 
ſon and heir of full age, who likewiſe died in the year 
leaving the plaintiff his eldeſt fon and heir, then about 
e years of age, who brought this bill for an account, and 
et into a redemption of the eſtate in queſtion, but which 
fendant had been in poſſeſſion of thirty-three years, and 

i greatly over-paid his principal and intereſt ; but my lord 
a. diſmiſſed his bill, and ordered it to be entered down, 


had no remedy. by ejectment at law to recover the 
fon, being barred by the ſtatute of limitations, and he 
cht that a reaſonable guide for this court to follow, as to 


before, when there was no infancy in the caſe, and there- 
vill run on againſt infants after. Mich. 1729. Knowles and 


(C) Of the Perſons to redeem, 


redeem a mortgage. 1 Fern. 193. admitted, he who 
s to redeem. a mortgage, muſt ſhew a title. 1 Vern. 182. 
2. Ifa man enters into a bond, in which he binds himſelf 
his heirs, and dies, leaving a real eftate to deſcend to his 
ſubject to a mortgage for years, and the heir ſells the 
of redemption; the obligee cannot redeem the mortgage, 
wut firſt having a judgment at law againſt the heir. Paſch. 
Bateman and Bateman. 5 


dur. Har d. 46 5 . | 
4. mortgaged his lands upon condition, that if he or his 
repaid 100. at ſuch a day, he ſhould re-enter; before the 


Im; the daughter ſhall keep the lands, and the fon ſhall 


recover againſt her, for the daughter is in nature of a pur- 


© otherwiſe had lapſed at law to the mortgagee. Cro. Car. 
1 Co. 99, 1 285 

fa man deviſes lands which are in mortgage to A. for life, 
ainder to B. in fee; A. ſhall contribute one third towards 
liſcharge of the mortgage. 1 Chan. Ca. 271. wide 2 Vern. 
and title Contribution and Average, letter (B). 
If a jointreſs, who is to hold the land free from incum- 


imbu 


d the money ſhe paid to ſet her eſtate free, and in 
| | the 


lemption in equity; and though the plaintiff was an in- 
t his father's death, yet the computation of time began 


\ Perſon who comes in by a voluntary conveyance may 


2315 


a2 of the reaſons for diſmiſſing the bill, that the plain- 


The mortgagee in fee after forfeiture was attainted, and 
ing ſeized, and whether the mortgagor ſhould redeem u. 


Qu. if this point 


he dies, leaving iſſue a daughter, his wife enfient with a would now be 
the daughter pays the money at the day, and then the ſon decided in this 


manner, as in 


the preſent doc - 
a 3 trine of mort- 
, where ſhe hath regained the land by her own vigilance, gages it is plain 


the eſtate was in 
no ſuch danger 
of forfeiture; 


count of the equity of redemption which was a privilege u known at common law. 


ces, pays off a precedent 2 her executors ſhall hold 
Fill wy are ſatisfied, becauſe ſuch tenant for life ought to 
e 
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according to the value of her intereſt. 1 Chan. Ca. 211. 2 
Ca. 99, 100. 1 Chan. Rep. 19. 


mortgag 
is limited to the huſband and his heirs; and the huſband 


_ ſatisfied. Hil. 1704. Acton and Pierce, 2 Vern. 480. 


and ſubject to the mortgage; the eſtate was ſettled in A. for! 


Mortgages, | 

the condition ſhe ought to have been. 1 Chan, Ca. 251. , 
Ca. 100. 1 Chan. Rep. 19. 

7. But if a jointreſs after marriage join with her huſband 

a fine, and mortgage the land, and the huſband dies, then 

land is charged, and ſhe ſhall pay her part towards the g;q 

thening the land; and her executors ſhall not hold the lang, 

ſatisfied thereof, becauſe ſhe herſelf concurred in the lav 


the charge, and therefore muſt join in the diſburthening k 


8. If a man marries a jointreſs of houſes which are þ, 
down, and the huſband and wife borrow 1 gool. to build on 
ground, and levy a fine fur conceſſit for ninety-nine years, if 
wife lived ſo long, and a deed is made between the con 
and the huſband, wherein the huſband covenants to repay 

e- money with intereſt, and the equity of redemp 


pends 3 or 4ooo!. in building upon this ground, and dies, 
wife wal redeem, and not the heir of the huſband. 
creed by Nottingham lord Chan. and affirmed on a rehearing 
Nerth\ord Keep. Brend and Brend, 1 Vern. 213. for the wiſe 
no party to the deed of redemiſe, by which the redemption 
limited to the huſband; and the wife being a jointreſz, 
having = a term for years only out of her eſtate for 
there reſts a reverſion in her, which naturally attracts the 
demption. | „„ 

9. 4, on his marriage agreed to leave his wife 10000. if 
ſurvived him; the drawing of the a ent was leſt to 
parſon of the pariſh, who made a bond from A. to his inten 
wife in 2000/. conditioned to leave her 1000. if ſhe fury 
him; the marriage was had, and A. died, leaving a freeh 
and a copyhold eſtate in mortgage, and which were me 
gaged together; and it was held, that the wife ſhould red: 
as well the freehold as copyhold, and hold over till ſhe 


10. A. joins with B. her huſband, in making a mortgage 
years of her inheritance for 4500. to r. the huſband's 
caſions, to pay for the place of captain of the band of oy + 


remainder to her ſon in tail. B. in the mortgage deed coven: 
to pay the money, and the proviſo was, that on payment of 


mortgage money, the term was to ceaſe; the mortgage was Wi 1 
veral times aſſigned, and particularly in 1683, and the e 


joined in it; and there the proviſo was, that on payment of te 
money by them, or either of them, the mortgage-term wait 
be aſſigned, as they, or either of them, ſhould direct or 

point. A few days after the mortgage was made, B. by ley 
thanked his wife for having ſealed it, and added, that the pa 
fits of the office ſhould be religiouſly applied to pay off the Ne 
cumbrance; but afterwards when money came in, tho he pyliſ 
off the mortgage, yet he took an aſſignment thereof in truſt Wb 
himſelf, and by will deviſed his perſonal eſtate, and the ben e 
of this mortgage, to his ſecond wiſe; and on a bill by the! 


of the firſt = to have this mortgage aſſigned him, it A. 
: declared by my lord Keep. that he could not decree for hi 


Mortgages. 


pon the uſual terms of redemption, on payment of princi- 

tereſt and coſts, diſcounting profits; but upon an appeal 

lords, the ſon obtained a decree to have the mortgage 

4 to him. Paſch. 1702. The Earl and Counteſs of Hunting- 

33 A. and his wife mortgaged the* wife's eſtate, 

4 covenanted to pay the money, but the equity of redemp- 
«as reſerved to them and their heirs; the huſband dying 
decreed, that the mortgage ſhould be diſcharged out of 
iſband's eſtate. Hil. 107. Pocock and Lee, 2 Vern. 604. 


Of Forecloſure ; and here of opening the Forecloſure, 
ties forecloſed, and Tender and Refuſal of the Mort- 
ge Money. 


Mortgagee obtained a decree againſt a mortgagor and 
A all the creditors whoſe debts affected the eſlate, that 
hould redeem, or be forecloſed. One of the creditors 
the money by the conſent of the reft, and has the mort- 
ofigned to him; and agrees with them, that if they would 
bis money at a further day, they ſhould. redeem him; 
iſe, thar he ſhould have the lands abſolutely ; and it was 
on a bill brought by the other creditors, that they ſhould 
m, tho the creditor who paid the money had been in poſ- 
20 years, and had made great improvements, they al- 
g only neceſſary repairs, and laſting improvements. Hil. 
Ezton and Greaves, 1 Fern. 138. 5 
There being a firſt and ſecond mortgage made of the ſame 
the firſt mortgagee brought a bill againſt the ſecond, to 
him to redeem, or to be forecloſed, and forecloſed him 
ingly; it ſo er that the firſt mortgagee, by his 
leviſed the premiſ 

| mortgagee brought a new bill to ſer aſide the fir 
and to be let in to a ſatisfaction of his money; the defen- 
leaded the former ſuit and decree of forecloſure ; but the 
zs oyer-ruled. . Trin. 1691.-Cook and Sadler, 2 Vern. 235. 


ſigned and inrolled, yet if he after brings an action of 


and performance of the covenants in the mortgage deed, 
lion opens again the forecloſure, and lets in the _ 
mption of the mortgagor. Trin. 1729. Da/awwd and 
po, at the rolls. | 2 | 

man makes a mortgage, and afterwards makes a mar- 
element of the equity of redemption, wherein he limits 
e wife, and then on the iſſue of his body, with remain- 


Mgagor to have his money, or that he may ftand fore- 
acordingly ; and afterwards the mortgagor dies with- 


ent, who prefers his bill to redeem; and ir was diſmiſ- 
r having made thoſe parties to the bill of forecloſure, 
parties to the mortgage, he did as much as was neceſ- 
br perhaps it was impoſſible for him to know all the 
Rzainſt whom to ſeek a forecloſure ; and this would ey 

In 


es to the mortgagor; and thereu you the 
mort- 


If a mortgagee has a decree of forecloſure, tho that de- 


nthe bond given at the ſame time for payment of the 


nil to his brother; the mortgagee exhibits his bill againſt 
without making the brother a party, and has a 


e, and the lands remain to the brother by the marriage 
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3 ge Sagee refuſes, he loſes the intereſt from the time of then 
of the money at becauſe it is but a pledge for the money ; and if the mat 
me place ap- tendered, he ought not to keep the pledge; and no man 
pointed for pay- to pay for the forbearance, when he hath the money 


ment, at any, Chan, Ca. 29. 2 Chan. Ca. 206. S. P. 


time of day ſpe- 


expreſs letter of the condition, the money is to be paid on the day indefinitely ; nor nee 


both parties ought to acquielce; and upon ſuch refuſal the land is diſcharged, becauſe! 


fails according to tne words of the agreement, yet there is the ſame natural juſtice 


Mortgages. | 

him an eternal bailiff to the mortgagor; beſides, to Pen z 

count after length of time againſt a perſon, who by lan 
obliged to keep no account, in favour of a meer ygly,,., 
unreaſonable. 1 Chan. Ca. 217, 220. 

5. Tenant for life, the reverſion in fee; he in reverſy 

gages his eftate in fee, and the mortgagee deviſeth it; the 
Tee may bring his bill againſt the mortgagor, and need ng, 
the heir of the deviſor a party, becauſe he hath no interg 
the lands at all, it being all deviſed away from him, 2 
need only forecloſe the mortgagor. 2 Chan. Ca. 32. 

6. If a man mortgages lands, and then confeſſes ſeyera}; 
ments, and ſome of the perſons that have judgments si 
mortgagee notice, and after he obtains againſt the moriy; 
decree to forecloſe ; ſuch perſons, that gave notice of 
intereſt, ſhall notwithſtanding redeem, becauſe they 
ditors for a valuable conſideration, and the mortgage 
notice of them, ſo that he might have made them paris 
bill; but the perſons, that gave no previous notice of 

judgment, are totally barred of all redemption by the | 
decree. 1 Chan. Rep. 170, 171. = 

7. But when a bill was exhibited by a ſecond mortgig 

redeem, and the firſt mortgagee pleaded his mortgage, 

_ decree to forecloſe the mortgagor, without notice of the 

mortgage, yet the plea was over-ruled. Mich. 170). 0 

and Chadwell, 2 Vern. 601. 
(s) if upma 8. If the mortgagor (a) tenders the money, and the 


* 


cified in tie cond ton, and the mortgages refuſes, the condition is ſaved for ever, 
mortgagor need not ſtay at the place appointed till the laſt inſtant of the day; bccauſe 


be any new tender aficrwards within a convenient t me, becauſe by the words of the 


tender the dem ſe is vc id; ard if it be on a feofiment the condition is performed, andt 
for may re-enter; but the money lent doth yet remain a debt or duty, becauſe it was a 
the original lendingof the money, whether 1t had been ſo ſecured or not; and tho the 


money ſhould continue. Co. Lit. 209. 5 Co. 114. Plow. 173. 
1 The plaintiff had made a mortgage in fee of hi 
which by feveral meſne aſſignments was come to Sir} 

| Dodwell; and there being likewiſe two ſeveral terms for 
ſtanding out, they were aſſigned to truſtees, in truſt 
William Dodavell, to protect the inheritance, and ſubject 

ſame equity of redemption ; the plaintiff and Sir Malis 

evell ſettled an account of what was due; and there a 

ing to be due theron 4400. principal money, the inter 

then paid off, and at the ſame time Sir William Dodaul 

a note, whereby he promiſed, that on payment of the 

44791. or thereabouts, oa the 23d of Odober then nett, 

the intereſt computed io that time, he would re-convey 
heritance to the plaintiit and his heirs, and would proc 
truſtees to aſſign the two terms for years, as the plainivl 
dire d. In Auguſt following Sir William Dodwell died. 
delendants were his ex2cautors ; and he like viſe left he 
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+ Mary, his only child, and heir at law, an infant of about 
ght years of age the plaintiff provided the money, and on 
the 23d of Oober tendered a bank-bill of 4500. to one of the 
xecurors, (there being four in all) for him to take thereout 
«hat was then due for principal and intereſt; but the execu- 
uns having none of them proved the will, he refuſed to ac- 
x of the tender; upon which the plaintiff aſked him, if he 
dected to the legality of the tender, being in a bank-bill, and 
ot in money, and that if he did, he would preſently turn it 
no money; to which the other anſwered, he had no objecti- 
in to the tender, but not e upp wy the will, he would not 
ept of the money. Afterwards the plaintiff made the like 
der to another of the executors, who likewiſe refuſed to ac- 
pt of it, not having proved the will ; but he objected to the 
Lrality of the tender, not being in money: afterwards all the 
Car executors proved the will; and the bill was brought to 
redeem on payment of 4400. and intereſt tu the 23d of October, 
being the time mentioned in the note; and that the plaintiff 
might not be obliged to pay intereſt beyond that time, as the 
bfendant's executors intified he ought : and it was held by my 
lrd Chancellor, that this tender in a bank-note was not, rich. 
ly ſpeaking, a legal tender; but fince it was proved the 
plaintiff offered to turn it into money, that made it a good tender. 
ly, It was clearly agreed, that any, or either of the executors, 
efore probate, might have der and given a good diſcharge 
br the money, eſpecially when, as appeared in this caſe, they 


ards proved the will, and ſo were executors abinitis. 


h, That tho they were executors only in truſt for the 
WWughter who was an infant, A none of them could be in a 


etter caſe than Sir William Dodwell himſelf could have been, if 
he had been living ; and ſuch tender under theſe circumſtances 
zould have bound him; ſo it will his executors and deviſee ; 
and therefore decreed a redemption on payment of the 44o0l. 
and intereſt to the 23d of October, the time mentioned on the 
wte, and no longer, and no coſts on either fide ; and the infant 
beir at law, on payment of the money to the executors, was to 
vey the inheritance deſcended to her according to the act 
Am. for obliging infant truſtees to aſſign and convey. Hil. 


729. Sir Jon Auflen and the executors of Sir William Dodwell, at 
my Lord Chancellor's. 


tice. 


& . E 1. empt it; but a perſon who will take advantage of the ( 
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(E) Where there are ſeveral Mortgagees of the ſam 
Eftate, what Remedy they have againſt the Mortgagy 
and againſt each other, 


* 1. JF a man mortgages lands by a defeQtive conveyance 
| 1 and afterwards mortgages to a ſecond perſon, by a 
Qu. if not aſſurance, that is good and effetual, with notice, the ſecan, 
- without no- ſhall prevail, becauſe that carries the legal title; and equity 
will not interpole, when both are equally upon a valuable, 
fideration ; but if a man mortgages by a defective conveyanc 
and there are ſubſequent creditors, whoſe debts did not oris; 
nally affect the land, equity will ſupply ſuch defective come; 
ance againſt ſuch ſubſequent incumbrances, who acquired: 
legal title afterwards ; for fince the ſubſequent creditors did ny 
originally take the lands for their ſecurity, nor had in view a 
intention to affect them, when afterwards the lands are afieQed 
and they come in under the very perſon that is oblige in on 
ſcience to make the defective ny ood, they ſtand in h 
place, and ſhall be poſtponed to ſuch defective conveyanc 
Mich. 1670. Burgh and Francis, by Sir Heneage Finch, lon 


Keep. | 
Prec. in Chan. 2. The mortgagor delay Hon to the mortgagee, ha 
30.5.C. ing entered, and afterwards ſuffered the mortgagor to take il 


Qu. if © mort- FF IP e 5 
— e for ſeveral years, without requiring intereſt; it was 


à mortgagee” by the court, that the intereſt of the firſt mortgagee ſhould i 
be not tranſ- affect the lands, ſo as to keep out the ſecond mortgagee long 
poſed each into than he would have been, had the intereſt been duly paid 
3 of the it was likewiſe held, that if a mortgagee, after notice of ail 
- ſequent mortgage, joins with the mortgagor, in a fale of: 
lands to a ſtranger, the money received by either, for the pu 
chaſe, ſhall ſink ſo much of the mortgage money. Mich. 1691 

Bentham and Haincourt. Ry - 
3. If A. has a firſt mortgage, and B. a ſecond, and ſubject 
theſe mortgages, the eſtate is ſettled on C. for life, remainde 
on D. an infant; A. may bring a bill to forecloſe, though | 
has not the like remedy over againſt D, who becauſe of his i 
fancy cannot be forecloſed. Mich. 1705. Draper and Jennin 

2 Vern. 5:8. SE, 

4. If a firſt mortgagee brings a bill to forecloſe the mortz; 
gor, and an account is directed and taken between them, ſuc 
account ſhall bind the ſecond mortgagee, tho' he was no part 
to the bill, if there was no fraud or colluſion in the taking oli 
Trin. 29 Car. 2. Needler and Deeble, 1 Chan. Ca. 299. 

5. If a man mortgages certain lands to one man, and mo 
gages thoſe lands, with ſome others to another, though th 
ſee;ns to be a caſe omitted out of the ſtatute againſt ciandeſt! 
mortgages z yet if it appears to be a contrivance to evade | 

6% By the 4 28 if an acre or two of land were only added, this will not e: 


cap 16, if any ſtatute, muſt be an honeſt mortgagee, and ther 
erſon ſhall fore if a man has uſed any fraud or practice in obtalt 
row any | | | | il 
money, Tc. | | 
and for the payment thereofſhall ſuffer a judgment or recognizance, and ſhallafterwards borro® 
other ſym of another, or for ot her valuable conſideratien, and forfe.uringthe repaz ment ane — 
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g 4 ſecond mortgage, he ſhall not have the benefit of the ſta- thereof, hall 
ate. 2 Vern. 589, 590. mortgage | 
cM | lands to the 
cond lender, or to any other perſon in truſt for him, and ſhall not give notice to the mort - 
zgee of uch judgment, Cc. in writing before the execution of the ſaid mortgage, ſuch 
ortgagor ſhall have no benefit in equity of redemption of the lands mortgaged, unleſs tuch 
zortgagor, or his heirs, upon notice given by the mortgagee in writing, under hand and ſeal, 
neſted by two witneffes, of ſuch former ſadgment, c. ſhall within fix months pay off and 
ſcharge the ſame, and cauſe the fame to be vacated and ciſcharged, And if any perſon 
rho (ſtall once mortgage lands for valuable conſi.leration, ſha!l again mortgage che lame 
z0ds, or any part thereot, to any other perſon, the former mortgage being in force, and thall 
ot diſcover in writing to the ſecond mortgagee the firſt morigage, ſuch morgagor ſhall have 
jo relief, or equity of redemptien, againſt the ſccoad mv>-rtgaFee, but ſuch ſ<c2nd or thi:d 
nortgagees may redeem any former mortgage. This Act ſhall not extend to bar any widow 
if any mortgagor of her dower, who did not legally join with ſuch huſband in ſuch mortgage, 
or Glerwiſe lawfally exclude herſe lf. | | 


6. If A, being about to lend money to HB. on a mortgage, ſends 
C. to inquire of D. who had a prior mortgage, whether he had 
any incumbrance on B. s eſtate; and it is proved that C. went to 
him, annd ſpoke to him accordingly, D.'s mort gage ſhall be poſt- 
poned. 2 Fern. 554. wide 2 Vern. 370- ES - 

7. Une Goff, bein poſſeſſed of the Thatch'd Hou ſe at St. James 2 Vern. 726. 
on a building leaſe for 60 years, mortgage it to Dr. Lancaffer 8. C. 5 
und one erfield, for ſecuring 6001. which the defendant after- C15. 59: Rep. 
paid off, and advanced to Goff 600 /. more, and took an af- | . 
ment of this mortgage, but had not the original leaſe deliver- | 
d to him till ſome days after the aſſignment. Goff afterwards 
eng in a declining way, propoſed to borrow of the plaintiſf 
vol on a mortgage of a vault and two rooms, part of the mort- 
pred premiſſes ; and on a treaty for that purpoſe, one Remington, 
tho acted for the plaintiff, defired to ſee the original leaſe. Goff 
Id him that he had it not by him, but that his lawyer kept all 
u writings for him, as not thinking it ſafe to truſt them in his 
n houfe, where all fort of company reſorted ; upon which 
bf goes to the defendant, who was an attorney in the city, tells 
m he was about agreeing with a perſon for the rebuil.!ing part 

the premiſſes, at ſo much a foot ſquare, which would. better 
s ſecurity, and deſired him to let him have the original leaſe, 
bat he may ſee the dimenſions of the houſe ; the defendant 
vuld not truſt him with rhe leaſe in his own power, but goes 
Jong with him to the Thatched Hauſe; and after he had been 
ne ſome time, Goff ſends for the plaintiff and Remington, told 
mn he had now the original leaſe, which they might tee ; and 
un their coming to his houſe, Goff goes into the room where 
defendant was, and deſires him to let him have the leaſe, to 
the perſon he had mentioned, for that he was now in the 
We ; and accordingly the defendant lets him have the leaſe, 
uch be carries to the plaintiff and Remington; and they being 
kned therewith lend him the money, and took a mortgage of 
wault and two rooms, inſiſting at the ſame time to have the 
nal leaſe delivered to them; but Goff urging, that it con- 
ed much more than the plaintiff had in mortgage, and that 
could not part with it, the plaintiff permitted him to keep it, 
he thereupon in about an hour's time delivered it again to the 
idant, without acquainting him with what he had done; and 
iefendant ſwore expreſly in his anſwer, that he had no notice 
Ws tranſaction, or of the plaintiff's mortgage. Afterwards 
nuff lent Goff a lanber to of money and prevailed 2 

the 
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it, and he by his anſwer exprefsly denied his having notice of ir. 


| duce the ſecond 2 to lend his money, this fraud without 
eſtate, without giving him notice of his firſt mortgage, this is ſuch 
lending bis money; nay if there had, yet the plainti 
very little while ; the plaintiff takes his word that he could 1 
fendant was impoſed on by Goff ; ſor he parted with the lea | 
only to better his own ſecurity, and had the moſt ſpecious p 


| feſt proof, be . ep to him, that he let Goff have his leaſet 
his money, and diſwiſt the bi 


(F) Where a Mortgagee may protect himſelf by buying 


V hich ſtands out at law, tho' nothing on it be due in equity, 


he had notice of A.'s mortgage before his ſecond purchaſe oft 
E ſecurity ; becauſe having at firſt innoceni]y lent his mon 
he may do what he can to ſecure that money from being left; 


title at law, and being equally on a valuable corfideration 
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the defendant to let him have the original leaſe a ſecond time; 
but there was no proof that the defendant knew the occaſion of 


Afterwards Goff failed, and thereupon the defendant brought his 
ejectment, and recovered z and this bill was brought to have the 
defendant's mortgage poſtponed, upon pretence that here was , 
manifeſt fraud on the plaintiff, and that the defendant was privy 
to it; and at the Rolls, the plaintiff had a decree accordin ly, 
but on appeal the decree was reverſed ; but my Lord Chan. aid, 
if a man makes a mortgage, and afterwards mortgages the ſame 
efta:e to another, and the firſt mortgagee is in combination to i- 


doubt will in equity peſtpone his own mortgage; ſo if ſuch mon 
gagee ſtands by, and ſees another lending money on the ſam 


a miſprifion as ſhall forfeit his priority 3 but here is no manne 
of proof that the defendant knew any thing of the 1 f 

appear 
uilty of ſo much a groſſer neglect, that he ought not to prevail 
or the defendant intruſted Goff with his original leaſe but for 


art with it, and leaves it wholly in his 


| wer, to go on in d 
rauding whom elſe he had a mind to; beſides 


it ap ears tho d 


tence that could be for it; and therefore it cannot, without mat 
ſhew the plaintiff, or with a e to draw in the plaintiff to ler 

with coſts, unleſs the plaini 
ſhould within ſuch a time redeem the defendant ; and for precg 
dents were cited Raw and Pott, the Counteſs of Bridgwat 
and Ruſſel, and one Clare's caſe of Nork/hire. Mich. 1710. Pa 
and Ruſſell, 1 1 


precedent Incumbrances, 


1. I. a man mortgages land to A. and afterwards makes av 


ſequent mortgage to B. without notice at the time of m 
ing the mortgage, and B. purchaſes in a precedent mort 


ſtatute, whereon money is due, which be extends, he fhall bt 
the land till he is ſatisfied what is due upon both ſecurities, tho 


when he hath purchaſed in the prior incumbrance, he hal 


the mean incumbrancer, it is but juſt that equity ſhould lea 
in the ſame manner that it ſtood at law; for there is no room 
equity to — to take away the ſecurity the law had g. 
where the perſon thar has the ſecurity comes into the title 
out any corruption at all; and it were partiality and not eq 
to interpoſe, where the ſecurity gives the fair lender a good 
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legs] tidle ; and it is all as one, whether ſuch third lender, or pur- 
chaſer, takes in a mortgage, that is an intereſt veſted, or a ſta- 
lite that is only a charge; for both are real liens, and ſufficienc 
p overthrow the title of the meſne Incumbrancer, or whether 
honey be due on the firſt incumbrance, or not, ſince that does 
© hes the legal title. Muri and Lee, 2 Vent. 537, 338. 1 
Chan. Ca, 162, 163. S. C. 1 Chan. Ca. 36. Hard. 173. 1 
Chan. Ca. 149, 150. 2 Chan, Ca. 208. 1 Vern. 187. 1 Chan. 

(a 20, 166. 2 Fern. 157, 159: * . 
2 A Man morigages the manor and rectary of D. to A. and 
ſterwards mortgages the reQory to B. without notice of the 
ngage to A. and then B. purchaſes in a precedent ineumbrance 
both the manor and — ; and the queſtion was, when B. 
had received all the money due on the firft ſecurity, whether he 
ald receive any more profits of the manor, or only keep the 
umbrance on foot, to protect the reQory ; which was argued 
ore Finch Lord Keep. in the preſence of Wild and Twi/den ; 
Ithe two judges held, that B. ſhould not receive the profits 
the manor, after the firft incumbrance was ſatisſied, becauſe 
le bad taken the reQory only for liis ſecurity of that ſum ; and 
would be unreaſonable to give him a ſecurity beyond what he 
| in his original intention ; but the Keeper over- ruled it; for 
t when he had purchaſed the precedent incumbrances, that 
prehended both the manor and rectory, and were forfeited 
law, and therefore it was reaſonable, that the eftare ſhould 
t be taken away by the meſne incumbrancer in a court of eqj- 
; which by no method could be evicted at law, unleſs fuch 
non would do equity, and pay the whole money due on both 
curities. 1 Chan. Ca. 201, 202. „„ 
Ha man lends Goo J. on a mortgage, and afterwards diſco- 
mng, tht the eſtate is premortgaged to F. S. he gets in an odd 
ned incumbrance, and brings his bill againſt J. & to redeem, 
be forecloſed , he need not prove the actual payment of any 
ney for ſuch precedent incumbrance z the having the Deed, or 
xcquittance, being ſufficient, altho it is objected, that J. S. is 
N 4 purchaſer with him. 2 Fern. 279. 5 
+ If a prior mortgage or ſtatute be brought in, pending a bill 
wht by A. againſt the mortgagor and B. who buys in ſuch pre- 
lent ſtatute or mortgage, to — tho' this purchaſe be pen- 
we lite, yet it will protect B. he being at liberty to do what he 
d for bis own ſecurity. T. in. 1687. Taylor and Leigh, 2 Vern. 29. Hawkins verſ. 
5. But where A. made a mortgage to B. and afterwards a com- Taylor and 
bon of bankruptcy was taken out againſt him, and the commiſ- Leigh 
made an aſſignment of his eſtate, and then C. lent the 
rupt 2000 J. on a feeond mortgage, having no notice of the 
ituptey, tho? he afterwards got in the firſt mortgage; yet it 
$ held 1 two Lords commiſſioners againſt ove, that this prior 
gage ſhould not protect the mortgage ſubſequent to the 

ptcy ; for every one is bound to take notice of a comfuiſſion 
unkruptcy. 2 Fern. 157, 160. F ” 
And tho' a purchaſer or mortgagee may buy in an incum- 
te, or lay hold on any plank o protect himſelf, yet he ſhall 
proteſt himſelf by the taking a conveyance from a truſtee af- 
* bad notice of the truſt ; for by taking ſuch conveyance 
Kcomes the truſtee himſelf. Vide 2 Vern. 271. 

| W 2 (G) Where 
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(G) Where 4 Perſon who comes 10 redeem muff , 
Equity to the Mortgagee before he will be admitted. 


Gilb. Eq. Rep. IF a mortgagor borrows more money of the mortgagee yy 
— S. C. 1 F. bond, where the heir is bound, and dies, the heir of jy 
2  Atk. mortgagor ſhall not redeem without paying the bond- debt, as y, 
$56. 630 Prec. as that ſecured by the mortgage; becauſe when the condition 
in Chan. 419. broken, ſo that the term or intereſt becomes abſolute in 
mortgagee, if the heir of the mortgagor will have equity, he m 
do equity, by the payment of the whole money due to the ax 
gagee z and this is called a Rebutter z bat if the bill was exbib 
ed by the mortgagee ; to forecloſe ; there, if the beir oft 
mortgagor tender principal and coſts, it ſufficeth without ten 
of the money due on the bond, becauſe ſach bond was not ori 
ally any Lien on the land itſelf ; and if that be tendered, | 
which the land was originally pledged, there is no reaſon tot 

bar the heir of his right of redemption. 2 Chan. Ca. 164. 2 

| Rep. 247. 1 Fern. 245. 2 Chan. Ca. 1 195: 

2. So where a huſband and wife levy a fine of the wife's | 
to enable them to take up the ſum of 400 J. and they mib 
mortgage for it, and after the mortgage is forfeited, the buf 
pays in part of the mortgage-money, but afterwards borrows ag 

the ſame ſum of the mortgagee ; and it was decreed, that 
mortgagee having the eſtate in law in hiai by the forfeitun 
the mortgage, be ſhould hold the land againſt the heir of 
wife until the whole money was paid; and if the heir would 
pay in the whole principal, intereit and coſts, he ſhould be k 

| Cloſed. Paſch. 1682. Reaſon and Sacheverell, 1 Vern. 41. 
3. So if a leſſee for years mortgages his term, and after 

| borrows money of the mortgagee on bond, and dies, his ex 
| ſhall not redeem without paying the bond as well as then 
gage. 2Vern, 177. 1 | = 
Pree. ia Chan-. 4. The plaintiff pawned ſome jewels to K. who figned a. 
419, 8. C. ing that they were to be redeemed in twelve months, othe 
104. S. C. for the 110/. lent, the were to be as bought and fold; K. 
under tbe a ſhort time after delivers over the jewels, together with! 
name of Dema- plate of his own, to M. a Bookſeller, as a pledge for 200/. 
D, and Met- K. afterwards borrowed 38 J. and 50 I. of M. on promiſſory i 


* 607. do be re paid on demand, and M. by anſwer inſiſted, it was ag 
K C. 91. that the pledge ſhould be a ſecurity, as well for the money d 


notes as for the money firſt Tent, but could make no proof ol 
ſuch promiſe or agreement; and though a redemption v 
creed, yet it was on payment of all that was due to M. 
upon the notes as on the pawns ; but the goods of K. which 
pawned, were to be firſt applied as far as the value of them 
extend. Mich. 1715. Demainbray and Metcalf. 
5. If A. is bound in ſeveral bonds with B. as his ſurety for. 
and A. conveys the manor of C. to B. by way of mortgi| 
eounter-ſecure him againſt the bonds for 4000 J. and A. die 
after D. the ſon and heir of A. becomes bound with B. for? 
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; but there was no agreement that the mortgage ſhould be 

i ſecurity to D. againſt the bonds for 2000l. and after B. dies, his 

ler ſal not be permitted to redeem upon payment of the 4000l. 

golf, but muſt ſave D. harmleſs, as well touching the 20001. as 

J. for he that would have —_— help where the law can- 

at, mult do _ to the party againſt whem he ſeeks to be re- 

2d. Hil. 19 & 20 Car. 2. St. John and Hol-iford, 1 Chan. 


94 acknowledges a ſtatute to B. for payment of 800 J with 


luereſt, which being torfeited, and the lands extended upon it, A. 
valuable conſideration, ſettles the ſame lands in tail, and 
ter borrows money of B. and by articles it is agreed, the ſtatute 
j extent ſhall ſtand a ſecurity for the laſt money, and after 4. 
and the 8ool. with intereſt is ſatisfied by reception of the 
pfts. yet the iſſue in tail ſhall not be relieve again the penal- 
yof the ſtatute 3 for though the heir has an equity, by reaſon of 

tail made upon & confideration, yet the money lent raiſes an 
wity for B. ſo that B. hath both law and cquity ; whereas the 

in tail hath equity only till the png is ſatisfied. Mich. 

i Car. 2. Sir John Hed worth and Primate Hard. 308. 
5. If a man makes two ſeveral mortgages of ſeveral lands, and 
s, and one of the mortgayes is of an entailed eſtate, ox is de- 
ent in value, the heir of the mortgegor ſhall not be admitted to 
deem one without the other; 2 Fern. 207, neither ſhall the 
mgagor himſelf redeem the one, and leave the defective mort- 
xe, but he muſt take both together. 1. Fern. 29. 245. 8. C. 
. The plaimiff as aſſignee of a ſtatute of bankruptcy, brought 
pill to redeem a mortgage of the manor of Newington, in Kent, 
Je by the bankrupt to the defendant z the defendant, by an- 
en infiſted, thot he firſt lent the bankru p: 200]. on a mortgage 
zparticular tenement, and afterwards Jent him 300l. on a mort- 
E of the manor of Newington, which was of better value than 
money due; but the firſt mortgage was deficient in point of 

ge; and it was held, that it the plaintiff will redeem one, he 
it redeem both. Hil. 1692. Pope and Onſlau, 2 Vern. 286, 
9. If a man has a debt owing to him by . 5 and another Prec. in Chan, 
bond from the ſame perſon, he cannot tack them together 7d. 1 Will. 
inſt the mortgagor, dut he ſhall be let iato redemption, on pay- _ 852 
t of the mortgage - money only (a) ; but the heir in ſuch caſe 3 FP 
I not be let into a redemption without payment of both, becauſe pl 34. 405 S. C. 
land in his hand is chargeable with the bond, even at law; eye, it was fo 
ince the (b) ſtatute againſt fraudulent devices, the deviſee of — r. 
W equity of redempiion 15 in the ſame caſe with the heir, and , 3 = 8 
or redeem without payment of both, becauſe the ſtatnte the eee 
5 ſuch deviſe void as againſt creditors, and then the deviſe Gilb. Eg. Rep. 
ds in the ſame place as the heir muſt have done, if no deviſe 95 8. C. in to 
been made; but before that ſtatute ſuch de viſee would nor _— 25 * 
lable to the bond-debt. Trin. 1 Geo. Challis and Cafhiri Cilag. 


(aide 1 Vern. 


for! where it is held. that the mortgagor kimſeclf muſt pay both bond andmo»tgage ; but 2, 
Ort GO Phether there be any difference when the mortgagor comes to redeem, and wlan the 
. dies eee biings a bill to forecloſe. / That the vendee or de viſee 


ke equity of redemption was not obliged to pay hoth before the ftatute agaiuſt fraudulent 
h was re ſolved Hil. 1698; Baily and Rebinſen. Precd, Chanc, 8g — | 


lo. A mortgaged his eſtate to B. and then aſſigned the equity 
Wemption to C. afterwaids D. obtained a judgment agait't A, 
b, the mortgagee aſſizns to D. his mortgage, and ib C. 

W 3 tenders 


ceurity. Breer ton and Jones. 
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tenders the money due on the firſt mortgage to D. who had ng: 
tice of the aſſignment of the equity of redemption, upon his pur- 
chaſing in his firſt mortgage ; and it was here objected, that D. 
having the legal eftare in him by the aſſignment of the forfeited 
mortgage, and C. having only an equitable intepeſt, not ſupports. 
ed by the legal eſtate, chat if C. would have equity, he ought tg 
do equity, by paying off both monies to D. But it was anſwere; 
and reſolved by the court, that C. ſhould redeem, Paying onl 
the money due on the mortgage, and not what was due on the 
judgment, becauſe the equity of redemption was never boung 
by the judgment, for the judgment was not conteſſed, ſo ax 
become a real Lien upon the eſtate at the time when this equi 
was aſſigned ; and therefore the judgment could never charge or 
affect it, and conſequently C purchaſed an eſtate, not bound b 
the judgment, and by conſequence the judgment -ereditor, þ 
purchaſing in the prior Mortgagor, could never defeat the int 
reſt of C. Trin. 1708 Breerton and Jones, at the Rolls. 
211. It was alſo declared, that if a perſon that had a firſt mo 

ge ſhould, withont the conſent of the morigagor, purchaſe in 
ubſequent judgment, that a meſne mortgagee or aſſignee of th 
equity of redemption ſhould not be obliged to pay the money ty 
on both ſecurities, in order to redeem ; becauſe ſuch tranſadi 
ol the mortgagee was only to load the eſtate without the conf 
of the owner, when he had no proſpect of bettering his own 


12. If the father is tenant for life, remainder to his ſon in 
and the father mortgages to J. & who finding his title defe$) 
ſends 100 J. to the fon, and takes a mortgage from him of l 
ſame land, Cc the ſon may redeem, paying the 100 J. only k 
the ſon is a ſtranger to the eſtate of his father. Hil. 31 U; 
Car. 2. Bromley and Hamond, 2 Chan. Ca. 23. 
13z. So where a luyatick, before he became ſuch, made a mo 
gage of good part of his eftate for 507, and the committee tn 
ferred this mortgage, and took up 3 or 4ool. more upon it; an 
iny lord chancellor declared the mortgage ſhould ſtand a ſecur 
| jor the 5ol. only. Mick. 1684. Fofter and Merchant, 1 Fern. 2 
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(H) Mortgage money, to whom to be paid. 4 
Mm 
1. \ \ / HERE a mortgage was made upon condition that ii N 
* If Mortgagor paid a certain ſum to the mortgagee, il 
heirs, executors or ad miniſtrators, that then the mortgagor hou th 
re- emer, and the day paſſed without payment, and the mortgi! th 
died: great doubt was, whether the money ſhould be paid to h 
heir or executor of the mortgagee : and it was formerly held. 22 
where the heir was named in the condition, and no bond or coy 24 
nant given to make it appear a perſonal matter: and there ws 
deficiency of aſſets to pay creditors ; that in ſuch caſe th- Her 
parting with the benefit deſcended to him. ſhould have the moi be 
on tbe mortgage. 1 Chan. Ca. 88. 1 Chan. Rep. 181, 18: "ht 


2. But aftcrwards it was truly ſettled in ſeveral caſes by L 
Chancellor Finch, that the money ſhould go to the —Y 


© 
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aJminiſtrators, and not to the heir; and the reaſon was, becauſe 
vity follows the law; and at common law, if conditions or 
defeaſances of mortgages are ſo penned, as no mention is made 
Wl either of heirs or executors, in that caſe the money ought to be 
| jd to the executors, becauſe the money came out of the perſon- 
n eſtate, and therefore opght to return thither again; but if the 
defeaſance appoints the money to be paid to the der or executor 
dsjunctively, if the mort gagor pays the money preciſely at the 
day, he may elect to pay it either to the heir or the executor 
bot where the preciſe day is paſt, and the mortgage forfeited, al 
election is gone in law, for in law there is no — z and 
when the caſe is reduced to an equity of redemption, it were per- 
ſeftly againſt equity to revive the election of the mortgagor, be- 
cauſe that would only tend to the delay of the payment of the 
money as long as he pleaſed, and end in compoſitions to pay the 
money into that hand which would uſe him beſt; and to ſay 
that the election ſhould be in the court, would be to place an 
arbitrary power in it, which would tend to the inconvenience of 
the ſubjeQ, fince no man could ſafely pay the money in ſuch caſes, 
without applying to the court in a ſuit in equity ; and therefore 
fnce there ought to be a certain rule, a better cannot be choſe, 
than to come as near as can be to the rule and reaſon of the com- 
mon law ; and as the law always gives the money to the execu- 
tor, where no perſon is named, ſo where the election to pay, 
ether to the heir or executor, is gone and forfeited in law, it is 
all one as if neither heir nor executor were named in the conditi- 
on; and then equity following the rules of the common law, 
ought to give ic to the executor ; for in natural juſtice and equity, 
the principal right of the mortgagee is to his money, and his right 
to the land is only as a depoſit or pledge for his money; and there- 
fore the money ought to be paid to the proper hand that the 
mortgagee has appointed receiyer of it; arid that is his executor; 
" and then the heir, who is _ a truſtee to keep the pledge, 
ought to deliver it back to the Mortgagor ; and though the heir 
has the uſe and benefit of the land ill redeemed, yet he has it 
only as a pledge, and therefore is a truſtee to reſtore it when the 
money is paid to the proper hand ; and the heir himſelf, though 
he be proper to keep the pledge, being land, yet he is not pro- 
per to receive the money, it being purely perſonal ; and it is not 
bard that the heir ſhould part with the land, without having the 
money that comes in lieu of it, becauſe the money was originally 
parted with from the perſonal eftate, and had immediately come 
ino the hands of the executor, had it not been | anne out on 
this real ſecurity ; and therefore it has fince been decreed, whe- 
ther the executor has aſſets, or not, that the mortgage-money 
ſhould be paid him. 1 Chan. Ca. 283. 2 Chan. Ca. 50, 51, 
220. 2 Vent. 348, 351. 1 Chan. Rep. 183. 2 Chan. Rep. 155, 
242. 1 Chan. Ca. 88. Hard. 467. 1 Vern. 170, 412. 
3. If the heir of the mortgagee forecloſes the Mortgagor, the 
executor being no party, upon a bill by the executor againſt the 
heir of the mortgagee and the morgagor, the land will be decreed 
the executor. Gobe and the Earl of Carliſie, 2 Vern. 66. cited to 
te adjudged, : - - 
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. But if the executor of the mortgagee, after a forecloſure by 
the heir, brings a bill to have the Benede of the Lee by 
heir, if he thinks fir, may take the benefit of the forecloſure to 
himſelf, paying the executor the mortgage-money and intereſt, 
2 Fern. 67 per Curiam. | | 

5. If there be a mortgage in fee of a long ſtanding, and there 
are two deſcents eaſt fince the. mortgage was made; and though 
the mortgagor, by anſwer, ſays he will not redeem, yet the mort- 
gage ſhould go to the executor, and not the heir, the equity of 
1 not being forecloſed or releaſed. Tabor and Greaves, 
2 Vern. 367. = | . 

6. Bur if a mortgage in 0 enters for a forfeiture, and after 
ſeven years enjoyment, abſolutely ſells the land to 7. S. and his 


heirs the edite Hall yot he loofod upon to be « morrgags la the 
hands of 


J. S. fo as to make it part of his perſonal effate ; but it 
ſhall be for the benefit of his heir. Mich. 1684. Cotton and Ilen 
2 Fon. 390 Fo 


o Morigagee anfwerable for the Profits, and hou 
OE SET to account. 


1.74 HE mortgagee is anſwerable in equity when he comes 


into the on of the landy, for the profi:s that he 


made of the lands, and not for the profits that might have 


made, unleſs there were fraud ; for it is the fraud and laches of 


the morigagor, that he would Jet the lands lapſe into the hands 
of the mortgagee by the non-payment of the money; and when 


it doth, he is only a bailiff for what he doth receive; but is not 
bound to the trouble and pains of making the beſt of what is ano- 
ther's. Toth. 133. 1 Vern, 476, 477- „ 

2. If a mortgagee in poſſeſſion aſſigus over his mortgage, with- 


| out aſſent of the mortgagor, the mortgagee is bound to anſwer the 


rofits, both before and after the aſſignment, though aſſigned only 
Fe his own debt ; for he is under a truſt to anſwer the profits of 
the pledge; and it is a breach of truſt to aſſign ſuch Heute to 
a perſon inſoivent ; but quære, if the mortgagor hides, fo that he 


cannot be ſerved with a Subpeuna to forecloſe, whether the mon- 


gagee may not aflign, and not be anſwerable for the profits after 
aſh.nment. 3 Chan. Ca. 3, | | 
3- A mortgagee ſhall not be bound by any proof, that the 


land was worth ſo much, unleſs you can likewite prove that he 


did actually make ſo much of it, or might have done fo, had it 


not been for his wilful default; as it he turned out a ſuff- 


cient tenant, that held it at ſa much rent, or refuſed 10 accept 


a ſufficient tenant that would have given ſo much for it. 


| Ve- 17. 45+ 


4. If a mortgagee manages the eſtate himſelf, there is no al- 
lowance :q be made him for his care and pains; but if he employs 
a ſkiiul Bailiff, and gives him 20 J. per Ann. that muſt be allowed; 


ſor a man is not bound to be his own bailiff 1 Fern. 316. 


5. If an infant, by his guardian, endeavours to overthrow the 
mortgage, by a ſuppoſed intail, and after a 22 erdiQ and 
great agitation at law, the mortgagee preyails, and the _ 


1 Mortgages. 

103 his bill to redegm, the mortgagee having ſworn he paid 
of dended above 1207. in defender his mortgage at wg | 
although he had but 601. coſts allowed him there, ſhall not be 
held down to the taxation at law, but thall, on the account, be 
allowed all he laid out or expended ; and if the mortgagee, in 
this caſe, fearing that his mortgage would be defeated at law, 

ts adminiſtration as princigal creditor, in the ſpiritual court, he 
Gal be allowed the cofts expended there alſo. Hil. 1705. 
Ramſcen and Langley, 2 Vern. 536. „ 

6. The mortgagee obtained judgment in ejectment, and entred 
on the mortgaged premiſſes, and thereby prevented other credi- 
tors that had ſubſequent incumbrances, from entering, and yet 

ted the mortgagor to take the profits ; and the 4 ineum- 

Com coming to redeem him, the court ordered the agee 
ſhould be charged with all the profits he had, or might have, 
received fince his entry. 1 Vern. 270. 

7. So where a bankrupt, before he became ſuch, having made 1 Cern. 488. 
a mortgage of his eſtate, and the aſſignees of the ſtatute brought 8. P, 
an eje&ment for recovery of the lands comprized in the mortgage, 
and the mortgagee refuſed to enter, but ſuffered the bankrupt to 
take the = 2, and to fence againſt the aſſignees with the mort- 
ge; and it was held, that the mortgagee ſhould be charged 
with the profits from the time of the ejectment delivered. Mich. 
1684. Chapman and Tanner, 1 Lern. 267. : 

8. 4. mortgaged the manor of T. to B. to which an adyowſon 
was appendant, B. brought a bill to forecloſe, the church became 
yoid, and he likewiſe brought a guare impedit at law ; andona 
motion to ſtay the proceedings on the quare impedit, the court 
held, that though A. had no hill, yet being ready, and offering to 
pay the principal, intereſt and coſts, if B. will not accept his mo- 
ney, intereſt ſhall ceaſe z and an injunction to ſtay proceedings in 
the quare impedit granted; for the mortgagee can make no bene- 


6)ß Do MBs tt 


Land 


1 


ft by preſenting to the church, nor can accoufit for any value 
n reſpect thereof, to fink or leſſen his debt; and the mortgagee 


therefore in that caſe is but in the nature of a Truſtee for 
the mortgagor. Mich. 1700. Amhurſt and Dawling, 2 
ern. 401, be | | | 


(K) How the M nes of the Mortgagee is to account, 


I. the mortgagee aſſign his mortgage, and the mortgagor 
cames to redeem againſt the aſſignee, all monies really paid 
- the aſſignee, either as principal or intereſt, ſhall be principal 
pt o the aſſignee, and ſhall bear intereſt ; otherwiſe it . the aſ- 
1 {Wiznee bad not paid the money; and the aſſignment was only 
colourable, in order to load the mortgagor with compound Intereſt. 5 
u- and Pemberton, 1 Chan. Ca. 67, 258. 1 Vern. 169. 2 
„sen. 135. 5 3 
d; . 2. If a ſlranger gets an aſſignment of a mortgage for leſs than 
due, the mortgagor or his heir ſhall not redeem without pay- 
he nz all the money due; but if a man purchaſes the mortgaged 
nd {Wands without notice of this incumbrance ; whether he has not an 
ant equity to redeem. them, for what was really paid by the ſtranger, 
ere. 1 Vern. 336. Stn 


3- But 


E 


* (A) Of prefianteive Natice, cad where Notice ts tn 


(A) Of preſumptive 


and Kendal, 1 Chan. Ca. 38. 


| Notice: 
3-But if there are ſubſequent incumbrancers or creditor; in 
the caſe, a man who buys a prior incumbrance, ſhall aging 
them be allowed only what he really - though there was in 
truth a greater ſum due. 1 Vern. 476 | 


A — 24 
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Notice. 


| Perſon ſhall affeft another. | 

(B) How far a Max is affetied who atis againſt expreſs 
Notice, or contrary to what he is obliged to take 
Notice of at his Peril. . 
(C) Purchaſers without Norice, in what Caſes favcured, 


Notice, and where Notice 10 on 
Peron ſhall ect another. 


1. TF 4. having notice that lands were eontracted to be ſold to 
B. purchaſes thoſe lands, and takes a conveyance to the 


fon and his heirs ; though the ſon had not notice of B.'s contract, 


yet notice to his father ſhall affect him. Mich. 15 Car. 2. Abng 


2. So if one who purchaſeth for another hath notice of a dor- 
mant incumbrance, it ſhall affect the very purchaſer. 1 Char 


Ca. 38. per Curiam. 


3. If a man lends money on a mortgage, and the ſerivener, 
who was intruſted to draw the mortgage-deed, had notice of a 
771 mortgage, this notice ſhall affect the ſecond mortgagee. 

ide 2 Vern. 574. ; N 

So if A. having notice of an incumbrance, purchaſes in the 


vame of B. and then agrees that B. ſhall be the purchaſer, and he 
accordingly pays the purchaſe-money without notice of the neun 


brance 5 


Notice. 


trance ; th Z. did not employ A. nor knew any thing of the 
purchaſe till after it was made, yet B. approving of it afterwards, 
made A. his ; ab initio, and theretore ſhall be affected by 
the notice to . 2 Vern. 6og. | | 
5. 4. purchaſed lands, having notice of g ſettlement, which 
was delivered to him amongſt other writings, whereby it appear- 
ed, that the vender was but tenant for life, remainder to his 
firſt, Ec. ſons in tail male; upon his purchaſe he took in a mort- 
age term, which was prior to the ſeitlement, and entered, and 
afterwards ſold the lands to B. and C. who had no notice; upon 
g bill brought by the fon, after the death of his father, who 
was but tenant for life, againſt B. and C. his two vendees, it 
yas decreed, that asto the two vendees, who were purchaſers 
without notice, the bill ſhould be diſmiſſed, and that A. ſhould 
account for the purchaſe money, which he received, with inter- 
eſt, from the death of the tenant for life, thereout diſcounting 
what was due on the Mortgage term, made prior to the ſettle- 
ment. Mich. 1700. Ferrars and Cherry, 2 Vern. 384. 


6. A. purchaſed an eftate with natice of an incumbrance, and = in Chan, 
then ſold it to B. who had no notice, who afterwards (old it to C. FA 


A Caſe 


who had notice; and it was held by the maſter of the rolls, milar to this, 


that by this, the firſt notice to A. the firſt purchaſer was revived, in 2 
and that C. the Jaft purchaſer ſhould be liable to the incum- 885 
brance, as if the lands had never been in the hands of one who 57; 


no notice ; but upon a rehearing, my Lord Keep. reverſed 
it ; for otherwiſe an innocent purchaſer without notice, muſt be 
forced to — the eſtate and cannot ſell it. Hil, 1695. Harriſon 


will, another purchaſer ſubſequent is intended to have notice of 
the will, as well as of the power to revoke ; and this is in law 


notice; and ſo it is in all caſes where the purchaſer cannot make 


out a title but by a deed, which leads him to another fact, the 


urchaſer ſhall not be a purchaſer without notice of that fact, hut 


1hall be preſumed cogniſant thereof; for it is craſſa negligentia, 


that he ſought not after it. Mich. 30 Car. 2. Moor and Bennett, 


2 Chan. Ca. 246 1 Vern. 149, 319. 8. P. 2 Vern. 662. S. P. 
Vid. aut. ante 256. pl. 1. . 7 | 


(B) How far 4 Man is affected who afts againſt. expreſs 
Notice, or contrary to what he is obliged to take Notice 


at his Peril. TT 


A. made B. and C. his executors, Ky died ; C. obtained 2 


decree againſt B. to hinder him from receiving any more 


of the perſonal eſtate, c. and a perpetual injunction for that 
| Purpoſe was granted before and ſequeſtration againſt B. J. &. 


who was indebted by a mortgage of 10001. to the teſtator, paid 


the 1600 J. to B. and has his mortgage delivered up to be can- 


celled ; bat it appearing that he paid the money after notice of 


the decree, (being prelent at the n c) he was ordered 
Has vey and Mountague, 1 


to pay it over again. Trin. 34 Car. a. 


3 2 If 


E 
7 . 
Lowther an 


7. A makes a conveyance to J. with power of revocation by 
will, and limits other uſes ; if A. diſpoſe to a purchaſer by the 


A,. 


10. 


Notice. 
2. If A. lends B. her brother-in-law 100 l. and takes bond 


| for it in the name of Fo 8. and upon ſome difference between A. 


and B. A. puts the bond in ſuit, in the name of J. &. her truſ- 
tee, and B. to avoid expence confeſſes judgment, and afterwards 
pays the money to J. S. the truſtee, he ſhall be obliged to pa 

it over again, having notice of the truſt ; and it is ſufficient evi- 


dence of fraud and notice, that there was a new attorney made 


to acknowledge ſatisfaction on the judgment, and not the attor- 
ney on record, who was firſt employed by 4. Mich. 1690. 
Pritchard and Langher, 2 Vern. 197. 1 | 

3. If a man has a debt due to him by bond, and he aſſigns the 
bond to J. S. and the obligor, after notice of the Aſſignment, 


| Pays the money to the obligee, ſuch payment is not good. 2 


Vern. 540. But if he had paid it without notice of the ſſigu- 
ment, it would be otherwiſe. 1 Chan. Ca. 232. 5 
4. An adminiſtrator pays money on ſp=cialties, without notice 
of money decreed, and had fully adminiſtered the aſſets ; and 
the court nevertheleſs, decreed that the adminiſtrator ſhould pay 
the money. Decreed Hil. 1688. Searle and Hale, 2 Vern. 3), 
88. S. P. for a duty decreed is equal to a judgment at Iaw. 
5. If a deviſee obtains a decree to hold and enjoy certain lands 


againſt the heir, who it was ſuppoſed had ſuppreſſed the will, 
and pending the ſuit, a third perſon gets an aſſignment of a mort- 


| gage made 2 teſtator, and then purchaſes the equity of re- 
_ demption of th 


heir, with notice that there was ſuch a will, the 
court will not admit him to examine the juſtice of the former 
decree, nor to try at law, whether ſuch will was cancelled or 
deſtroyed by the teſtator. Hil. 1690. Finch and Newnham, 2 
Vern. 216, 217- „ „„ N 

6. A purchaſer or morigagee ſhall not protect himſelf, by tak- 
ing a conveyance from a truſtee, after notice of the truſt ; for by 
taking ſuch a conveyance he becomes the truſtee himſelf. 2 Vern, 
271. So if a man purchaſes from a truſtee with notice, and le- 
vies 2 fine, and five years paſs, yet it ſhall not avail ; for by pur- 


_ chaſing from the truſtee with notice, he becomes the truſtee 


himſelf. 1 Fern, 149. 7 
7. If an executor in truſt for an infant, reſiduary legatee, re- 


neus a leaſe, part of the teſtator's perſonal eſtate, in his own 


name, and afterwards mortgages it, and aſſigns the equity of re- 
cemption to a truſtee, to ſell for payment of his own debts, an 
the . truſtee ſells to one who had notice of the infant's title, the 
purchaſe will be ſet aſide, 1 Vern. 484, 

8. A man wholends money to a bankrupt after a commiſſion 
ſued out againſt him, but before actual notice of it, cannot come 
in under the ſtatute as a creditor ; by two lords commiſſioners 


againſt one who Coubted. 2 Vern. 157. 


9. The Karl of Newport had two daughters, and he deviſed 
Newport Houſe to the daughter of his eldeſt daughter in tail, 
which ſhe had by the Earl of Banbury ; provided, and upon con- 


dition, that ſhe marry with the conſent of her mother and two 
other truſtees, or the major part of them; if not, or if ſhe ſhould 


die without iſſue, then he deviſed the ſaid bouſe to one Porter in 
fee. The Lady Anne Knowles, the firſt deviſee, married Fry, 
without the conſent of her Grandmother or truſtees ; and it was 

PFF adjudged 


Morice. 


ndjudged againſt ber, upon point of notice, that it was not ne- 
ceſfary, becauſe her grandfathef had not appointed any petſon to 
. give notice ; and he might have impoſed any'terms or conditions 


pon his own eſtate ; and all parties concerned had the ſame 
means to inform themſelves of ſuch conditions. Fry and Porter, 
adjudged in C. B. 1 Vent. 199. 2 Lev. 21. 8. C. 3 Keb. 19. 
8. C. and in chancery, 1 Chan. Ca. 142. 1 Mod. 86. 300. 

10. But if lands are conveyed or deviſed to an heir at law, 
upon condition, as he has a more worthy title which is by di- 
ſcent, expreſs notice muſt be given him thereof. 8 Co. 9. Fran- 
ces's caſe, 3 Mod. 28, 29. and Fitzgerald. 


O -Purchaſers withow Notice, in what Caſes fa- 
— 


voured. 


1. A Man who purchaſes without notice of any prior incum- Fide Tide 
{A brance, or on any prior right to the eſtate, ſhall not have Furchaſe and 
| his title impeached in equity ; neither ſhall he be compelled to **r</re 
_ diſcover any writings, Cc. which may weaken his title ; nor ſhall 
be have any advantage taken from him, by which he may de- 
fend himſelf at law. Rep. in Chan. Temp. Finch 9, 34, 35. 2 
Chan. Ci. 47, 48. 2 Vern. 509, 701. He muſt plead himſelf a 
ponies without notice, 1 Fern. 1 79 (a) but he need not ſet (% That be 
| the confideration he paid. 1 Chan. Ca. 34. _ eg 1 
2. A bill was exhibited to prove a will, and perpetuate the — ama 
teſtimony of witneffes ; the defendant pleaded himſelf a pureha- tion he paid. 
ſer without notice of any fuch will, and inſiſted, that unleſs there Vids. 
had been a verdict in affirmance of ſuch will, (nothing hindering , rena 
the plaintiff, but that if he had a title he might recover at law) 1 e. 
.the plaintiff ought not to be admitted to examine his witneſſes, 634. fl. 2. 
thereby to hang a cloud over a purchaſer's eſtate; and upon de- £ 
bate the court allowed the plea. Hil. 1 & 2 Fac. 2. Bechinatl 
and Arnold, 1 Vern, 354. FFF 
3. Tenant for life, remainder to his firſt ſon, mortgaged for 
1500 J. the deed of ſettlement was then produced, and ſeen by 
the purchaſer, who notwithſtanding lent the money, being ad- 
viſed, that tenant for life, not having then any ſon born, could de- 
ſtroy the contigent remainders, whereas in truth there was a ſon 
born five days before the lending of the money ; but the mort- 
gagee having no notice thereof, and having got the deed of ſet- 
tlement, the court would not relieve againft the purchaſer, but 
diſmiſſed the bill. Trin. 1691. Brampton and Barker, 2 Fern. 
159. cited by Lord Rawlinſon. NV 
14. The plaintiff's bill was to ſet aſide a conveyance made to 2 Vers. 463. 
the defendant by 4. and that: he defendant was no real purcha- & · “ 
ſer; or if he were, yet before his purchaſe he had notice, that the 
eſtate was ſubject to a truſt for he plaintiff ; and that ſuch a 
leaſe in the defendant's cuſtody mentions it. Defendant ſwears 
_ himſelf a purchaſer without notice of any truſt, and that the ſaid 
leaſe mentions vo ſuch truſt, Plaintiff replies, and the defendant 
proven his purchaſe, and the plaintiff proves no notice upon him; 
ut at the hearing inſiſted he ought to produce the leaſe, to ſhew 
there was no ſuch mention of the truſt ; and the defendant infiſt- 


334 Ietite: 

itg he was not obliged to produce it, he being a purchaſer ; foy 
as plaintiff it was ae — he ought to produce it, becauſe 
| his anſwer being replied to, he ought to prove it, which withouy 
ſhewing the deed he cannot z and he takes upon him to judge 
what deed will amount to notice, and what not 3 which he ought 
Not to do ; for implied notice is as ſtrong as expreſs notice ; and 
if the ſaid leaſe mentions only the date, and parties of another 
deed which mentions a truſt, tis an implied notice, which the 
defendant may not know, and therefore ought to produce it, that 
the court may judge of it. On the other fide it was ſaid, that 
by the conſtant rules of this court, a purchaſer ns not obliged to 
ſhew his title; and this is an attempt to alter that rule by a fide 
wind; and tis as eaſy in a bill to ſay it is in ſome of the deeds, 
at in any one in parucular, and then he muſt _— them all, 
which would be of dangerous conſequence to purchaſers. "Twas 
replied, if the deed be not to be produced, then if one hasa 
mortgage with a proviſo of redemption, yet if the mortgagee will 
de ſo hardy as to ſwear ĩt᷑ an abſolute purchaſe, and the mortgag- 
or has no counterpart, he muſt loſe his eftate, The maſter of 
the rolls thought, as this caſe is, it onght to be produced : but 
my Lord Keeper held otherwiſe ; and he ſaid it was but a fide 
wind to make a baſer expoſe his title, and would not do it, 
unleſs the plaintiff had made ſome proof towards falfifying his an- 

| ſwer, to induce him to it. Mich, 1704, Hall and Atkinſon. 
. But where adefendant pleaded himiclf a purchaſer for va- 
| Tuable conſideration, and denied by way of anſwer, that he had 
Notice of the plaintiff's title at the time of his purchaſe or con- 
tract, and the plea was over-ruled.; for an evaſive dental is not 
ſufficient ; and here the word purchaſe might be underſtood, when 
the contract for the purchaſe was made; and it might be he had 
uo notice then, and might have notice after, before or at ſealing 
the conveyance. Mick. 15 Car. 2. Moor and Mayhow, 1 Chan. 


Ca. 3. | 
—_ *X A purchaſer for valuable conſideration ſhall hold, or take 
2 Eq«.Abr,682- place, againſt a prior voluntary ſettlement, tho he had expreſs 
A. 14. notice thereof at the time of his purchaſe, ſuch voluntary ſettle» 
ment by 27 Fliz. being made void againſt a purchaſer with or 
without notice. Mich. 1727. Tonkins and Ennis z per Cur, | 
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js 00 Perm and Provifons for younger Children made 


(B) 4: 4 — ſhall be raiſed, or Rever fiona- 
y Eflates or Terms ſold for that Purpoſe. 


(A) Portims and B ame for younger Children made 
CC anon 


1. 4 Having iſſue a daughter by a former venter, charged Yide Title 
his lands at B. for payment of 3000/7. portion to ſuch Deviſee, Title 
daughter and afterwards married a ſecond wife, and made her a Tara N 5 
jointure of a moiety of theſe lands at B. without taking notice of ga in che In- 
this charge of 3000 J. and afterwards by will, thinking that this heritance for 
3000 J. charged as aforeſaid, would be good againſt the jointure, the Beoekit of 
and taking no notice thereof, devifed to his wife other lands in the Hers 
T. in lieu of her jointure in B. and died; the wife and ſon and PRs 00's 
heir agreed together, to defeat the daughter of her 3ooo/. 
portion : and therefore the wife, finding that the ſettlement which 
was made on her marriage, tho ſubſequent in time would yet 
22 againſt this charge 41 J. which was voluntary and 
udulent as to ber, adhered to her jointure, and refuſed to ac- 
cept of the deviſe ; but on a bill brought by the * Lord 
Keep. decreed, that he ſhould hold ſuch part of the lands in T. 
as ſhould be equal in value co ſuch of the lands in B. as were 
compriſed within the jointure, until her portion was raiſed. Hil. 
168 3. Reeve and Reeve, 1 Vern. 219. 1 Vent. 363. S. C. vide 
2 Vera. 321. . 5 ; | 
2. If a man by will gives 3000 l. to his younger children, which 
ſum is due from J. S. and ſecured by mortgage; and adds, that 
for the more ſure payment of the ſaid ſum, in caſe his ſon and 
heir, whom he appointed his executor, ſhould not pay the ſame 
according to his will, then he deviſed his lands, to his younger 
children, for ths raiſing and payment thereof, Ic, and dies; 7: K 
prefer 


—ͤ—ũ—6ÿ— — 


836 


6, If by marriage 


prefers a bill againſt the heir, and youn ger children, to redeem ; 
and purſuant to a decree for that purpoſe, the 3000/7. is put out 
by a maſter, _— a ſecurity that proves ill; the eldeſt ſon ſhall 
not be compelled to pay it over again to the younger children, 
Mich. 1685. Oldfield and Olifield, 1 Vern. 356, 337. for it was 
not in the power of the heir to compel J. S. to keep the money in his 


4. | 
. But if the lands of the heir be charged with portions for 
infants, payable at twenty-one, or marriage, the portions ſhall 
not be admitted to be paid in before they ſhall grow due, in caſe 
of the land, nor ſhall the real ſecurity be turned into a perſona! 
one. 1 Vern. 338. per Curiam. ; 
4. If by a marriage ſettlement portions are provided for daugh- 


rers, the father cannot by his will annex any condition to the 


payment of them, or deviſe them over in caſe of the death of 
any of the daughters, before their portions become payable, 
2 Vern. 452, per curiam. in Afton v. Afton, = 

5. Tenant in tail with, remainder in fee fo himſelf, levies 


fine, and ſettles his eſtate on truſtees, in the firſt place, to pay 


his ſon and heir 100 l. per Ann. and then to make proviſion of 


100. a- piece for his younger children, to be raiſed and paid ac- 


cording to their ſeniority, and a maintenance in the mean time, 
In this caſe the Lord Chancellor decreed, 1, That whereas at 
the time of the ſettlement, the party that made it was a widow- 
er, and had eight children by his firſt wife, and declared, that he 
intended not to marry again; yet in regard he afterwards married 
a ſecond wife, and Had many children by her, that the children 
by the ſecond wife were equally intitled with the children of the 
firſt, to have the benefit of this proviſion for his younger children. 
2dly, That whereas the deed dirc&s the proviſion for his younger 


children ſhould be raiſed, and paid according to their ſeniority, 


that yet in caſe there ſhould happen a deficiency, the eldeft ſhould 


not have more, and the younger leſs, but they ſhould all be paid 


in average. 1 Fern. 3 m_ 77 3 | 
ettlement 250017. is provided for the iſſue of 
that marriage, in ſuch proportion as the huſband ſhall appoint, 


and he dies without making any appointment leaving a daugh- 


ter only, the daughter ſhall have the 2500/. Davy and Hooper, 


2 Vern, 665. 


(B) At uhat Time Portions fhall be raiſed, or rever 722 


ry Eftates or Terms fold for that Purpoſe. 


#64 Made a ſettlement to the uſe of himſelf for life, remainder 
227 to the uſe of his firſt ſon in tail Male, remainder to truſ- 


tees for forty years, remainder to himſelf in fee; the term was 


declared to be a truſt, that in caſe it ſhould happen that the ſaid 
A. ſhould die without ifſue male of his body, F. e. of the marriage, 


then the truſtees ſhould raiſe 5000 J. for daughters portions, pay- 
able at the age of twenty-one or marriage, with a proviſion for 


maintenance in the mean time; the wife died, leaving 
| two 


j Bu 


leaſe f 


Portions. 

wo daughters, iſſue. male; and it was-reſolved, that the right to 
he portion was veſted by the moth<r's death, without iſſue male 
2 the life of the father; for otherwiſe the father might live ſo 
ong. that the portions might be of little ſervice. Greaves und 
Matti ſon, 2 Jones 201. . | 

* 2, So where a ſettlement. was made to the huſband for life, 
emainder to the wife for life, remainder to the firſt and other 
ons in tail male ſueceſſively, remainder to truſtees for 200 years; 
ind the term was declared to be upon truſt, that the truſtees 
iter the death of the huſband and wife ſhould out of the rents 
and profits raiſe and pay 40001. for younger children at their 
ige of twenty-one years, unleſs the perfon in remainder ſhould 
raiſe and pay the ſame z and the term was decreed to be ſold, 
ind the portions raiſed in the hfe-time of the father and mother. 
Mich. 1. N. 5 M. Hellier and Jones. 

A ſettlement on the marriage of A. with H. was made on, x,,.,.. 271. ier 

the buſband for life, remainder to the wite for her jointure, re- S. C. and Be- i 
mainder io the firſt and other ſons; and in caſe of failure of iſſue eree. ol 3 © 
male of that marriage, if there ſhould be iſſue female only one 
daughter, then co truſtees for 500 years in truſt to raiſe 5000. 
for Rich daughter, io be paid at her age of twenty-one years or 
day of marriage, which ſhould firſt happen next after the death 
o the father and mother, or within ſix months after either of 
thoſe days or times; and there being one. daughter only, and 
ſhe having attained 4wenty-one, and her father being dead, the 
portion was decreed to be raiſed in the life-time of the mother. 
Hil. 1703. Gerrard and Gerrard, 2 Vern. 458. es 

4. So where by a marriage ſettlement lands were limited to ge,n;forth v. 
he huſband and wife for their lives, remainder to the heirs male $:aniferth. 
f their bodies ; and if there ſhould be no iſſue male of their bo- 2 Vern. 460, 
ies, and one or more daughters, then to the truſtees ior 500 
jears from the deceaſe of the ſurvivor, in truſt, by lale or mort- 
nee, to raiſe 1000]. for daughters portions z but there was no 
me appointed for the payment of them; and the father died 
aving a daughter only; the portion veſting in the daughter in 
he life-time of the mother, it was decreed to be raiſed by a ſale, 
th reaſonable maintenanee in the mean time, tho' ne mainte- 

was provided by the ſettlement, Hil. 1703. Stainforth 

id Stainforth, 2 Vern, 460. | „ 5 
5- But where the defendant, upon his marriage, by leaſe and 1 Salk. 159“ 
leaſe ſettled part of his eftate to the uſe of himſelf for life, re- 8 5 
inder to truſtees during his life. to ſupport contingent remain- | ,- 74 
n, remainder to truttees for 50 years upon the truſt after 8. Fs * 
nioned, remainder to the heirs male of his body on the boy 3 Chan. 190. 
M. his then wife to be begotten, remainder to h:s own right S. C. 
in, and declares the term of 500 years to be upon truſt, 
That in eaſe he ſhould happen to die without iſſue male of his 
body on the body of his ſaid wife begotten, or that the iffue 
tale begotten between them ſhould happen to die without 
e male of their bodies, beſore they or ſome of them reſpee- 
Ively attatn their ſeveral ages oftwenty-one years, and there 
oule be iſſue one or more daughter or daughters of his body 
n her begotten, either born in or after his liſe-time, who 
would be unmarried, or. not provided for as herein aiter is men- 

ined, at the time of his 2 then ſuch daughter, it but 


one, 


337 


— — 


| 
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4 ſurviyor of them, their executors, Ic. ſhall and may out 


and until the ſaid portion and portions ſhall reſpectively becon 
* payable as aforeſaid, the faid - treſtees, tbeir executors, &. 


4 ſuch caſe, the ſaid term of 500 years to ceaſe and be you 


of age; and the defendant having married a ſecond wife, and 


time to conſider of it diſmiſſed the bill; the difficulty, he faid, 


words, and retained only thoſe that were material; 


ſtaid for her portion till the death of her father, but the tem 


conſtant practice of this court; nay if the term itſelf had 
200 years, to raiſe portions for daughters at eighteen or mani 
male, the precedents bave gone, that the term ſhould be 
title, though the term itſelf was not vefted, which 


much ftronger caſe than this, where the term is e 


gone ſo ſar in either of thoſe caſes, becauſe the plain and 13 


2 


ed, is not to take effeR ill after his death; but thus i 


Portions. 


e one, to have 2000/. for her portion; and if two or- more 
« ſuch daughters, then they to have 2000/. between them, to be 
« paid and payable at their reſpeQive ages of eighteen years, 0, 
6 days of marriage, which ſhould firſt ha p pen, or as ſoon as they 
© could be raiſed z and in caſe the ſaid portion or portions of ih 
« ſaid daughter or daughters ſhall not be paid-according to 1þ, 
« purport and intent of theſe -preſents, then the truſices, or th 


« the rents, iſſues and profits, or by mortgage or ſale of the (if 
4 premiſſes, raiſe, make up and pay the ſaid portion and porj 
ons to the ſaid daughter and daughters; and in the mean tins 


ſhould out of the rents, iſſues and profits of the ſaid premiſ 
<« raiſe and pay the yearly ſum of 30/. a- piece, for the maing 
« nance and education of ſuch daughter or daughters; provide 
« that if the defendant in his life-time, either before or after j] 
death of his wife, pay or ſecure to be paid to the faid ang 
« ter or daughters (which ſhall be unmwried at the ined | 
b death) the ſaid om or portions, or if he ſhall hoye if 
& male, who ſhall live to twenty-one years of age, then, an! 


Afterwards the wife died without ifſue male, leaving only 
daughter the plaintiff's wife, who was upwards of twenty 


fuſing to give the plaintiff one penny portion with his wife, 
bill was brought to have a decree for ſale of the term in remi 
der preſently, and the portion with intereſt paid from her ata 
ing eighteen years of age ; but my Lord Chancellor having i 


this caſe, was occaſioneg by the multiplicity of words, and ib 
fore to apprehend it the better, he had rejected the immate 


he took notice, that the term was a term veſted and ſaleable; 
only queſtion was, whether it was to be ſold; and this depen 
on the declaration of the truſt ; for if the truſt had declared 
portion to be raiſed at eighteen, or marriage, ſhe ſhould not 
remainder ſhould have been fold preſently, and fo has been 


limited on a condition precedent, as if the father ſhould die v 
out iſſue male of his body by ſuch a wife, then to truſtees 


though in this caſe the condition was precedent even to the! 
ing of the term ; yet upon the death of the mother without 


in the life-time of the father ; and this court hath warrantec 
reſently, and the truſt is only conditional; be 
e ſaid, if this caſe was res integra, he ſhould not 


meaning of the deed cannot be to raiſe the portions in the 
time of the father, when the fund, out of which it is to be 
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un has gone, and the reaſon that may be preſumed for it was; 
at in equity they look'd on the death of the wife without iſſue 
le an-equitable performance of the condition, though it was not 
lirerally-at law, till the [father's death ; beeauſe all that was 
ntingent in the condition by the death of the mother, without 
ve; had happened; twas now impoſſible he ſttould die leaving 
ue male by her;; for he was now become as it were tenant after 
fivlity ; and i was now no more than if it had been limited 
he ſnauld die, or When he ſhould die, the remainder to truſ- 
65, Fc. rwhith' is .a remainder veſted prefently, becauſe it de- 
ade upon that which muſt certainly bappen ; ſo if the condi- 
n had -been-annexed to the execution of the truſt of the term, 
uppon the death of the. mother without iſſue male. the term 
wald haue been fold in the life-time of the father, for the ſame 
alone as in the other; and the reafon of the - court's having 
ſo far, as to p fuitable matches, and that women 
u have their portions when they were likely to do them moſt 
ce ; for as this: court does fomerimes - prolong the time for 
nent of money, ſo it may ſometimes ſhorten and abridge it 
had this eaſe been like the othersbefore mentioned, he ſhould 
edecreed it accordingly z but this materially. varies from 
m; for in none of them are the words following, vis. unmar- 
r unprovided- for, as herein 8 mentioned, at the Nm of 
deceaſe 3 which words are a deſeription of, and (uit only with 
perſoa' who is to have the portion, vis. © ſuch daughter as is 
umied, or unprovided' for, at the death of the father; and 
{gb in this ww is already married, yet ſhe may be pro- 
d for in the father's life- time; and fo'this part of the contin- 
; whether ſhe will be unprovided for at her father's death 
lll to come; for ſhe who will claim the portion by this ſettle 
, cannot fay ſhe is unprovided for at his death, whieb during 
ile none can fay; and this conſtruction is the ſtronger from 
dauſe which appoints the maintenance; for that is ads out of 
tente and profits; whereas the portions are to be out of the 
8 and profits, or by mortgage or fale; and rents and 
ts in the firſt clauſe, being put in eontradiction to mortgage 
le in the ſecond, muſt be reſtrained, and canndt warrant 
gige or ſale ; and the maintenance appointed in the mean 
chat is from failure of iſſue male, ull payable, if the portion 
d be then due, the maintenance would run on the father's 
e ſor life; which ſurely will not be pretended ; but this is 
tejond diſpute by the proviſo, if be ſhould pay, or ſecure to 
id, Ce. And though the words or. unprouided for there are 
but, this 18 but vitium clerici, and muſt be inſerted to make 
ee with the other parts of the deed; and then this proviſo 
d gve him Hberty to determine the term. which the plain- 
duld now have fold, for payment of the portion in his life- 
% my daughter whieh ſhould be unmarried, or not pro- 
I for, at his death; and as to the caſes on this head, he 
bat in moſt of them, in which the term was decreed to be 


0 


n or execution of the truſt; and decreed accordingly. 

1710. Corber and Mai auell. | 

ſettlement was made on the huſband for life, remainder 

"wile for life, and to ibe firſt and other ſons in tail, and in 
X 2 55 default 


ldere were no conditions precedent either to the veſting of 


9 
2 4 4 


| by the wu ds 


ed to all the 
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therefore ſeems yould uever decree, portions to be raiſed in the father's life 


eee i decree was affirmed..in- the houſe. of lords. Mich. 1728. 


not happened and that the Father had a power of revocation | which. may yet ta 


Fur tions. 


default of ſuch iſſue, to-truſtees for 506 years, in trufl, aſtert 
rommencement of the term. to raiſe 4000 l. as portions for 
younger children of the huſbb ind and wife; payable at twen 
bone or marriage, by rents, profits, ſale or mortgage; the {4 
| died, leaving only à daughter, who married the plainiiff 4 
The Quere teen; and it was held, chat the portion ſhould not be raiſed in 
ſeems to have life of the mother, nor that wo intereſt ſhould accrue for it (| 
no fouadation: ing the mother's life, becauſe the truſt is to raile the pon 


Vide this Caſe e eee 
fully reported; Ater the commencement of the term, which muſt be inten 


1 Will. Rep.- 


2 Fys, A®r: by and out of the rents: and is, or by mortgage or 
o__ '5* they ſhould think fit; 2 mean time, and il the 
. - portions ſhould, become -payable, the truſtees to raiſe 100/ 

Ann. for the maintenance of each of them ; the father died, 

one of the daughters having married the plaintiff, this bil 

brought to have the portion ' raiſed, but was diſmiſſes, bet 

the portion being to be raiſed out of the rents and profits, « 

| mortgage or ſale, plainly, ſhewed that it was not to be raiſe 

The firſt reaſon ſuch time as the truſtees might make uſe of the election 
(that of a ne- them by the ſettlement, to raiſe it either out of the rent 
cefſity - profits, os by mortgage, or fale z but during the life of th 
ing an Eta ther, who had it in jointure, they could not raiſe it out « 
Rents, Profits, rents and profits therefore neither by mortgage or ſale, 
Sale or Mort- were 1 in one and the ſame dlauſe, and a diſerei 
gagr) may de power loqged in the truſtees, to uſe either the one way 
equal'y obj<t- other z and till they had the election of uſing either of 


Cages on this + Ways, they had no power at all; beſides that, the main 
heed » AY being to - precede! the raiſing of the. portions; if there 
theſe very maintenance to be raiſed in the mother's life-time, the pc 
bg cs what were not to be raiſed in her life-time, as they were not to 
— bo aid place till after the maintenances; and my Lord Chance!k 
chiefly infiſt ow the Maſter of the Rolls both ſaid, that the caſes on this 
that reaſon . had gong too far already, and mangled all eſtates, and tha 


not to have been 


where it could poſſibly bear any other conſtruction; an. 


P. Williams .; and Berkley. 
— ß k 8 

tion of it in his re port of this Caſe, but entirely reſts all the arguments on the neerf 
maintenance being preceding to the raiſing the portion itſelf: To avoid a paloable il 
and alſo becauſe one of the contiagencies on which the raiſing of the portions dep* 


any time before the raiſiag the portion, and beczuſe the. portion by the expreſs wool 
ſettlement was not to be raiſed “ until it conveniently may which could not be in 
( TT * 
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| Fa a man gives inftruRions to put his will in 2 d 
that his meſſuages, Qc. ſhould be ſold by A. and B. for 
payment of his debts and legacies, and dies; and after 
des, B. and the hel at law will de compelled. to fell. 
1. ; 
blen, ar are 1 to be fold, ak no perſon is named 
purpaſe, the heir muſt do it. 1 Chan, Ca. 177. 
. Rep: 8 S. P. 
1 bo. are impowered to pay portions at reed days, 
of the rents and profits of lands, and the rents and profits 
ot amount to the ſums to be paid, they may ſell the * 
u. Ca. 175. 2 Vern. 1, 2. S. P. 

Ta wan Ras power to charge and with any ſom, not ex- 

K. ſum of 3000 /. be may charge it with 3000 J. and inte- 
de for the intention is to eh the premifſes with 
dl. principal money, and that of courſe carries intereſt, and 
would lend ſuch ſum on ſych ſecurity, if the law were 
- Paſch,' 1 2 Ann. Lord Kilmurry and Geery, 2 Salk. 
in Cunc. 
A man makes 2 8 on the marriage of his ſon with Zolrand Burky. 
and (inter al) there is this Proviſo, provided that it the 2 Vers. 651, 
. all happen to ſurvive her huſband, 5 having iſſue, or 
It iſſue of their bodies, lawfully begotten between em, 
b. to have power to fell and diſpoſe of ſuch lands; the 
id dies laving iflue ; ſome years after that iſſue dies without 
ind then the wife ſells thoſe lands; and it was held that her 

5 — 


| new Cale; ment, a power of revocation Yoties quoties, he by another deed 


1 Ce, 173; of revoking the: uſes thereby declared, and might aſterwan 


347 1 Power. 


power took effect, tho? the huſband did not die without iſſue at 

the time of his death. Paſch. 1710. Holt and Bureigh, 2 Vern, 

65 1. | 

* 6. A man makes a: ſeulement, wherein was a power, that h 

es by 8 might from time to time by. deed or "writing, under his * 
and Decreez . and ſeal, revoke the uſe thereof, and by the ſame, or any other 
and adds, that deed, limit and declare new uſes ; in purtuance of this power, be 
this * revokes the old uſes, and by the ſame deed limits new uſes 
7 ary 6 without annezing any new power of. revocation to thoſe ne 
to be intircly uſes ; afterwards thinking? hp had, by virtue of the firlt ſetile 


and 3 revokes the laſt uſes, and again declares other uſes of the fan, 
1 ' lands ; and if he had ſuch power, was the queſtion, It 


both fives. agreed he might in the deed of revocation have annexed a powe 


1 Faw. 18. have'executed that power accordingly but in this caſe th, 
Ig ge: 36, being no ſuch new poyen of revocation annexed to the new ule 
'.*. * " *twas decreed that his power of revocation by the firſt deed » 
executed, and at an end, and by conſequence that the reyc 
on afterwards was without any warrant, and ſo the uſes limit 
upon the firſt revocation muſt ſtand; and this decree was affira 


in the houſe of peers "7Fin. 1717. elf and Bond. 


h Of uhe right Execuion of a Per, and wer 
B ˙¹r 
Cre. Jar. 318. ; | | Is 7 


3 Bac. Ab. 416. 1. TF one hath power to make a leaſe for ten years, and 
1 £d. Ren , | makes a leaſt for- twenty years; yet in equity.this:is'go 
269. Powell on. . | he N * 5 
Powvers, 411. for ten years of the twenty; and ſo has been ſettled ſeveral time 
Cup. 260. 266. Trin. I Car. 2. P axwey and Boweng 3 Chan, Gai 23. 
714. Deug. 53, 2. One having:a-powger: to-make leaſes for twenty-one yean 
293, 565. poſſeſſion, made a leaſe to A. for twenty-one years, in :truſt 
1 Term. Rep. Ai | * 2 | 
30g. 2 Term. the. payment of debt ; but the leaſe was made to commenee fi 
| Rep. 241. 380. a time. to come, and ſo not purſuant to the power; yet be 
: made for the payment of (a) Debts, was ſupported in equi 
| 2 92 I'ollard and Green, I. Chan. Ca. 10. 1 Chan, Rep. 185. S. C. 
or Life 1 ng 25 „FFF | 
with power to make leaſes for twenty-one years, rendering the antient rent, makes a leaſe 
twenty-cne years; to begin fuch's day-aſter ; this is not purſuant to the power, and cc: 
quently void, bceauſe it js 2 future leaſe which this power does hot warrant; for if he mi 
make it in reverſion; or is future though but: 2 month after, he may a well make it to be 
twenty years afte „ or after. his death, and lo defeat the intent of the power, which being 
charge the eſtate of a third perſon, is to be taken ſtridtly ; and to this purpoſe are ſeveral 
2 Palm. 22 Cra. Eliz. 5. 6 Co. 33. 1 Leon. 35, 3 Less. 130. 4 Len. 64, Mar 
Fipb. 9. Telv. 222. Cre, Car, 318. 2 Rell, Abr. 261. Raym, 247, | 
* 3. A man madea voluntary ſettlement on his ſon for 
and after to his firſt and other ſons in tail, with power tor the 
to make a leaſe in poſſeſſion for ninety-nine years, determinable 
three lives, and alſo to make leaſes for fixty years to comme 
after his death, if he had iſſue male, to. continue ſo long as he! 
iſſue male; the ſon makes a leaſe to his father in truſt for 
of his younger children; but the Jeafe was not purſuant t0 
ower ; yet it was decreed good, and taken to be as a leaſen 


y the father after a voluntary ſettlement. Mich. 1698. Goo 
F 


| 


and Gooding. __ 


Power. 


4 But where 2 reverſioner upon an eſtate for life made a ſet® 
tlement on herſelf for. life, with power for her being ſole, to 
make leaſes for three lives in poſſeſſion ; and ſhe and her huſband, 
in che life-time of the tenant tor life, made a leaſe for twenty-one 

eats, habend. from the date ; and it was held not purſuant to 
* power ; for by the marriage ſhe puts herſelf in the power of 
| ber huſband ; and my Lord Keeper took a diverſity between a 
naked power, and a power which flows from an intereſt ; for 
where a bare power is given to a ſeine by will to ſell lands, altho' 
ſhe afterwards marries, ſhe may ſell the lands, and may ſell to 
her huſband ; but where a feme, upon a ſettlement of her own 
eltate, reſerves a power which flows from an intereſt, that power 
ought 10 be executed by the feme whilſt ſole; and yet he ſaid, 


takes ſtrictly. Hil. 15 Car. 2. The Marguis of Antrim and the 
Duke of Buckinghaw, 1 Chan. Ca. 17. 


years determinable in three lives, in this manner. Firſt, Of all 
er any of the lands anciently and accuſtomably demi ſed, W eref 


fines have been uſually taken, reſerving the ancient, uſual and ac= 


cuflomable rents or more. Secondly, Of all the other lands, re- 
ſerving the moſt Tmproved rents that can be got ; and that the te- 
1 ſeal and execute counterparts of their leaſes; B. di- 
ed · without iſſue, C. entered, and _ ſeiſed with a ſudden ſiek- 
neſs, when he had no rent-rolls, or old leaſes to guide him, tak- 
ng notice of his power generally, executes two leaſes ; one of 
the lands not anciently or accuſtomably letten, and thereon re- 
ſerved the beſt improved rent; and on the other reſerved the ſe- 
reral ancient and accuſtomabie rents, but does not ſpecify what 
thoſe rents are, and died; and it was held clearly by Lord Cop 
fer, Holt and Trevor, ch. juſtices, that the firſt leaſe was void, 
and not warranted by the power ; nothing being ſo uncertain as 
what ſhall be ſaid the moſt improved rent; and Lord Comper and 


Trevor againſt Holt held, that the ſecond leaſe was void alſo for | 


uncertainty, and the inconveniency he in remainder or reverſion 


would be put to, in not being able to ayow for the rent with ex- 


aQneſs ; by which means he may be nonſuited. and ſo prevent- 
ed of having any benefit of the lands; and rho? a court of equity 
may decree ſuch a leaſe good between the leſſor and leſſee, yet 
28 there appears no conſideration in this caſe, it is not proper that 
the court ſhould interpoſe in ſupplying a defect, and thereby lay 
a charge on the right of a third perlon. Hil. 1705. Orby and 
Lady Mohun, 2 Vern. 5 31, 543. | 


6. J. S. having four childrc vis. two ſons and two daughters, 
ſeules his eſtate on truſtees, to the uſe of himſelf for life, remain- 


uſes of ſuch child and children, and in ſuch ſhares and propor- 
tions, as he ſhould -appoint by any writing by him to be ſigned 


* atteſted 


ſuch power ought to be taken liberally, tho formerly they were 


der to his wife for life, and after their deceaſe, to the uſe and 


in the preſence of two witneſſes; and in default of ſuch appoint- - 
nent, to his eldeſt ſon in tail; he by his will by him ſigned, and 


343 


5. J. on the marriage of his eldeſt ſon B. makes a ſettlement Prec. is Chan. 
of certain lands on B. for life, remainder to his firſt, ſecond and 257. 8. C. 
third, Ec. ſons in tail, remainder to C. a ſecond ſon for life, 3 1 
and to his firſt, c. remainder to himſelf in fee, with a power to het 3 
B. and C. ſeverally as they ſhall come into poſſeſſion, to make Gils. E 


leaſes for three lives, or twenty-one years, or any number of 48 


obun, 


7. Rep. 
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Power, 


atteſted by ſeveral witneſſes, deviſes a rent - charge out of thoſe 
Janis to his youngeſt ſon. and to the firſt and other ſons of his 
body ſuccrtiively in tail; and further wills, that in caſe his ſaid 
ſon vie without iſſue male, fo as the eftate ſhould come to his 
eldeſt ſon, then he to pay 5001. a-picce to his daughters ; the ſon 
dies withou: iſſre; and the bill was brought by the daughters to 
haye the cool. a- piece, b to the will ; the eldeſt ſon by 
way of plea tet forth the deed of ſettlement, and power prout, 
and inſiſto, that the power was not well purſued or executed b 
the will; (to wit) chat the teftator might have diſtributed the 
land amongſt his children in ſuch proportions as he thought fit, 
but had not power to grant or deviſe a rent-charge or ſuns of 
mon«'y, as he had taken upon him by his will to do; but the 
ccbòrt diſallowed the plea, and ordered him to anſwer the bill, 
Trin 1688. 7 hx:ayies and Dye, 2 Fern. 80. a 

9 if 4. on his marriage conveys land to a truſtee, to the uſe 
of himſelf for life, remainder to his wife for life, remainder to the 
heirs of their bodies, remainder to A. in fee; Proviſo that in de- 
fault of iſſue of the marriage. the truſtee ſhall convey to ſuch 
uſes as the ſurvivor of the huſband or wife ſhall appoint ; altho 
the huſband deviſes the land, and dies firſt without iſſue, yet the 
Wite bas a good power of diſpoſing of the eſtate by her appoint- 
ment. Trin. 1700. H fhop of Oxon and Leighton, & al, 2 Vern.376. 
8. 4. by a marriage ſettlement is tenant for life, remainder to 
truſtees to raiſe 4oool. for younger childrens portions, as A. 
| ſhould appoint, remainder to his firſt, &fc. ſons in tail. A: having 
ſeveral children, appoints the 4000/. amongſt his younger chil- 
_ dren, and particularly 2600/. thereof on B. his ſecond fon, who 
was then under a treaty of marriage; the eldeft fon died fix years 
afterwards, whereby B. became eldeſt ſon, and intitled to the 
whole eſtate after his father's death; and thereupon A. made a 
new appointment of the 2600. amongſt his other younger chil- 
dren; and it was held, that tho” B. was a perſon at the time ca- 

pable oi taking within the power of appointing, yet it was upon a 
— or implied conqition, * he mou not Do Inca hues 
to become the eldeſt ſon, and that this was a defeazable appoint- 
ment, not from any power of revoking; or upon the words of the 
appoin ment, but from che capacity of the perſon; and decreed 
accordingly Hil. 1705. Chadwick and Doleman, 2 Vern. 528, 
9. On a marriage-ſetticment 2500/. was provided for the iſſue 
of the marriage, in ſuch proportion as the huſband ſhould appoint; 


he died leaving only a daughter, and made no appointment, and 


the 2500/1. was decreed her. Mich, 1710. Davy and Hocper, 
Ted TT % TIO Eg | : 
10. It a man gives legacies to his children to be paid at twen- 
ty-one or marriage, anc if any of them dies before twenty-one or 
marriage, the Je gacy of ſuch child to be diſpoſed to one or more 
of the childrep hen living, in ſuch manner as his wife, whoin he 
ma &cutrix, ſhouls think fit; a7! one of the children dies 
und. age ard unharricd ; the mother may appoint ſuch legacy 
To any one f the other children, and it will be good. Mich. 1705. 
Thomas and Th-mas, 2 Vern. A | Ye 
11 But it aun x-cutor as a general power to diſtribute a ſum 
pf money amon;ſt children at diſcretion, and he makes an Agar 
— 2 0 STS IM 1 $171.45 FV n 6 


5 · 3 * 


Pywer. 345 


ſonable or indiſcreet diſpoſition, it will be controlled in a court of 
equity. 2 Fern. 513. per Curiam. 3 | 

13. So where a man having two daughters, one by a former 
wife, and another by a ſecond wife, de viled his eſtate to his wife, 
o be diſtributed between his daughters, as bis wife ſhould think 
fit ; and ſhe having given 1000 J. to her own daughter, and but 
00). to the other, the court decreed an equal diſtribution. Cra- 

ave and Ferret, 1 Vern. 355. | 

13- A. devifed his perſonal eftate, and goo/. to be raiſed out 
of a truſt eſtate, to-be diſſrĩibuted by two ot his daughters, his ex- 
ecytrixes, amongſt themſelves and their brothers and ſiſters, ac- 
cording to their need and neceſſity, as they in their diſcretion 
ſhould think fit; and my Lord Keeper decreed the heir at law a 
double ſhare thereof, as looking upon him as ſtanding n:oſt in 
need thereof; which decree was affirmed in the houſe ot lords. 

Paſch. 1701. Warburton and Warburton, 2 Vern. 421. 

14 If a man makes a ſettlement of his eſtate on his eldeſt ſon Rep. Temp. 
tail, with a power by deed or will, under ſale to charge the 3% 275 | 
lands with any ſum not exceeding 500/. and he prepares a deed, perten 3 
ud gets it ingroſſed, by which he appoints the 500. to his notes in writ- 
yougger children, and dies before ir is ſigned or ſealed ; yet this ing, which be 
hall amount to a good execution of his power in equity, the ſub- declared ſhould 
lance being performed. Mich. 27 Car. 2. Smith and A/fton, 1 if 1 
Clan. Ca. 264. F Cs and which 
vere (as he ealled them) inſtruQions for counſel to draw up his laſt will in form. Upon a tri- 
il directed out of Chancery, a verdi& was found for the will; and Lord Chan. declared 
there was a good execution of the power, and that the notes were a clear demonſtration of 
bis intention.— 1 Freem. 308. 8. C. ſtates it, that 4 made a voluntary conveyance to the 
uſe of himſclf for life, reſerving a power to inake a diſpoſal of any part of it by writing un- 
er his hand and ſea!, and then makes a diſpoſal by will without putting to bis ſeal; and 
lach Lord Keep. gave his opinion ſolemnly, that this was a good execution of his power. 
=; Keb. 551. 8. C.—3 Salk. 277.8. C. pl. 6. and mentioned as 4 will. ; 
15. A. by ſettlement intailed his eſtate, with power of revoca- 
tion by any writing publiſhed under his hand and ſeal, in the Vid. 
pelence of three witneſſes ; the land deſcended to his ſon, who 2 Freem. 
mortgaged it to F. S. who brought bis bill to forecloſe ; and it Re. 63. 2 Eqs. 
wpearing that A. had by his will, wherein he recited his power, Abr. 671. fl. a. 
declared that he revoke the ſettlement, tho' but two witneſſes 
who h;ned, but another preſent; yet Lord Chancellor decreed, 
that the mor tgage-money ſhould be paid, and ſaid, that in ſtrict- 
neſs here was a good execution of the power, a third witneſs be- 
ng preſent, tho? he did not ien his name; and if there had not, 
yet it was proper that ſuch a little circumſtance ſhould be helped 
n.cquity, Hl. 32 Car. 2. Sayle and Freeland, 2 Vent. 350. | 


10. Tenant in tail with power to make a jointure of lands in 
e counties of A. B. and C. remainder in tail to J. S. marries 
ud receives 30001. portion with his wife, and by articles before 
d marriage covenants to ſertle a jointure, but dies before any 
element was made ; the wife dies, and her executrix brings a 
ll to have an account of the profits of the lands, which by the 
micles were covenanted to be ſettled in jointure againſt the re- 
micder-man, who had "pon his marriage fettled thoſe lands up- 
4 his wife and her iſſue, but with notice of the power in the firſt 
— in tail to make a jointyre ; and my Lord Chancellor diſ- 
md the pill, there being no equity for the executrix of the firſt 
. _—_ ſecond and her iſſue, who was equally a pur- 

aer with the firſt. Mich. 1686. Elliot and Hele, 1 Vern. 406. 

Ca. 29, 30, 87. 8. C. bu ino reſolution. 152. But 


of - — 


not privy to the marriage-treaty, nor guilty of any fraud. Ty ix, 
1700. the Lay Clifford and Lord Clifford, 2 Fern. 379. 


in 168 3. and ſome years after the marriage an eſtate of inheritance 


and her huſband, by indenture, aſſigned and conveyed this eſtate 


under her hand and fea], in the preſence of two or more witneſſes, 


_ ſelves, as the la 
lady, by parcimon 


790. whereof the had inveſted in Eaſi- India bonds, 200). in twen- 
ty lottery-tickets, and had the refidue in ready money and broad 


in were 400 guineas, and ſe veral broad pieces of gold, telling her, 


whatſoever, but was fully proved in the canſe. In 1712. the lady | 


direction of my lady Gold. It was urged for Sir Edward, that 


| Power, 

17. But where A. tenant for life, with- power to make a join. 
ture of 1000. per Ann. upon his marriage covenanted to make a 
jointure on his wife of 10001, per Ann. and purſuant thereunto a 
teulenient was made, and a, particular of lands, which were men. 
tioned to be worth 1000. per Ann. was ſet out for the jointure, 
but in truth fell ſhort, and were not above 600“. fer Ann. and on 
the jointreſs's bill, the court decreed the jointure to be made up 
1000!. againſt the iſſue in tail, though it was urged, that he was 


* 18. Sir Edzard Gold, the plaintiff, and his lady, intermarried 
of about 1ool.. per Ann. defcended to the lady; whereupon ſhe 


to truſtees and their heirs, in truſt to permit the lady from time to 
time, notwithſtanding her coverture, without her hufband, and 
net to be ſubj tt to his power or controul, to apply and difpoſe of 
the rents, iiſues and profits thereof, as ſhe ſhould by any writing 


direct and appoint, with a power likewiſe for the truſtees to make 
ſuch ſales, mortgages, or other conveyances of the lands them- 
— ſhould in like manner direct and appoint : the 


and frugality had, in about twenty-two 
years time, ſaved about 1400/l. out of this her ſeparate eſtate, 


ieces ; the defendants were her nieces, for whom (having 90 
children) ſhe had à very great regard and love; and having giv- 
en them, with her huſband's priyity, four of the bonds, ſhe lodges 
the other three in the truſtees hands, taking their note for the 
delivery of them, and aftexwards direQs the truſtees to deliver the 


other three to whomſaever ſhould bring their note, and then gives fe 
the note to one of the defendants, who thereupon. by her orders, 8 
oes to the truſtees, and gets up the three bonds from them; and * 
thoſe bonds the lady told her meces, ſh2 intended ſhould be thein P 
after her death, but that ſhe expected to have the intereſt ariſing hs 


thereby during her life ; ſhe afterwards, ſome ſhort tine before 
her death, delivers likewiſe to one of her nieces a caniſter, where- 


ſhe intended that to be divided between her and her fiſter, aſter 
her death ; and likewiſe direQed the truſtees to divide the twen- 
ty lottery-cickets between her nieces, after her death. All this 
tranſaction was only by word of mouth, without any writing 


Gol.{ died, and Sir Edward, her huſband, having taken out admi- 
niſtration to his lady, brought his bill againſt the defendapts, to 
have an account and delivery up of the Eaft-India bonds, and of 
the money ſo delivered to them, and likewiſe * the truſtees 
for the twenty lottery- tickets; and the nieces brought a croſs 
bill to eſtabliſh their title to the money and bonds, and to have 
the twenty lottery-tickets delivered to them, according to the 


this power to his lady to diſpoſe of the profits of her eſtate, w3s 
not before marriage ; that ſhe was not a purchaſer of it, but that 
* wes marriage, and voluntary, it ought to be conſtru 

ſtrialy ; that theſe powers being in derogation of the rights cf 


huſbands, were not allowed at law; and tho” courts of 2 had 
ts 8 8 un 


fupported them, yet that was only where the power was ſtrictly 
and literally 8 that the dons were neither children 
nor grandebi dren, and but remoiely allied to the lady; that 
though, defective executions of powers had been ſometimes ſup- 
plied in this court, for the ſake of a wife or children, or for the. 
lake of creditors, yet it was never yet carried ſo far as to aſſiſt 
ſtrangers ; and that it was to be reſembled to the caſes of copy- 
hold lands, here the want of a ſurrender had never yet been 


ſupplied, but in the three inſtances before - mentioned, or for 1 
charitable uſes ; that circumibances were frequent]y. impoſed. on 
the parties themſelves to prevent ſurprize ; and that if theſe eir- 


cumſtances were not puriued, a court of equity would not aſſiſt, 


ſo was the duke of Albemarle's c 


22 perſon who claims of a voluntary diſpoſition ; and. 
f * 


| | where the revocation was : 
to be in the preſence of fix witneſſes, where three were to be 


peers z yet that circumſtance could not be aided ; that for ſmall: 
rifling ſums they agreed it was not neceſſary the lady ſhould: 
make a writing under her hand and ſeal atteſted according to her 


power, but for ſuch conſiderable ſums 
maſt be 


by two. witnefſes, it would not have been 
parol diſpoſuion, and | 

23 adminiſtrator to his wife. On the other ſide it was inſiſted, that 
it was a ſtrange doctꝛine to advance, that the wife in this caſe 


much Jeſs this 


money in her own bande ;. that the intent of that power was only 
in caſe {he had diſpoſed af it to any,other perſon, whilſt it remain- 
ed in the. truſtees hands, before eder ſhe had received it; that it 


could not be pretended but that the truſtees migbt pay it to her- 
ſelt, without any ſuch: writipgz. that they had ſo done in this 
caſe, and „ have ſpent it, or to give © 


it away, as-ſhe thought fit: that it was hard to ſay, ſhe had a 
power over it whilſt in the truſtees hands, and yet that, as ſoon 
as he. receiyed it herſelf, and cnſequently as ſoon as it became 
uſeful to her, that then it ſhoutd be the buſband's; unleſs ſhe pur- 


ſued her power; that.if ſhe had taken up clothes or goods of any 
tradeſman, ſurely it would nqt he pretended, but that ſhe bay-- 


ing the money in her own pocket, might pay them without an 


ſuch writing under her hand and ſeal ; that therefore the eaſy? 

cited were not to the purpoſe,; i for here. the money being in her 

own-hands, ſhe was at liberty to-give orviſpoſe of it as ſhe thought 
fu ; that the direQtion to the truſtees to delwer theſe:tickets to her 
_ nieces, after her death, was a kind of Jonatio cauſe mortis; and 


that as ſhe, being in poſſeſſion. of them herſelf, might have giy- 


en them to her nieces ; ſo ſhe might dire ct her. iruſtees afterwards, 


when they had them by her delivery. Lord Chancellor ſaid, 
there was no difference in theſe caſes, whether the 


given before marriage, or after ; for if the diſpoſition is to take 


place in virtue of this power, it muſt be ſtrictly porſued in either 


caſe ; that he thought it ſhould rather be taken more liberally, 
when given after, than hem before marriage; forahen the huſ- 
band could be ſuppoſed to be under no temptation of giving it, 


after, to pive it up, or relinquiſh it; that therefore it muſt be 


intended he fully deſigned ſhe ſhould have the benefit of it; 


as theſe were the power 
or eſſe the diſpoſition would be void; that in 
this caſe, if the lady had made a will in writing, unleſs aueſled 


cenſequently-the huſband ĩutitled to them 


muſt be bound ſtrictly / to purſue the power, when ſhe bad the 


er were 


as he might before marriage, in hopes of prevailing on his wife 


that 
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that the reaſon why the will of a/feme cdvert was not good, was 
not for want of power in the wife ; for if the -huſband' conſented, 


the ſame inſtrument which ſhe eneented as her will would be 


ſufficient to pais it, and it would go out of her property ; that ſhe 
having in this caſe received the money, had abſolute power to 
diſpote of it as ſhe thought fit; that ſhe might have given it 


away abſolutely, cr upon terms; chat if, as it was agreed, ſhe 


might diſpoſe of little ſums, hy not of great ones r where was 
the difference, where muſt thę Dounds be ſet ; that by this pow- 
er ſhe was made in the nature of u ſeme ſole; and as fuch a diſ- 
ſition in that caſe wauld have been good, why not in rhis ? 
er adminiſtrator in that caſe could nut have impeached ſuch a 


_ diſpoſition z no more can her: huſband im this, who. has no other 


right but as adminiſtrator ; that the diſpoſition by her was perfect 
and compleat z that the reſerving the intereſt to herſelf during 
life, bound indeed the party, but did not defeat the gift; that 
it was in her power to give it on what: terms ſhe pleaſed, and 
either preſently, or at a future time, and that her death made 
no difference in the caſe ; and as the' night have paid any 

pole of the 


tradeſmas's bill without ſuch writing, ſo ſhe might diſ 


2 Fill Rep. 
222.— 
Lacat' Rep. 
463.— 

2 Med. Ca. in 
Law and Eg. 
12. 
Gilb. Eg. Rep. 
160. and at the 
End of Max. 
in Eg. 8. C. 


S. C. 2£9. Rep. 


660. pl. 8. 
Gilb, Cha. 285, 
1 Stra. 596. 


whole, or of part, in the ſame manner ; and ſo decreed the 
whole 1400 l. to be well diſpoſed of to the nieces, in regard the 
money being paid to her, was ablointely in her 'own diſpoſal, 
Paſe. 1719. Gold nnd Rutland. 7 oO 

19. 4. deviſed: his Jands'to-B. tis oldeſt ſon for life, remaindey 
to his firſt and other ſons in tail male, remainder to his ſecond 
and third ſons in like manner, unh power to every perſon who 


| ſhould, by virtue of the will, be ſeiſed ofthe lands by any writy 


ing indented under his hand and ſeal, to ſettle a jointure on his 
wife of 500 I. per ann. provided ſuch wife ſhall have a fortune 
equivalent to ſuch jointure, and died 3B. entered, and on treaty of 
marriage with the plaintiff, covenanted in confideration of 100000. 
marriage-portion, that he or his heirs would, after the marriage, 
at his own coſts and charges, aecerding to the power given him 
by. his father's will oy ele be gs conveyances,: ſettle. 

lands of 500 l. per ann. npon the'plaintiff,. for her jointure, to 
coinmence in poſſeſſion immediately after his death, if the ſurviv- 


ed him; the marriage took effect; afterwards B. got à ſettle - 
ment made and ingroſſed purſuant to his power and the marriage 


covenant, but by yarious adeidents was prevented from ſigning 


the deed; and being taken ill died ſuddenly, not having the 


geed by him, and having expreſſed: (as was fully proved) great 


uneaſneſs at its not being perfected, and left the plaintiff by his 
will (which he had made. ſome time before) a legacy of 300 J. 


beſide what is ſetled.on her by the marriape-articles ; and It was 


decreed by my Lord Chancellor, aſſiſted with the Miſter of the 


Rolls, and Mr. Baron Price and Mr. Baron Gilbert, that this de- 


 f<Qtive execution ſhould be ſupplied in equity, ſo as to bind the 
ellate in the hands of the remainder- mar; although it was ob- 


_ jeſted, that oy bad a remedy by the” covenant againft the heir 
of 


and executor of the huſband ; and that, by the words in the co- 


venant, he was at liberty to make a different proviſion for her. 


Faſch. 1724. the Earl of Coventry's caſe, 


make an order to ſtay proceedings at law till anfwer, or further 
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5 Privilege. 


a) 3 are intitled to Privilege. © 
(Of Preedigs by, « qui « priieged Perſon. 


_ a) What Perſons are aue to Privilege. 


Shader of the convocation is to be allowed the ſame (a) This is 


(a) * with a member of parliament. 3 Chan. — => 


7 Rep. — 8 


2. The widows of ought to have no privilege, becauſe cab. 
ey are not to be called to counfel ; but they are to have privi- 
e of peers, not to be arreſted ; declared by my Lord Chan- 


ES 2 bas Finch to have been ſo reſolved in parliament, 19 Dec. 1676. 


2 Chan. Ca. 224. 

3. Two of the defendants, being the officers of the Exchequer, 
plead the privilege of the Exchequer ; but the plea was over- 
ruled ; becauſe there was a third defendant, who had no Youre 


ol privilege. 1_Fern-246. 
yo Of Proceedings by, or againſt a 1 Perſon. 


F a member of parliament ſues at law, and a bill is exhibited 
in chancery to be relieved againſt that action, the court will 


order, although the court will not proceed againſt a member who 

bas privilege of parliament. 1 Fern. 322. 

2. The court granted an injunction againſt a member of ourlia- 

ment, but at the ſame time ordered that no attachment ſhould be 

taken gut. 3. Chan. Rep. 1 5 

3. The plaintiff having bh a bill to redeem an old mort- 

gage againſt the defendant, who was then an ambaſſador at the 

court of Pair; the defendant bbtainęd an order, that all pro- 

- ecedings ould: ceaſe until his return from his embiſſy-3 z the plain- 

tiff moved to diſeharge the order; and upon debate it was agreed 


a protedion lies for an ambaſſador, quia prefedurus or quia moratu- 
FUS, 
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Procefi. 
yur, and may at law caft an eſſoĩgn for a year and « day, and 
ma v ee e — rage occaſion Rong N and in this 
caſe the court ordered a ſtay of proceedings for a year and a da 
from this time-unleſs tho defendant ſhould ſooner return 6d 
England. 2 Vern. 317. 
2 Will. Rep. 4. The plaintiff, being prot ected by the Genoeſe ambaſſador, 
452. S. C. was ordered, though 2 an anfwer put in, to give ſecurity to 


Eye, Plainti® anſwer the cofls in the ſame manner ag if he were a foreigner ; 


becauſe by the th of. Awe. alt i þ inſt ambaſſadors, and 
— 8 = Fe their — = made void z ke bill ſhould be diſ- 
Surety yo miſſed, no proceis could iffue againſt him; and a precedent was 
Bond in 4ol. ons the 25th of July 170g, Barret and Buck, where the 
ike order was.made by tay Lord Cowper ; and that caſe was like- 


tor 
See viſe after auſwer was put in. Paſch. 1729. Grodwin'and Archer, 


1 11 


(A and returni Procefs, y, 
09 Sas rue. 2 1.7 
1 


(B) of Sequeftrations. 
of InjunRions, vide Title bene. 


"(A) 07 g / truing and Air 6 Brea, by and © 
| | againſt "whom, at what Time ; and here of. Contempts. 
I. — flept ele — og _ be 
no it, without a 

nd faciendam aternes” © Won: 172. ry 18 88 
2. Hf a man is arreſted upon am attachment, the contempt ſhall 
- hold; good, tho no affidavit: be filed at the time of taking forth 
| the F 1 Fern. 172. 


* 


Proceſs. 351 

3. H one be taken vp on an attachment, either im proceſs or in p.. in c 

Jos Sr ve ater a 2 yet in both caſes, on his appearing be- 700 "x up 

fore the regiſter, he is to be diſcharged, and to anſwer the inter- and P. 
rogatories at large, not in ouſtody; and if he be continued in 
cuſtod y, the court on motion, and aring beſore he regiſter, 
will diſcharge him. Hil. 1500. Danby and Lawſon. ; 

4 So if the ſheriff take one up on attachment in-proceſs, the is 1544. S. C. 
to give a bond of 401. penalty io the ſheriff, io appear and an- and P. 
ſwer ; but for one taken up in execution after a decree, dhe 
meriff may inſiſt on ſecurity proportionable 10 bis duty; but in 
both caſes, on the regiſter's certificate that the party has appeared, 
the ſheriff is to deliver up the bond; agreed to by che regiſters, Prac. 
and ruled by the Maſter of the Rolls. Hil. 1700. Danby and 
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Reg. 21. 
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on. | | 
5. The plaintiff obtained an order, that fervice of proceſs to 
pear at the defendant's laſt place of abode, ſhould be deemed 
good ſervice, and left the ſame at the houſe where he lodged, 
and carried on 1 10 à4 ſequeſtration, and chen brought 
on the cauſe-againſt: the other defendant; who: infiſted that if 
the plaintiff ought to be relieved agaioſt him, be ought to have 
a decree over, againſt the other defendant ; and th he was 
concerned- ta ſee that the proceeding was regular, and inſiſted, 
that it being above twelve months fince the other defendant had 
left that lodging, the ſervice was not good; and of that opinion 
- was the court. 2 Fern- 369. | Og, 
6. If after proceſs of contempt, the defendant put in an inſuf- 
ficient anſwer, and ſo reported, the plaintiff ſhall not, as former- 
ly, begin the proceſs at the ſubpena, but ſhall go on to the at- 
tachment: with proelamation, and other: proceſs, as if the anſwer 
had not been put in. 1 Chan. Ca. 238. | . 
47. A diſtimction was taken by the Solicitor General, and agreed 
to by the court as reaſonable and agreeable to the-meaning or the 
printed orders of the court, that if proceſs to a meſſenger, or any 
other proceſs of contempt, has gone out againſt a defendant for 
want of his anſwer, that on tender of the coſts of thoſe: contempis, 
if the plaintiff accepts them, and the anſwer, on looking into it, 
appears to be inſufficient, ſo that the plaintiff takes exceptions, 
and the defendant is obliged to put in a further anſwer; that in 
order to compel the defendant to put in ſueh further anſwer, if 
not put in in time, the plaintiff muſt begin all proceſs de now, 
and go on with it regularly, becauſe his acceptance of the coſts 
was a remiſſion of all former contempis, and purged them; but 
$ an inſufficient anſwer is really no anſwer at all in the judgment 
of the court, if he refuſes to accept the coſts, and the anſwer 
being put in on exceptions taken to it, it is reported inſufficient, 
he may go on with the proceſs where he left off, to compel pu- 
ting in a further anſwer, without beginning de nowo, as in the 
ether caſe. Trin. 1728. Haiftwell and Grainger. . 
8. Proceſs iſſugd againſt the defendant till proclamation return- 
ed, then came a general pardon ; and the defendant appeared 
and demurred to the bill, which the plaintiff moved to ſet aſide, 


becauſe though the contempt was pardoned, yer the delay was 
a loſs to him; but the court ordered them to proceed on the de- 
murrer; for by the pardon the defendant ſtands rectus in curia. 
An. Mich, 28 Car. a, 1 Clan. Ca. 238. 


9. Upon 


1 
> 
——— 
_ q — 
— — 


— I -- 


execut 


good. 1 Fern. 300. BT. 


executed, and the proceedings thereon regular. 1 ern. 400. 9. 


1. Ir adefendant is in contempt, and in priſon for not perforn.. 


of ſequeſtrations, and that they are proper and neceſſary pro- 


2. Upon an aſſidavit that the ve 1 yo gn, into Holland 
to avoid the plaintiff's demand againſt him; he having been 


. riff, the court, 4 motion, granted a ſerjeant at arms againſt 
e 


Fern. FA 
| A ſequeſtration, that iſſues as a meſne proceſs of the court, 
vill be diſcontinued and determined by the death of the party; 


commiſſion, and not only from the time fof executing it, and 


| mitted, then the inferior officer would have Ligandi & non Ligan- 


| fwerable for the acts of the ſequeſtrators, for they are the officers 


to the value of 7000 J. and bring only 20001. into the account, 


| profits, and can retain only ſo tar as to ſatisfy for the contempts 


. Proceſs: 

3. Upon a motion for a Serjeant at Arms, on 2 commiſſion gf 
3 4 returned, it was held that by the king's demiſe every 
proceſs of contempt not executed is determined, fo that the pan 


muſt begin again at an attachment z but where any proceſs ix 
and a cepi corpus returned, there the proceſs tangy 


10. But when an attachment was ſued out in the time of kin 
Charles the ſecond, and executed three days after his demiſe, 
but before notice of his death z and it was adjudged to be well 


(B) Of Sequeftrations. 


Ling a decree, the court will order a fequeſtration againſt 
his real and perſonal eſtate. 2 Chan. Rep. 151. Of the antiquity 


ceſſes, wide 1 Chan. Ca. 92. 1 Fern. 421. 


arreſted on an attachment, and a cepi corpus returned by the ſhe- 


him ; and upon the return thereof granted a ſequeſtration. 1 


but where a ſequeſtration iſſues in purſuance of a decree, and to 
compel the execution of it, there, tho the ſame be for a perſonal 
duty, it ſhall not be determined by the death of the party. 1 
Fern. 58. . 1 un, 666. = 

4. A ſequeſtration binds from the very time of awarding the 


its being laid on by the commiſſioners; for if that ſhould be ad- 


di pote ſtatem. 1 Vern. 58. | 
5. The party who takes out a ſequeſtration, ſhall not be an- 


of the court ; as if they have power to fell timber, and they fell 


i Vern. 160, 161; 3 5 ; | 
. 6. Sequeſtrators on a meſne eſs are accountable for all the 


1 Vern. 248. 
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very extenſive ſignißcation, and compre hends every ſpecies of ncquiſition in contradiction to 


2. A. entered into partnerſhip in fiſths, with three others, for 
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lat onl er 10 
Aeg is rightly applied: 
Of Purchaſers vithout Notice, and of preſumptive 


. 


Notice, ud Title Notice, 
25 Bey tage : 5, * 


(A) Who in diemed a Purchaſer in Equity. 


1. T ESSEE at a rack rent, though he paid no fine, is a (a) (4) Though 
purchaſer, and ſhall avoid a voluntary conveyance. 2 the word 
Vern. 327. 1 . TN e Purchaſe, 1a 
; law, is of 4 
bereditary deſcent and eſcheat · Lit ſeck. 12. Yet in equity a' puichaſer ii conſidered a6 4 
perſon, who innocently, without fraud or ſurprize, for valuable conſideration, acquires & 
right of intereſt, and is therefore fo far favoured and protected, that his Title ſhall not be 
impenched in equity; no planks that be can lay hold on, and by which he can ſecure himſelf 
at law; hall be taken from him, neither ſhall he be compelled to diſcover any thing that will 
weaken his Title, Cc. Fide' Title Notice and Bills of Diſcovery, Title Bill, and 1 Chan. Ca- 
36, 2 Chan. Ca. 48, 161, 252, 1 Vers. 27 2 Fat. 339. 2. Fern. 168, 189. 


twerity-one' years, in digging for mines in A.'s lands, A. to have 
two fifths, and' in conſideration of his ownerſhip of the land, to 
have a tenth out of the ſhare of the other partners, and they co- 
venanted to bear profits and loſs in proportion; provided, if any 
one of the partners ſhould' be minded to deſiſt, and ſignify ſuch. 
his intention, and pay his ſhare of the charges and expences to 
that time, the agreement as to him, on his releaſing his intereſt 
tothe reſt, to be void; purſuant to the articles they ſearched 
for mines, and after two years time, and the'expence of about 
1201. they diſcovered a valuable mine, and worked for about 
the ſpace of three months, _ then 4. died, and his widow ſet 


up 


EC, 1. 


354 


 Parchaſt and Nele. 


up 2 voluntary ſettlement made afier marriage; and the cout 


inclined, that the partners were as purchaſers, and that the vo- 


got a legal title, nor againſt 


Prec. in Chan. 
113. S. C. 
and Decrce. 
2 Eq. ab. 671, 


luntary ſettlement ſhould not ſtand ial them; Mich. 1695. 
Shaw and Lady Standiſh, 2 Vern. 3266. 5 

3- If a man, in conſideration of a marriage-poriion, ſettleg , 
jointure on his wife, and makes a proviſion for the iſſue of that 
marriage, the wife and children are to be conſidered as purchaters 
for valuable conſideration and though the ſeitlement was made 
after mayfiage; yet if it was ujade pprivant 30 articles entered 
into for that purpoſe previous to the marriage, it is the ſame 
thing; and the jointreſs, in ſuch caſe, ſhall avoid a prior volunta- 
ry conveyance, and ſhall not be obliged to diſcover writings, 
nor any thing elſe that may prejudice her, unleſs ſhe has her 
jointure confirmed to her. 1 Chan: Ca. 99. 1 Fern. 440; 479. 
EG, GG ³·.m ODE ODOT TFT © 28 ̃ T 

4. But k the ſettlement was made after marriage, and not pur- 
ſuant to matriage · articles, it will be fraudulent agninft creditors, 
but it will be good againſt a; ſubſequent purchaſer with notice, 
tho' not againſt one without; forthe wife and children are to be 
conſidered more than mere voluntiers ; but if the matter reſts 
barely in covenant or agreement, it will never be carried into exe- 
cution - againſt a ſubfequent 28 without notice, who has 

a ſetond jointrefs without notice, 

who brought in a marriage-portion. Vide Title Dower and 
Jeinture, letter (C). 1 Verm 17, 217, 286. Prad. Reg. 21. 
Finch, Prec. in Chan. 99. | OY 

5. If a wife joins with her huſband in letting in an ineum- 


brance on her jointure, and barring an effate in tail male, and the 


limit the uſes to the huſband for life, remainder to the wife for 
life, remainder to thetr two daughters ; this does not make the 


daughters purchaſers, ſo as to ſhut out a judgment-creditor of 


the huſband's antecedent to the barring the eſtate - tail, for it is a 


voluntary gift from the wife to the huſband. Trin. 1700. Bull 


4 n 189. 
S. C. cited. ; 


and Burnford. 1 47 
() Purchaſers, in what Caſes favoured in Equity. 
''E A Purchaſer came into a man's ſtud y, and there laid hands 


on a ſtatute. that would have fallen on his eſtate, and 
put it up in his pocket, and he having thereby obtained an ad- 


vantage in law, tho' fo unfairly, and by ſo ill a practice, yet the 
court would not take that advantage from him. Sir 7% Fagg's 


caſe, cited 1 Vers, 52, 532 ; 

2. If a releaſe be obtained from a grantee of a rent-charge, 
witkout any conſideration, and by fraud, yet a purchaſer will be 
admitted to take advantage of it. Harcourt and Knowel, 2 Vers. 
159. cited to be adjudged, by Rawlinſon Lord Commiſſioner. 

3. The plaintiff and defendant had each of them purchaſed a 


reverſion expectant on the death of tenant for life; the plaintiff 


brought his bill, that be might preſerve their teſtimony, and be 


admitted to try his title in the life-time of tenant for life ; but for 
as much as the defendant was a purchaſer, the court could do no- 
thing in it, and he loſt the land for want of examining his witneſſes. 

cats Seybeurne 


P Purchaſe and Purchaſer. 3 
&jhourne and Clifton, 2 Vern. 159. cited by Lord Commiſſioner 
Rawlinſon. Vide 1 Vern. 354. 


4. It a purchafer buys in an old ſtatute or mortgage, tho? no- 


thing be due upon it, yet he ſhall be admitted to defend himſelf 
by it at law; but for this vi de how far, a ſubſequent mortgagee 
ſhall defend himſelf by buying in a precedent incumbrance, 
Title Mortgage, and 1 Fern. 50, 187. 2Pern. 29, 30, 81, 271. 
5. * A, purchaſed the manor of D. in which were certain 
lands called B. and P. the manor, at the time of the purchaſe, 
was in mortgage for a term of years, and the mortgage was paid 
off, and rhe term aſſigned in truft to attend the inheritance ; af- 
terwards, A. upon the rings of his ſon, ſettles part of theſe 
hnds, and amongſt theui the lands called B. and F. but no care 
was taken of the mortgage-term, that ſtood out; after- 
wards A. being in poſſeſſion contracts with the defendant, to ſell 


him all the ſaid manor, except the lands called B. and P. but 


ſhzws part of the lands of F. and P. as part that he would fell, 


but the defendant did not know that any part of the lands were 


called by that name; and in the conveyance to the defendant 


there is an exception of lands called B. and P. After the pur- 
chaſe-money paid, the defendant was evicted of part of the lands 
called B. and LY try he did not know. by that name, for they 


had been ſhewf xd him as part of his purchaſe, and he had paid 
for them) by the plaintiff, who claimed under A's fon ; upon 
which the defendant having found the old term that was on foot 
at the time of A.'s purchaſe, and got an affiznment of it, upon 
which the plaintiff brought his bill to be relieved, and to have 
anaſfignment'of the term; and that as to the lands called B. and 


P. be was no purchaſer of them, for they were expreſsly except- 


ed in his conveyance. But my Lord Chancellor was of opinion, 


that theſe lands being ſhewn ie the defendant as part of his 
purchaſe, and he not knowing them to be excepted by the name 
of B. and P. was in equity a purchaſer of them; and the court 


ought not to aſſiſt in defeating of them, and therefore diſmiſſæd 
the bill as to all the lands purchaſed by him. Mich. 1698. Ox- 
wick and Brockett, = 5 : 

6. A, on his marriage ſettled lands, which were intailed, on his 
wife for a jointure; his brother was privy to the marriage, and in- 
groſſed the jointure-deed, and concealed the intail ; A. died with- 
out iſſue, having deviſed the lands to J. S. the brother recovered 
in ejectment; on a bill hrought by the jointreſs and J. S. for re- 
lief, the brother confeſſed that he was privy to the marriage- 
treaty, and ingroſſed the jointure-deed, and that he had then the 
deed of nal in his hands, but did not mention his title, nor diſ- 
cover the antient deed of intail, becaufe he apprehended his bro- 
ther would dock the intail ; and the court decreed the jointreſs 
to hold and enjoy her joincure againſt the brother and all claiming 


under him, and a 65 K. & 5 in junction againſt the judgment in 


ejrctment; but as to J. S. who claimed the reverſion and inheri- 
tance by a voluntary deviſe, the bill was diſmiſſed; and this de- 
cree was affirmed in the houſe of lords. Mich. 1691. Raw and 
Pole, 2 Vern. 239. | GR 

© 7. So where a mother, who was abſolute owner of a term, was 
preſent at a treaty for her ſon's marriage, and heard her ſon de- 
clare, that the term was to come to him at his mother's death, and 
was a witneſs to the deed, by which the reverſion of the term 
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24 2 Bac. Abr. 


given by the elder brother. Hil. 1682. 


Purchaſe and Purchaſer. 


was ſettled on the iſſue of that marriage ; and on a bill brought 
by the iſſue of that marriage, ſhe was compelled to make good 
the ſettlement, and to ſettle the reverſion o the term according. 
ly. Trin. 1690. Hunſden and Cheyney, 2 Fern. 150. 

8. So where a N brother, having an annuity of 1000. 
per ann. Charged on lands by his father's will, contracted with 


A. to ſell him this annyity ; A. goes to B. the elder brother, and 


tells him he was about to huy this annuity of his younger brother, 
and:defired to know if his younger brother had a good title to it, 
and whether his father was ſeiſed in fee at the time of makin 

the will, and whether the will was evet revoked ; B. told him he 
believed his brother had a good title to it, and that he had paid 
him his annuity theſe twenty years; but withal, told him, that 


| he heard there was a ſettlement made of his father's lands before 


the will, and that the ſaid ſettlement was in the hands of J. G. 
and that he had never ſeen it, and therefore could not tell him 
what the contents of it were, but incouraged him to proceed in 


| his purchaſe, telling him, he had not only paid bis brother his 


annuity to that time, but had paid his ſiſters 3000 J. under the 
ſame will ; afterwards 'B. gets a ſettlement in his hands, by 
which the land out of which the an! 
would thereby avoid this annuity ; But on a bill by A. to have 
the annuity paid, or the purcha e-moner back again, the court 
decreed payment of the annuity, n our mman 
e elder bre abbr and Norton. 
" by A. poſſeſſed of a term for 100 years, in 1638. made his 
will, and B. who married his daughter, executor, and deviſed 
the term to his own wife ; the executor aflented, ſhe.entred, and 
after three years died; after her death the, executor entred and 


enjoyed the term il 1650, and then ſold it to one, who ſur- 


rendred, and then took a new leaſe for 200 years, and laid out 
250 J. in building on the premiſſes; B. died, and his wife ſur- 
vived him till the year 1669. J. S. who married the daughter 
of B. being beyond ſeas twenty years, and not knowing of his 
title, came into England in 1670, and being 1 


of this 


whole matter, and of his title in right of his wife, took admini- 


ſtration to the wife of 4. and recovered by virtue of the term for 
100 years in an ejectment; the purchaſer and builder exhibited 


| © bill to be relieved agaioft this dormant title: and Grimflon, 


Maſter of the Rolls, the poſſeſſion going ſo, long, and divers pur- 


_ Chaſers, and the laſt purchaſer under the new term having no 


notice of the old, or of the dormant title to, the refidue of the 
term of tag pours, adjudged the purchaſer. ſhould be relieved, 
and hold the land till he was repaid his charges; in building, diſ- 
counting the profits received after the NEE which J. S. per- 
ceiving, and that the value would nat exceed 22 J. per ann. and 
that the reſidue of the old term was only for thirty-two years, 
he agreed (by advice of the Maſter of the Rolls) to take 80 J. of 
the purchaſer, and to releaſe his title to the old term. Mich. 27 
Car. 2. Elin and Battaly, 2 Lev. 152, in Cane, 


10. The plaintiff having a leaſe of certain mills for twelve years, 


_- Eq. Rep, which were near expired; the leſſor, on his marriage, makes a 


ſettlement of theſe mills. to the uſe of himſelf for life, then to the 


8 . H. dl. A un. : 3 5 8 8 - 
8. C. in tj firſt and other ſons of that marriage in tail male, remainder to bis 
dem verbis. — sere e own 


Vide the laſt Caſe; 


the annuity iſſued was intailed, and 


dyn right heirs ; afterwards the plaintiff takes a new leaſe of theſe 
mills from the father for thirty years, and lays out 2800l. in new 
building and improving them; the defendant was the eldeſt iſſue 
male ot the leſſor, and dpring the time the plaintiff was makin 

theſe improvements, weat to his father, and told him, he had no 
power to make any ſuch leaſe 3 that after his death the eſtate 
would be his, but neyer acquainted the plaintiff with this, or of the 
ſettlement made on his father's marriage; but on the contrary, 
writ to the plaintiff to take care to keep one of the mills in parti- 
cular in repair ; then the father dies, and the ſon recoyers in an 
ejectment againſt the leſſee, who thereupon brought his bill to be 


ae in the poſſeſſion of the mills during the reſidue of his leaſe, 


the detendant was fully acquainted with the circumſtances 


of this leaſe, knew his father had no power to make it, and yet 
never forbid or cautioned the plaintiff trom going on with his re- 


2 but on the contrary ſtood by and ſaw them, and encouraged 


im in the proceeding therein ; and therefore the plaintiff had a 
decree to hold during the reſidue of his term; for though the de- 


fendafit was not privy to the making of this leaſe, but that was 


only the fraud of the father; yet he being to have the eſtate after 


his father's death, and taking notice thereof to his father, and that 


he had no power to make any ſuch leaſe, and yet ſuffering 
the plaintiff ro go on in his repairs thereof, with a deſign to reap 
the whole benefit thereof when his father was dead, was ſuch a 
fraud and practice in him as ought to be diſcountenanced in this 
court, for gui tacet conſentire videtur ;; and gui poteſt & debet weta- 
re jubrt. And it was decreed thut the plaintiff thould en joy for 
the reſidue of his leaſe. + 1712. Hanning and Ferrers. 


ſt huſband, and which was liable as affets to the payment of his 
debts, in order thereto, and to raiſe money for that purpoſe, the 
plaintiffs; after their marriage, entered into an agreement with the 
defendant, for ſale of the houte in queſtion for the refidue of the 
term, for 450“. whereof 3 10. was to be applied in diſcharge of a 


* 11, The plaintiff's wife, before her intermarriage with the 2 Bac. 
pn being poſſeſſed of a term for years as executrix to her 407. 598, 9- 


357 


F. C. totidem 


Verbis. 


mortgage thereon, to one J. S. and the . I. was to be 


paid to the plaintiffs ; accordingly the plaintiffs executed an aſ- 


guinent of the houſe to the detendant, with a receipt indorſed 


thereon for the whole purchaſe-inoney ; but the defendant did 
not then pay the purchaſe-money, but gave a note for the pay- 
ment of 2 10l. part thereof to F. & the mortgagee, and of the re- 


maining 240!. to the plaintiffs ;- and for the non-payment thereof 


the plaintiffs brought their bill to have a ſpecific performance, 
and payment of the money accordingly, The defendant, by his 
anſwer, admitted the whole cafe to be as above ſet forth, but in- 
faſted, that he ought not io be bound thereby, for that the plain- 
tiff could not make him a 2 title, they having, by articles be- 


fore marriage, agreed to ſettle this houſe for the benefit of them- 


ſelves and their iſſue, of which he had no notice at the time of 


his purchaſe ; and for diſcoyety of theſe articles, and io have up 


his note on a re-vſſignment of the houſe, the defendant brought 

his croſs bil} ; the” plaistif, by their anſwer, admitted there were 
ſuch articles, but inſiſted, that the houfe lying in Mi ddl ſeæ, thoſe 
articles were never regiſtered in the Middleſex office, and there- 
8 1 3 :--. 008 


4 Bac. Abr. 
£99. 8. C. 
Vid. 1 Equ. 
Abr. 684. 


7 
gl ſimilar 


de creed; 22 bou 


Purchaſe and 1 Pur chaſer, 
fore void, as againſt the plaintiff ; but on a hearing at the rolls, 
the maſter of the rolls decreed the original bill to ſtand diſmiſſes, 
with cofts ; and on the eroſs bill decreed the note given for the 
purchaſe - money to be delivered up on a re- aſſignment of the 
Houſe ; and the plaintiff in that cauſe likewiſe to have his coſts, 
by reaſon of the plainnf's fraud in concealing the articles; and 
this decree was affirmed by my Lord Chancellor. Mich. 1727; 
JJC ———Tʃj. nn, 
12. So in a caſe between two purchaſers of lands in York hire, 
where the ſecond purchaſer having notice of the firſt purchaſe, 
but that it was not regiſtered, went on and purchaſed the ſame 
eſtate, and got his purchaſe regiſtered ; yet it was decreed, that 
. , having notice of the firſt purchaſe, tho? it was not regiſtered, 
him, and that his getting his own purchaſe firſt regiſtered 


2 Equ, 4br,63. was a fraud, the deſign of thoſe acts being only to give * 
e in 


notice, who might otherwiſe, without ſuch regiſtry, anger 


1 
: A. — poiat. of being impoſed on by a prior purchaſe or mortgage, which they 


2 Eg. Abr. 
592. Pl. 8. 


are in no danger of when they have notice thereof in any man- 
ner, tho not by the regiſtry. Blades and Blades, by Lord 
Chancellor — e 


(C) Where a purchaſer, * purchaſes from a perſon 


* who has only a power to ſell, muſt ſee that the purchaſes 


1. IF lands are appointed for payment of debts, the purchaſer, 

- 4 though there reſults a truſt to the heir, is not concerned 

whether the perſonal eſtate was ſufficient to pay the ſame, or whe- 

ther too much was ſold, or the creditors paid; for he having 

paid the purchaſe- money ſhall hold again the heir and creditors, 

and their remedy muſt be againſt the truſtee or perſon impower- 
ed to fell, 2 Chan. Ca. 118. Ea 


* 


1 Fun. 30. 2. But if lands are deviſed to be fold for payment of debts in 
S.P. | 


a ſchedule, .in that, caſe the purchaſer is bound to ſee the pur- 
chaſe- money applied to the payment of thoſe debts ; but if the 
truſt be general, to pay debts, tho he has notice of them, yet the 
- purchaſer is not obliged to ſee the money applied. Mich. 1692. 
Abbat and Gibbbs. I 1 
3. If lands are yeſted in truſtees by act of parliament, to be 
mortgaged for a particular purpoſe, it is incumbent on the mon- 
agee to ſee the money applied accordingly. Trin. 1686. 
3 and Hampſon, 2 Ver 6. | 
4. A. had an intereſt for a term for years in a Printing- Cffice, 


7” and made his will, and deyiſed his term in the Printing-Office to 


his executors, in truſt, by profits, Hc. to raiſe 20000. for the por- 
tion of his daughter, and then for other truſts, and died; the ex- 
ecutors mortgage this term for 1000). to J. S. on pretence of want 
of aſſets to pay the teſtator's debts ; and the plaintiff, the aſſignee 
ol the mortgagee, brings his bill to forecloſe the equity of the re- 
. demption;the daughter oppoſed it and inſiſted this mortgage ought 
not to take place till her portion was raiſed, for that the ſaid term 
was deviſed to the executors in truſt for that purpoſe, in the firſt 
place, and the mortgagee could not but have notice of it; or 


the payment © ar 
. executor's power does extend over a chattel which. has a truſt. 


Reni raid er. 


chere were no debts of the teſtator; or if any, the mortgagee at his 
peril ought to ſee the money applied to diſcharge them, and to 
: bo allowid'20 more than he'coyld make out to be fo applied. 
Lord Keep. Where a truſt is to ſell for payment of debts in a 


ſchedule, the 3 his pexil is to ſee the money applied to 
thoſe debts ; but here the queſt on is, how far an 


annexed to it; the law has entruſted the executor with the per- 


| ſonal eſtate to pay debts; and unleſs he has a general power, he 
has none at all; fox if he cannot ſell, none can buy, and the ge- 
neral truſt muſt take place; and a purchaſer is not bound io 
prove the debts, or the number of them, or the application of 
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the purchaſe-money ; therefore the ſale is good; but after, on 
appeal to the houſe of lords, they altered this decree ; and pre- 
ferred the portion. Quære Cauſam inde. Mich. 1903. Humble 
and Bill. It is now ſettled, and with great reaſon, that an 
- executor, where there are debts, may ſell a term, and the deviſee 
f the term has no other remedy but againſt the executor to recover 
the wilue thereof, if there be ſufficient afſets for the payment of 
Lebte. Per the Maſter of the Rolli, in the caſe of Ewer and Corbet, 
Trio. 123. 2 Will. Rep. 148, oO 


9 „ ” $ +: 3.1 


e XLVIII. 


ö 
Remainder. 

© 

2 N 7 „ . 

e (A) Of what Things a Remainder may be made. 

7 : j. | bs one hath the office of park-keeper, foreſter, gaoler, ſhe-. 
riff, fc, to him and his heirs, he may grant theſe offices 

„ 410 one for life, remainder to another for life, &c. tor Omne najus 

0 continet in ſe minus; and as they are grantable over in fee, ſo may 

- they be granted in ſucceſſion to one for life, with remainders over, 

- & c. So of lands, houſes, rents, commons, eſtovers, or any other 

It intereſt or profit in eſſe, wherein the grantor hath the abſolute 

e property to him and his heirs for ever. Plow. 479. b. 381. 4. 

2 2 C. 48, 97. | : 46s ies | 

it 2. But where a man ſeiſed of lands in fee granted thereout a 

n rent-charge to one for life, or years, remainder over to another 

t In fee, or in tail, Wc. and it was doubted if this remainder were 

at good, becauſe this rept had no exiſtence at all before the rant, 

0 | and the grantor cannot be ſaid to have any part of the rent left in 


him, as he would have of land, becauſe he firſt gave being to the 
MILLE ak | rent, 


1 


newly created 3 but yet in this caſe, hy the better opinion of the 


® 2 Salk. $77. 
2 Latey, 1225. 


Frequently helped the remainder-man, by allowing of bills to 


petual and durable intereſt in the fund, out of which it was to 


415. 2 Co. 70, 76, 78. 1 Lev. 144. 1 Sid. 285. 2 Kb. 29. 


he had ftill the ſame power of appointing one in ſucceſſion to take 


accidents ſubjeR to be loft, deftyayed, of otherwiſe impaired ; and 
alſo the exigences of trade and commerce requiring a frequent 


tations over of perſonal goods or chattels have ſometimes prevail- 


Remainder, 
rent, and bounded the time of its exiſtence z which being run out, 
nothing thereof remains to grant over to another, and a remain. 
der is to be granted out of that which would otherwiſe be a re. 
verſion in the grantor ; which here this rent cannot he, bein 


books, and a ® judgment directly in point, ſuch remainder of a 
rent newly created have been held good; for as the grantor 
might at firſt have granted it in fee, or for ever, having ſuch per- 


ariſe ; ſo he may ſhare and divide his grant, and give part there- 
of to one, and part to another, in ſucceſſion 3 and the rather, 
becauſe the particular eftate and remainders are but one eſtate 
as to the grantor, divided in limitation only, being limited to paſs 
out of him all at the ſame time ; and as to him make no differ- 
ence, whether the one or more take benefit jointly, or in ſucceſ- 
ſion one after another; but if he t ſuch rent for life, or 
years, to one, without going farther, he cannot after grant the 
reverſion thereof io another, becauſe. he bas no reverſion in him, 
for the reaſon before given ; and the reaſons of this caſe will pg 
likewiſe to commons, eſtovers, c. newly created. 2 Roll. A. 


"SB on created baron, viſcount, &c. by patent, and after, 
in the ſanie patent, the ſame honour is granted to another in re- 
mainder ; yet this operates as a new grant, and not as a remain- 
der, for the king had no reverſion of that honour in him, though 


” x he had of granting it to the firſt. Show, P. C. 5, 11. Salk, 
4. But what ſeems moſt proper to be enquired into under this 
head, is the reaſon and practice of limiting remainders in perſon- 
al goods, or chattels, for they in their own nature ſeemincapable 
of ſuch a limitation, becauſe being things tranſitory, and by many 


circulation thereof, it would put a ſtop to all trading, and occaſi- 
on perpetual ſuits and quarrels, if ſuch limitations were 22 
toleratedand allowed; but yet in laſt wills and teſtaments ſuch limi- 


ed, eſpecially where the firſt deviſee had only the uſe or occupa- 
non thereof deviſed to him; for then they held the property to 
continue in the executors of the teſtator, and that the firſt deviſee 
had no power to alter or take it from them ; yet in either caſe, if 
the firit deviſee did actually give, grant or ſell ſuch perſonal goods 
or chattels, the judges would very rarely allow of actions to be 
brought by thoſe in © remainder, for recovery thereof; hence it 
came to paſs, that it was a long while ere the judges of the com- 
mon law could be preyailed on to have any regard for a deviſe 
over, even of a chattel x al, or a term for years after an eſtate 
for life limited thereon ; becauſe the eftate for life being in the 
eye of the law of greater regard and conſideration than an eſtate 
for years, they thought he, who had it deviſed to him for life, 
had therein included all that the deviſor had a power to diſpoſe 
of ; and though they have now gained that point upon the anci- 
ent common law, by eſtabliſhing ſuch remainders, and have 
thereby brought that branch out of the chancery (where they 


5 compel 


; « 4 
Remainder. 


compel the firft deviſee to give ſecurity) ; yet it was at firſt in- 
roduced into the common law, under the new name of Executo- 
ry Deviſe, and took all the ſanction it has ſince received from 
thence, and not as a remainder, (for which vide itle deviſe) ; 
but as to perſonal goods and chattels, the common law has 
nded no ſufficient mony for the deviſce in remainder of them, 
ether during the life of the firſt deviſee, or after his death; there- 
fore the chancery ſeems to have taken that branch to themſelves 
in lien of the other which they loſt, and to allow of the ſame 
remedy for ſuch deviſee in remainder of perſonal goods and chat- 
tele, as they before did to the deviſee in remainder of chattels 
real, or terms for years. Dyer 7. Cro. Car. 347. Plow. 521. 4. 
Gadolph. 356. Swinb. 137. ; 8 
* herefore where a man deviſed 600. op to two dangh- 
ters, and the reſidue of his perſonal eſtate to his ſon, and if either 
of his children died during their minoricy, the ſurvivors to be 
heirs to the deceaſed by equal portions ; the ſon died, and one 
iter brought a bill agaioſt the executors and the other ſiſter, to 
have her own Gool. and the halt of the brother's perſonal eſtate, 
ud had a decree accordingly, but was forced to give ſecurity to 
py back her own 6000. in caſe ſhe died during her minoriiy; 
though it was ſaid, if ſhe died during minority, leaving ifſue, it 
would be a hard caſe. 1 Chan, Ca. 99. 

6. A deviſe was made of the uſe of goods, plate and houſchold- 
luff, to one for eleven years, and after to another, and held a 
pod deviſe ; and a decree to deliver them accordingly after the 
tleven years. Jolly and Wills, 2 Chan. Rep. 1379. 

7. $0 upon a deviſe of certain books, jewels and rarities to one 
fer life, and after of the things themſelves to another; he in the 

nainder brought a bill in the life-time of the firſt deviſee to 

ave ſecurity for their forthcoming after the death of the firſt 
Weviſee ; and the court being aſſiſted by two judges held the re- 
minder good, but ordered them to move for the ſecurity another 
me. Y achell and Leman, 2 Chan. Rep. 151. 

8. A farmer deviſed his ſtock (which conſiſted of corn, hay, 
tle, c.) to his wife for lite, and after her death to the plain- 
f; it was objected, that no remainder can be limited over of ſuch 
attels as theſe, becauſe the uſe of them is to ſpend and con- 
ine them; but the maſter of the rolls ſaid, the deviſe over was 
od; but ſaid, if any of the cattle were worn out in uſing, the 
iendant was not to be anſwerable for them; and if any were 
Id as uſcleſs, the defendant was only to anſwer the value of 
em at the time of the fale, and an account was decreed to be 
en accordingly. Mich. 1702. Hayle and Burrodale. 

9. The diſtinction which has been taken between the deviſe 

a perſonal thing to one for life, remainder to another, and the 
e thereof to one for life, with a remainder over, ſeems now ex- 
ned in conformity to the civil law ; and likewiſe as the teſta- 
intention appears the ſame in both caſes. 37 H. 6. 1 Brel. 
+ (57) Title Deviſe, 13 Co. 5, 16. Owen 33. 2 Vern. 245. 
lo. Therefore if a man deviſes houſhhold goods to his wife tor 
„ and afterwards to his ſon ; this is a good deviſe over, and 

ame as if the deviſe had been only of the uſe of the goods to 
wife for life. Mich. 1696. Hide and Parrot (a), 2 Vern. 331. (a) Will. Rep. 
med. Gibbs and Barnardifion, S. P. Hil. 1711. decreed, 1-6.8. C. 


. | where it is 

tut Lord Keep. took time to conſider of this point; and afterwards on the ſtrength and 

"my of the precedents, which had followed the Civil and Canon Laws in conſtruing the 

"the thing, and not the thing ir ſelf to paſt, where the firſt deviſe is for a limited time, 

&r the better to comply with the intention of the teſtator, allowed the deviſe over to be 

And the Reporter adds, and thus; it is now ſetiled ; and refers to the caſes Tiſſes and 
ud UD and Halſey. 11. But 


262 Remainder. 
11. But if money, goods, or other perſonal chattels, are dey 
. ed to one and the heirs of his body, or to one, and if he dies with 
out heirs of his body, the remainder ; this remainder is totaj, 
void, and the courts of equity will not allow of a bill by the rc 
- mainder-man to compel ſecurity, fc. or to have the money, tg, 
alter the death of the firſt deviſee ; but it ſhall go to his execy 
- tors or adminiſtrators; for the firſt deviſe gives the abſoly! 
property ot a perſonal eftate, as a like deviſe ot a real eſtate be 
tore the ſtatute de donis gave a fee, upon which no limitatio 
could be made further; and as the heirs are the repreſentatie 
to take a real eſtate, ſo are the executors to a perſona) eſtate 
and this is not within the ſtatute de donis, but remains as at con 
mon law. 2 Vent. 349. 2 Chan. Ca. 94. 2 Chan. Rep. 66, 133 
1 Chan. Rep. 122, 260. 1 ern. 329. 1 Salk. 156. 2 Vern, 69 
12. And yet where a deviſe was of money and goods to o 
for lite, an if the de viſee died without iſſue, then to go over; 
another, this was held a good deyiſe over; for the firſt limitat 
being exprehly for life the wards after could not inlarge it by in 
plication, as they could a real eſtate, and then it falls within il 
common rule of other caſes, where the limitation is held goht 
the coniingency being to happen within the compaſs of a lite 
lives inefſe. 1 Chan. Rep. 411. But for this vide of execut 
deviſes of terms for years, title Dewiſes. 

13. So where A. deviſed in the words following, vis. And 
reſt and refidue of my eflate unbequeathed fhall be put forth ni 
tereſt by my executors, and the ane half of the inter eſt ſhall be jy 

to my fifler A. C. during her life, and the other half of the inter 

. unto her daughter A. S. and ſhe to have one half of my houſh 

goods, and after her mother's deceaſe ta have all the intereſt di 

her life ; and my will is, that if the ſaid A. S. die without iſu 

her bv, the principal of the refidue all be divided equal | 

tween M. and F. and ſuch children as are or ſhall be bor 

their bodies then livirg ; and it was held that the remainderto 

and F. was good, Paſch. 1688. Snith and Clever, 2 Je 

S . 3 

„ „„ .., 14. A term for goo years was aſſigned to truſtees, in tri 
Sr 15 * t the huſband - wife, and the ſurvivor of them, 10 rect 
thus : The truſt :he profits for ſo many years of the term as they, or the ſurvi 
of a teim for of them, /hould happen tolive ; and after their death to the. 
marie. ns Of the heirs of the body of tne wife, by the huſband to be begut 
TRIS 4, andit was held, that the /err of the body took by purchaſe, 1 
che huſband that it did nat veſt abſolutely in the mother, who ſurvived, { 
for life, then to to go to her adminiſtrator, Mich. 1690. Peacock and Spooner 


B. the wife fer ern. 43, 195. decreed, and affirmed in the houſe of lords. 
life, and then | | | 

to the Ferris of the bedy of the wife by the buſband to be begotten, A. dies, leaving iſſue, J. u 
ried a ſecond huſbani, and dier, the buſband takes adiniriſtration; and the queſtion 
whether the h»ſband ſhould have the term, as adminiſtrator to the wife, or the i/ue ; 1 
was reſelved by three lords cammiſſimers, that the iſſue ſhould have it; for to ſupport the 
tent of the ſettlement, they would take the words beirs of the bedy to be deſcriptis fei 
and not werds of limitation. Affirmed in Dom' Prec. This reporter in a note ſays, 1h 
feems to carry the truſt of a term farther than any ether judgment, and contrary to the | 
| reſeluticns. — ren: „„ 


15. But afterwards a decree at the rolls, grounded upon 
caſe of Peacecꝭ and Spooner, was reverſed, and decreed the! 
| tation to the heir male vid; and that the whole wefted in tht 
ther by the limitation to him for life, remainder to the heirs if 
body. Hill, 1710. Webb and Webb, 2 Vern. 668. 
Gilb. Rep. 95. 16. A. being poſſeſſed of an annuity of 141. per ann. for ni 


5. C. in fi- nine years, out of the exchequer, on his marriage covena 


dem verbis. 
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3. and C. to pay this 14/. per ann. to his wife for her ſeparate 
vſe, and after the death of either of them, then to the ſurvivor 
for life; and after the death of both, then to the child or chil- 


dren to be begotten between them; and in default of ſuch child 
or chil.iren, then to his own executors and adminiſtrators for the 


who lived to the age of five years, and then died; and after the 


wife for this annuity z and it was inſiſted upon, that the limitation 
to the executors and adminiſtrators of A. was void, being after a 
limitation to the child or children, which was the ſame as if it had 
been limited to the iſſue ; and a ſettlement of a term on truſtees, 
in truſt to permit the father to receive the profis for ſo many years 
of the term as he ſhould live, and after io permit the mother to 
receive the profits for ſo many years of the term as ſhe ſhould live, 
and then in truſt to permit their child or children, or iſſue, to re- 
ceive the profits for the refi:\ue of the term, will bear no limitati- 
on over in default of iſſue or children, in caſe there be an 
one in being, no more than ſuch a limitation of the term ſell 
would be good; for this would be to introduce and revive all the 
nconveniencies of a perpetuity, which have been ſo long fince 
exploded, and the truſt of a term muſl be limited in the ſame 
manner as the term itſelf will bear a limitation. But the Lord 
Chancellor ſaid, this being by way of covenant, no more paſſed 
out of him than to ſerve the uſes expreſſed ; and it was not a diſ- 
poſition of the annuity uſelf, but only a covenant to pay the 14/. 
ger Ann. in ſuch manner; and fince it was never deveſted out of 
4. he would not, on this bill, bn any pretence of equity, tear it 
out of him or his executors ; and ſo diſmiſſed the bill, though he 
did not at all diſpute the caſe, if it had been of a term, or the 
truſt of a term, ſettled in ſuch manner, that the remainder would 
not have been good; but here there was only a covenant to pay 
the 147. and not the annuity iiſelf, which was thought at the bar, 
to be an oyer-nice diſtinction &. Tria. 1715. Baſſe and Grey. 


be rexſonable, becauſe the adminiſtrator comes for a ſpecific performance of th 


putor- Gilb. Eq. Rep. 98, in S. C. 


reſicue of the term: ; A. and his wife had iſſue only one ſon (a) ( eee 5 8 


. rn 3 : have ſurvived 
death of A. and his wife, the plaintiff took out adminiſtration to H. and his 


the ſon, and brought his bill againſt -the executors of A. and his wife. 


# But this de- 
eree ſcerns to 

e covenant, and 
putt be cannot do, who was not originally in contemplation, or intended to be provided for 

by the covenant ; but if that the term had actually been vcſted to theſe uſes, then the inte- 

alt of the term being veſted in the child and the heirs of his body, as it muſt be if the ſet 

ment had been drawn according to the covenant, then it muſt have gone to his admiaiſ- 
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(A) In what Caſes there may be Remedy for Rent in 
N at Law. 


B) In what Caſes the Leſſee may be relieved again 
le Pome of Raw Eee 


(8) bs what Cy there may be Remody for Rox 


Equity, when none at Law. 


1. IF a rent be de viſed by will in writing, a court of equi 
1 may compel the tenant of the land to give ſeiſin, becaul 
intendment the tenant of the land was ineps conflii at tl 
| Lime of the deviſe. Moor 805, Lat. 147 N f 
2. So if a man grants a rent-ſeck, equity will decree ſeinnt 
de given, and the rent to be paid to the grantee. 1 Rol. 4 
378. 1 Chan. Ca. 147. _ RG | 
|  3- A bill was exhibited for the payment of 3/. for a tente 
5]. per Ann. arrear, for twelve years, ſuggeſting that the deed bi 
which it was created was loſt ; and there being proof that it waht 
conſtantly paid before the twelve laſt years, the maſter of tl 
rolls deereed that the arrears and growing rent ſhould be paid ball 
cauſe it did not appear what kind of rent it was, and ſo no remed 
at law. Hil. 20 & 21 Car. 2. Collet and Jaques, 1 Chan. Ca. 12 
4. So where a bill was brought, ſuggeſting, that the plain 
did not know the nature of the rent, nor the boundaries of tl 
land, ſo as to be able to declare with exaQtneſs ; and the cou 
ſaid, that it ought io be decreed ; but at the importunity of i 
defendant directed a trial, whether there was any ſuch grant, 
VVV | „„ 

. A rent of 1. 147. was granted by King H. 6. to Eat 
College, iſſuing out of certain lands; the bill ſuggeſted, that il 
College did not know where the lands lay, fo as to enable them 
diſtrain, and therefore pray that the executor of the terten 
may he anſwerable for the arrears ; which the maſter of the !0 
— reaſonable, in reſpect that the perſonal eſtate was 
creaſed thereby ; and decreed it accordingly. 1 Chan. Ca. 5 


R. 1 
6. So where the plaintiff by his bill ſuggeſted, that he hay- 
ing the grant of a rent-charge iſſuing out o certain lands, the 
detendant, to hinder him from a diftreſs, converted the premiſſes 
into tillage z and my Lord Changelloy' directed to have it tried, 
whether there was zny fraud uſed to prevent the plaintiff from 
ditraining, and declared, that if there was, he would grant re- 
lief. 1 Chan. Ca. 144. 5 Hg | 
7. A. ſeiſed of an eſtate, deviſed it to B. and thereout deviſed Pre. ja Chaz; 
100 I. per ann. to his father, ne and in default 122. 8. C. 
of payment, to enter and diſtrain, and the diſtreſs to detain | 
until the arrears paid ; the father dying, his widow and execu- 
trix brought her bill for ſatisfaQion of her arrears ; and the Maſ- 
ter of the Rolls decreed the arrears with coſts and charges, and 
he to enter and enjoy until ſatigfied. Mich. 1700. Fofter and 
Ffter, 2 Vern." 386. but wide 2 Fern. 382. where on a like bill 
ny Lord Keeper refuſed to relieve the plaintiff ; the party hav- 
ng provided a remedy by diſtreſs, muſt be ſatisfied with it, unleſs 
ame particular fraud is proved, as letting the land lie freſh, or 
uring it in the mght-time, to prevent a diſtreſs ; and 1 | 
Chan. Ca. 185. that equity will not grant a remedy for rent, (a) (4) vader 
when there is one at law, ror cpange the nature of the rent, ſo what eireum- 
[ 
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w to make the — liable, unleſs there was fraud, c. in pre- — Equity 
G In. what Caſes the Leſſee may be relieved againſt the for Ke +. 
Mee 


HE plaintiff was tenant to the Lady M. of a houſe in 
: ' London at a certain rent; he left the houſe. and went to 
onto King Charles I. and then ſent his ſervant with the key of 
4 the houſe in; the lays and deſired. her to re-enter. and accept 
he ſurrender ; the ſaid the would adviſe with the defendant, her 
"Pp in in law, (who then fat in the houſe of commons, and was on 
de of the parliament) ; afterwards ſhe refuſed. to accept of 
8 ſurrender ; the houſe was made an hoſpital by the parliament 
x maimed. ſoldiers; the. defendant, as executor. to the lady, 


cen ought debt at la againſt the plaintiff for rent incurred whilſt 
ü a ed j and on a; bill to be relieved. agaioſt the 
| of tt won. my L * Chancellor took time to adviſe 4 but declared, | 


hat if he could, he would relieve the plaintiff. Paſch. 19; Car. 2. 
leriſen and Lord North, 1 Chan. Ca 83. = | 


2. A leſſee for years under a certain rent, and covepants.to.re- 


paid 0 
remed 
Ca. 12 


. ſir, makes 100. under-leaſes; the premiſſes not being repaired, 
Pin Wir he rent paid, = re-entry. is made. and the original. leaſe avoid. 
p fix of the under-] having brought a bill againſt the head 


lord and fixſt. leſſee &a; the court held, that there could. 
no.decree to. apportion the head landlord's rents, nor any re- 
f for the plaintiifs, but on their payment of the whole rent in 


tear, and repairing all the premiſſes; but having ſo done, 


he cou 
y of il 
grant, 


Eat e * afk 3 0 
babe might compel the reſt of the under: tenantt to contribute. F 
| e lad =W 1 
le them ROY” : | & 


terteng 
the 10 
was 
Ll Ca. | ; 
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CAP. 
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(A) Tis, of whit Thingi du, and by whom 1 be . 


1. Hog beaſts of the plough are exempt from payinſ 


and therefore directed a trial to be had at law, whether the: 


the mill, and the other charges of ſervants, horſes and other 
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(A) Ts of what Things due, and by whom 10 be 
(B) Of « Modus, 


1 © tithes, becauſe by the labour of ſuch cattle tithes « 
another kmd ariſe; yet if oxen are turned to graſs, and fatte 
for ſale, they ſhall from ſuch time pay tithe for the herbage th 
eat, being no way beneficial'to the parfon in any other tithes 
Edmond and Sandys, Show. P. C. 1623. 

2. A bill was exhibited to be relieved for tithe oar in B. 
townſhip within the rectory of C. and the court held, that tith 
oar was not due of common right, but by particular cuſtom on 


was any, and what cuſtom, within the ſaid rownſhip for the pa 
ment of tithe oar, with direction to the judge to indorſe ! 
Poſtea. how the cuſtom was found upon the trial. Paſch. 160 
Niccol and Wiſeman, 2 Vern. 46. TR Wy” | 
* 3. It was decreed in the houſe of peers, on appeal from! 
court of Exchequer, that the tithes of à mill are p-rfonal tha 
againft feveral wang Pee or doubts in the books; al 
that in conſequence of their being perſanal tithes, not the ten 
toll or tenth diſh of the corn-ground belongs to the parſon, 
the tenth part of the clear profits, after the charges of erect 


& 


pences deduted. Newt and Chamberlain, 1706. 

4- If a man hath a nurſery of trees, and he ſells them, and pi 
them up himſelf, he ſhall pay the tithe ; but if he ſells them p 
ticularly to another, the vendee ſhall pay the tithes, as in caſe 
tithe of corn, if ſold ſtanding, the vendee ſhall pay the tithes; 


Tuhes. 367 


«(old after ſeverance, the vendor muſt. Mich. 16 Car. 2. Grant 
Heading, Hard. 380, 38 1m. EET, 
,Tithes for the agiſtment of cattle are payable by the owner 
{the cattle, for the caiile take the profits. and herbage of the 
vl ; ſo in caſe of commoners. Hard. 184. per curium ; and the 
hief Baron ſaid, the owner of the ſoil might pay them; but 
dearly, the agiſtor is compellable to pay them. - 


(B) Of a Modus. 


„ A, Bill was exhibited to examine witneſſes in perpetuam rei 

memoriam, to prove à modus decimandi ; the defendant 

enurred, for that the bill was to eflabliſh a cuſtom againft the 

durch and in pre judice of tithes that are due communi fure; 

nd ſeveral precedents were cited, where bills to have a wodus 

deere ed, were, upon demarrer, diſmiſſed ; but this bill being /,) tt wa 
ly to preſerve teſtimony, the Lord Keeper thought it reaſona- formerly doubt- 
the defendant ſhould anſwer, and over-ruled the demurrer, ed, _ * 

cl Smerfer and Fah, 1 Farm . Bll Ee 
liſh = Modus, or cuſtomary manner of paying tithes, eſpecially if the cuſtom had not 

n found good at he 4 on 2 to fach bills Sew have been diſmiſſcd ; 
the conſtant practice naw is, to retain ſuch bills, and to decree on the oleadings, or to 

& 4 particular point to be tried at law, concerning the reality of ſuch a cuſt>ra, or the 

plity of it. 1 Chan, Rep. 27. 1 Chan. Ca. 187 | 


2. A bill was brought to eſtabliſh a modus, or cuſtomary. 
nner of payment of tithes, which was thus, that every perſon 
mbabiung or reſiding within the pariſh, having lands, meadow 
paſture grounds, have uſed to pay for every acre, time out of 
ad, on Ce- d Friday, 4 d. per acre, and ſo in proportion for a 
iter or lefſer quantity than an acre, to the parſon, in lieu of 
ies of thoſe lands; but when the owner lived or inhabited 
un the pariſh, then to pay tithes in kind of thoſe lands; and 
only queſtion was, whether this was a good modus, or not. 
| was inſiſted upon for the parſon, that it was not a good mol, 


n B. e uncertainty of it; and for that was cited and relied on a 
it tick 1 Lev. 116. and the ſame caſe 1 Keb. 602. where it is 

n oe 4 leaping or a dancing: modus, and there held not to be 
r thei for that reafon, for he may live in the pariſh to-day, and 
he pile out of it to-morrow ; and how can the rector, in a caſe 
re bach uncertainty, . know: how to make his demands, when it js 


be power of the pariſhioner to defraud him thereof, by going . 
or coming into the pariſh at his pleaſure ; and it is the pro- 
Jo a modus, that the parſon may as well know how to de- 
, as the tenant to pay it; but here it is wholly in the pow- 
L the tenant to make it either a modus, or payable in kind, juſt. 
peaſes; and if two ſhould agree thus; you ſhall live in my 
e within the pariſh, and I in yours out of the pariſh,” this 
alter the tithes for the time ; or if there ſhould be two joint 
a, and one ſhould live in the parth, and the other out of 
priſh, what is to be done in this caſe? ?:? pl 
ut tithes are of the revenue of the church, and any thing 
u derogation thereof is to be taken ſtrictly. EEE 


That . 


268 


the parfon ; but here it is 10 ariſe by the ad of the party, and ye 


none to preach to; and all cuſtoms founded in fraud, are to hy 


beginning; thatthis might begin when 

pariſh than the inhabitants could manure, and yet the owners 
- thoſe lands who lived elſewhere ſhould be obliged to pay 4 4. 

acre for them, though it is not neceſſary to ſnew the WA 
which they began. 


lands quamdiu in propriis manibus excoluntur; ſo tithes are pa 


Pears there to be in the power of the occupier to chuſe, whethe 
to pay his tithes to the patſon or vicar, and yet held good. 


would do it meerly to cheat the parſon; and it was ſaid in gen 


there is any fraud proved, the parſon will, notwithſtanding it 
cover tithes in. kind; as 1 Leon. gg. and the caſe afore cited 
1 Lev. and 1 Keb. was ezploded, and denied to be law; and! 
following caſes in 3 were quoted as authorities 


 comen, Trin. 12 Car. 2. Plaxton and Lang ſton, Mich. 2 W.&! 


at firſt upon an agreement between the purſon, patron and orJina 


or agreement; which, tho now loſt, yet being run out into 2 


1 
That this dus is to ariſe by the at of the party, and no «, 
dus can ariſe by the act of the party; but what is for the bencki 


is to the prejudice of the parſon; for the difference between tith 
in kind and this modus are 10 d. per ann. 1 Roll. Abr. 649. 
This modus tends. to depopulate the pariſh, ſo as there may hy 


=_ @TD> =_——_— a , ceo. 


diſallowed, as 1 Leon. Cro. Els. 446. 

But on the other fide it e that this was a good moduy 
that as on the one hand the parton is not to be defrauded of hi 
dues, ſo on the other hand a modus is not to be overturn'd on fligh 
grounds ; that if they ſhould, purchaſers might be affected, wh, 
came in under a perſuaſion, that feuh duns are all they are 1 
pay. z that it is not neceſſary to ſhew upon what particular re 
— every modus began, if it may be ſuppoſed to have a reaſonahl 


re were more lands in th 


That all u“ may be ſaid to be an invention to cheat th 
parſon ; and ſo. in ſome books they are called, as they are 
than tithes in kind, 1 1 LY 
That as to its being a leaping or dancing modus ; ſo was th 
of the Ciftertians and other religious orders, who paid tirhes 


able of hay whilſt it continues meadow 3 but if broken up, th 
tithes thereof ceaſe till laid down-agaiw ; and by Gb. 194. it 


That this is not ſuch a new: caſe zFthe other ſide would ha 
it imagined ; for Cro. Elis. 136. is a caſe to this purpoſe, tho' pet 
haps it might not occur at the time the caſe in 1 Lev. and 1 K: 
came in queſtion ; and that it is not ſo eaſ a matter to remo 
out of a pariſh at pleaſure z nor is it to be ſuppoſed any 0 


ral, that this me./us was as certain and permanent as moſt madur 
or even as tithes. in kind, which depend on the choice of t 
owner, whether he will plough his land for corn, or now it f 
hay; and here it is ſo far certain, that the parſon is every je 
ſecure of having either tithes in kind, or 4 d. per acre ; and 


point. Ay and Pattiſon, Trin. 12 Car. 1. Affiford and Net 


Reynolds and Appland about two: years ago, and alſo Moor 9 
Ilob. Cooper and Andrews, and 2 Brown' Ent. 595, 6. 

The court held it a good modus, and ſaid, that all Modus's we 
by ſome deed or inſtrument in writing, in the nature of a cont 


ſcription continues good; that here is no uncertainty in the 
for dhe parſon is always ſure to have the 4 4. per acre, or ele 


ems * way — _ 
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iches in kind; nor is there any burden on the reſt of the pa- 
ſhioners, by one or two going out of the pariſh; and a leap- 
wr or dancing modus is where the modus. itſelf varies, and is 
Cmetimes more and ſometimes leſs, which is not the preſent 
ae; and decreed accordingly by the lord Chancellor, aſſiſted 
V Mr. juſtice Reynolds and juſtice Forteſcue ; my lord Chan- 
lor ſaid, the caſe in Keble might perhaps be the occaſion of 
his ſuit. Trin. 1730. Chapman verſus Bi/hop of Lincoln. 
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B Of Partners in Trade, 2 

C) Of Policies of Inſurance, and Bottomry- Bonds. 

) Of Part-Owners, Maſters, and Freighters of 
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D Of Cuſtoms amongſt Merchants relating to Accounts, 
and. Notes given by them for Money. 


(A) Of Principals and Facturs. 


T a factor ſave the cuſtoms of goods due to a foreign 

prince, and ſuch ſaving, by the laws of that country, is 

klony in the factor, and a forfeiture of all the freight, the fac- 

r ſhall have the benefit of the cuſtoms ſaved, and not the 

mployer, for he runs the hazard wholly, and has the poſ- 

elnon, which is a right againſt all, except him that hath the 
right. Trin. 15 Car. 2. Smith and Oxenden, 1 Chan. Ca. 

j. Two merchants having certified, that the benefit of the 

n- payment of the cuſtoms belonged to the factor; and two 

3 =. that it belonged to the employer. 1 Chan. Ca. 76. 


05 4 2. But 
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Nelf. Chan. Rep. 2. But if the duties or cuſtoms are due to our king, and the 
- 5g 4 factor faves them, and a bill is brought by the merchan; 
P. cas. 1 and 1. againſt him, he ſhall be obliged to diſcover them; for this 


ard why not cuſtom being founded in fraud, is void. Mich. 15 Car. 4. By 


2 —_ nr 


deemed a fraud and Vandal, I Chan. Ca. 30. 
to cheat foreign _ ' | Wd 
ſtates of their cuſtoms?. F. aud is always the ſame, tho“ an allowance of it in one caſe more pre 
judicial than in another: and ſurely the court of Chancery ſhould not connive at any thing © de 
trimental to good faith, commerce, and reciprocal aſſurance, as even ſmuggling into toreig 
ports; it is not proceedirg on the great maxim ** gued li bi non vis alteri ne feceruꝰ to make an 
diſtinct ion in this caſe in our favour. 
3. If A. employs B. as his factor to ſell cloth, and B. ſells th, 
cloth on credit, and before the money is paid, B. dies indebte, 
by ſpecialty more than his aſſets will pay; this money ſhall þ, 
HS pe A. and not to the adminiſtrator of B. as part of his af 
{209 but thereout muft be deducted what was due to B. þ 
commiſſion; for a factor is in nature only of a truſtee for hi 
- principal. Hill. 1708. Burlet and Willet, 2 Vern. 638. 
Mem. I hare. 4. he plaintiff being a factor in Blackawell-Hull, adra "oC 
Tead ( think '2 money for his 8 relying, as was ſurmiſed, on the cre 
mon gh ark dit of cloths refting in his hands, to re-imburſe himſelf; th 
| holden be many, Clothier died, his adminiſtrator ſued at law for the cloth; an 
that an action the factor prayed, that he might be allowed, on account, th 
or per wag monies he advanced, but was diſmiſſed ; for if there are dehy 
— Au ne Of a higher nature, it would be a dewaſfavit in the adminiſſt 
agtinſt a ſubject tor, to pay or diſcount the plaintiff's debt. Mich. 1689. Ch, 
a pre 2 ee Derby, 2 Vern. 117. Vide 1 Vern. 428. 
rinc oe” ; . 
of his — as it may be a means of ſowing diſſentions between our king and that fla 
and chiefly cf hurting our trade in that country. Q r? | 


(8) 07 Partners. in J rade. 


I. Tf two perſons ingage in a joint undertaking in the way 

1 trade, or enter into copartnerſhip, it is not neceſſary 
provide againſt ſurvivorſhip. 1 Fern. 217. NE 

2. The plaintiff's huſband (to whom ſhe is adminiſtratri 

and the defendant were copartners for many years in the trad 

of a druggiſt; the plaintiff brought her bill foie a diſcovery 

the eſtate, and her proportion and dividend thereof, c. th 

- defendant anſwered ; and ir appearing that many debts owin 

to the joint trade ſtood out, it was moved, on behalf of th 

Plaintiff, that an able attorney might be appointed to ſue ſ 

and recover thofe debts, it being alledged in the bill, that th 

:defendant carrying on a diſtinct trade for himſelf with the per 

ſons thar' were debtors to the joint trade, to oblige them, h 

'forbore ro call in their debts ; and it was ordered according] 

unleſs ther defendant, within a week, would give ſecurity 

the plaintiff to anſwer her moiety of the debts that were taut 
ing out. Hil. 1682. Eich and Conningſby, 1 Vern. 118. 

3. . and B. were partners, as woollen-drapers, A. receive 

money in the ſhop of J. S. and gave a note for it, ſigned Þ 

himſelf and partner; 4. and B. being both dead, and 4. n 

leaving ſufficient aſſets, it was held on a bill brought by 7. 

againſt the executors of both the partners, that this note bein 

given by one of the partners it ſhould bind both ; and that thi 

at law it binds only the executor of the ſurviving partner, 5. 

in equity the creditor may follow the eſtate of the other, thoug 

no proof was made that this money us brought into the toc 
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+ afed in trade. Trin. 1693. Lane and Williams, 2 Vern. | 
— 55 | Ta 
+ 4 B. and C. were partners together in the trade of a Dry . 
ther, C. imbezils and waſtes the joint-ftock, contracts private 
and becomes a bankrupt ; the commiſſioners aſſign the 
in partnerſhip ; A. and B. brought a bill for an account, 
«nd to have the goods ſold to the beſt advantage; and inſiſted, 
hat out of the produce of the goods the debts owing to the 
mint trade ought to be paid in the firft place, and that out of 
s ſhare ſatisſaction ought to be made for what C. had wafied 
* imbeziled, and that the aſſignees could be in no better caſe 
han the bankrupt himſelf, and were intitled only to what his 
hird part would amount unto clear, after debts paid, and de- 
auctions for his imbezllments; and the court ſeemed to be of 
that opinion, but ſent it to a maſter to take the account and 
fate the caſe. Trin. 1693. Richardſon aud Goodwin, (a) 293. (a) 2 Vers. 293. 
vide title Bankrupt, P. 55. Ca. 8. | | 


(C) Of Policies of Inſurance and Bottomry- Bond.. Vid. for this 


d, 3 Bac. 
ö 
princes, that extends not where the inſured ſhall 7 Brit. Kat. 
migate againſt the la w of countries, or where there ſhall be '9 2. cep. 

i ſeizure for not paying cuſtom. or the like. 2 Vern. 176. per 
futchins lord Commiſſioner. | | | 7 
2. The defendant had lent 3ool. on a bottomry-bond, and , p;rs. 269. 
cherwards inſured 450. on that ſhip with the plaintiff, for ſix 8. C. where it is 
ineas per cent. premium, as intereſted for money lent, c- the beld, that a 
ſip outlived the time at which the money was payable, and 28 —— lM 
ſierwards was loft in the Eaft-Indies ; the defendant recovered þ;, — | 
the money on the bottomry-bond, and afterwards ſued the bond cannot 
uſurers upon their policy, who brought their bill to be reliey- infure: and that 
al, for that the money infured by the policy, was the money 8 perſon ao 
ent upon the zur and that the defendant was no other- gay tip — | 
riſe intereſted in the hip; and that the money being paid, no cargo cannot 
uſe ought to be made of the policy; and the court decreed the inſure; tho! the 
policy to be delivered up. Trin. 1692. Goddart and Garret, Policy was in- 


hould make unreaſonable gain. But L. abs | 

3. But where the defendant lent the plaintiff 250/. on a bot- 
vmry-bond, and afterwards inſured on the ſame ſhip, but the 
nſurance was larger as to the voyage, there being liberty to 
7 to other ports and places than what were contained in the 
wnditton of the bottomry-bond ; the ſhip being loft, the de- 
endant recovered the money on the policy of inſurance, and 
aſo put the bottomry-bond in ſuit ; the ſhip, though loft, 
taving deviated from the voyage mentioned in the bond; the 
x brought his bill pretending the defendant ought not to 

ve a double ſatisfaction, to recover both on the inſurance and 
alſo on the bond, he having . in reſpect of the 
money he had leat on the bottomry, and had no other intereſt 
in the ſhip or cargo, and therefore the plaintiff would have 
tad the benefit of the inſurance, paying the premium; but 
the court held, that the defendant having paid the premium, 
Fas intitled to the benefit of the policy, and run the riſque, 
whether the ſhip was loſt, or not; and the inſurers might as 
rell pretend to have aid of the bottomry-bond, and to diſcount 
lie money recoyered thereon, as the plaintiff to have the 

0 L 2 | money 


_ terelteq, or not; 
ht inſurances are ſor the benefit of traders and merchants oaly; not that others unconcerned 
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money ey recovered. on the icy: to eaſe the bottomry- . 
Mich. 1716. Harman and | 05" 2 Vern. 717. 5 . 
4. On a poliey of inſurance on goods by agreement valued 
at 600l. and the inſured not to be obliged to prove any intereſſ: 
the lord Chancellor ordered the defendant to diſcover what 
goods he put on board; for although the defendant offered to 
renounce all intereſt to the inſurers, yet he referred it to 3 
maſter, to examine the value of the goods ſaved, and to de. 
duct it out of the value or ſum of 6007. at which the goods 
| were valued by the agreement. Mich. 1716. Le Pypre and Farr, 

2 Vern. 716. > | 
5. The plaintiff entered into a penal bond of bottomry, to 


pay 40d. per month, for 50l. the ſhip was to go from Holland off 


the Spani/h iſlands, and fo to return for England; but if (he 
periſhed, the defendarlt was to loſe his 50l. ſhe went accordin y 
to the Spaniſh iſlands, took in Moors at Africk, and upon BY 
occaſion went to Barbadoes, and then periſhed at ſea; the 
plaintiff being ſued on the bond and penalty ſought relief, pre. 
tending that the deviation was on neceffity ; but his bill was 


5 diſmiſſed, ſaving as to the penalty. 2 Chan. Ca. 130. wid ; 


x Kall. 444. 5 . 
3 Bac, Abr. Gat. 6. But where J. S. entered into a bottomry- bond, whereby 
SC. he bound himſelf, in conſideration of 400ol. as well to perform 


the voyage within fix months, as at the fix months end to 
pay the 400l. and 40l. premium, in caſe the veſſel arrived ſaſe, 
and was not loſt in the voyage; and it fell out that J. S. never 
went the voyage, whereby his bond became forfeited ; and he 
preferred a bill to be relieved ; and in regard the ſhip lay all 
along in the port of London, and fo the defendant run no ha- 
zard of loſing his principal, the lord Keeper thought fit to de. 
cree, that the defendant ſhould loſe the premium of 40l. and 
be contented with his ordinary intereſt. Mich. 1684. Deguildir 
| and Deperſter, i Vern. 263. 2s | 
3 Bae. Alr. 601. * 7. A part- owner of a ſhip borrowed money of the plain- 
© | tiF upon a bottomry-bond, payable on the return of the ſhi 
from the voyage ſhe was then going in the ſervice of the 20 
India Company, and the Eaſt- India Company broke up the 
ſhip in the Indies; and the owners brought their action againſt 
the Company, and recovered damages, but they did not 
amount to a full ſatisfaction; and the obligee brought his bill 
to have his proportionable ſatisfaction out of the money re- 
covered, but his bill was diſmiſſed, and he left to recover as 
well as he could: at law; for a court of equity will never aſſiſ 
a bottomry - bond which carries an unreaſonable intereſt. Mich. 
1701. Dandy and Turner. 1 


= (D) Of Part-Owners, Maſters and Freighters of Ship: 


i. FF there are three part-owners of a ſhip, and one of the 
; I reſuſes to fit out the ſhip, and the others do it without 
his conſent, and this ſhip is loft in the voyage; yet he who re. 
Fuſed to join ſhall bear his proportion of the loſs, for he woult 
have been intitled to a ſhare of the profits, if there had been 


. - 
* 5 
- 


any; but in caſe the other two part-owners had applied to th 


court of Admiralty (as 5 they ought to have done) that 
SHourt would have made an order, that upon one , | 
| . . : Te 1 It. 
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o do it atone, and ſhould not have been accountable to the 
part-owner that refuſed to join for any part of the profits ; and 
then, in caſe the ſhip had been loſt, the whole loſs muſt have 
at ll refted on thoſe two who ſet out the fhip. Hull. 1684. Strelly 
wo and Fonfen, 1 Fern. /. oy 

ag 2. Where the major part of the part - owners of a ſhip ſettle 
de- and agree an account of the profits of a voyage, it ſhall con- 
ds i dude the reſt. Trin. 1687. Robinſon and Thompſon, 1 Vern. 465. 
3. A maſter of a * without the owner, treated with the 

to plaintiff, a merchant, for the freight of the ſhip at eighty tuns, 


| ro i and accordingly entered into a charter-party with him, to ſail 
ihe il from London to Falmouth, and thence to Barcelona, without al- 


y ing the voyage, and there to unlade at a certain rate per tun; 
at BY 2nd for performance the maſter binds the ſhip, tackle, &c. va- 
the bed at 3000. the maſter devia:es and commits barratry, by 
re. which the merchant in effect, loſeth his voyage and goods; the 
vas Wl merchant had a ſentence againſt the maſter and ſhip in Rarce- 
* 28 , which was confirmed in a higher court in Spain; and 
the owner having brought trover for the ſhip, the merchant 
by WM exhibited his bill to be relieved againſt this action, and like- 
Tn i wiſe another action brought for freight; and it was held by 
1 108 my lord Chancellor, that the charter-party beving valued the 
ate, up at a certain rate, the owner is not liable further; and the 
ver maſter is liable for deviation and barratry; for ſhould it be 
| befl cherwiſe, maſters would be owners of all men's ſhips and 
all —_— 2M ee rc, 
ha- 4- But where A. a maſter of a ſhip, of which the defendants 
"WH were part-owners, bought ſeveral goods of the plaintiffs, as 


exhibired to compel the defendants, the-part-owners, to-pay.; 


held, that. 4. was but a ſervant to the owners, and where a 
ſerrant buys, the maſter is liable; and if the owners paid ibei: 


lebts in proportion to their reſpective ſhares and intereſts in 
the hip. Hil. 1709. .Speering and Degrave, 2 Vern. 643. - 1 


ant's ſhip. to freight for a voyage to Bourdequæ, at 3/. 105. per 
tun; it happened that an imbargo was laid on all merchant 
ſhips for fix weeks; the ſhip afterwards proceeds on her voy- 
age to Bourdeaux, and the defendant not diſcovering what 
agreement he had made with the plaintiff in England, the 
plaintiff”s factors and correſpondents there agree to allow. the 


againſt this ſecond and underhand agreement, obtained, as was 
alledged, by fraud, was diſmiſſed ; for the defendant was at 


ance of the firſt was obſtructed by the imbargo after laid onall 
verchant ſhips, Mich. 1691. Dradiy and Deacon, 2 Vern. 243. 


6. 4 


efuſing to navigate the ſhip; the other two ſhould have liberty 


beef, biſket, ſails, cordage ; the maſter failed, and a bill was 
who inſiſted, that A. only was liable; and beſides, that he had 
money from the owners to pay the plaintiff; and the court. 


ſervant, yet if he paid not the creditors, they-muſt ſtand liable, . 
and therefare decreed the owners to pay the plaintihs their 


5... Che plaintiff, a merchant in London, hired the defeng--- 


deſendant..6. 10s. per tun, upon which latter agreement the 
defendant recovered at law; a bill being exhibited for relief 


liderty to make a new agreement, by reaſon that the perform- 
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age to England; and on Sept. 24, 1686, the ſeamen were diſ- 


| maſter, by charter-party agree with the Faſt- India Compan 


the 24th of Jan. 1684, or ſo ſoon after as to ſave her Monſoon 


ſtay in India after the 20th of Jan. 1684, with this further 


ployment in trade or warfare for any longer time, not exceed. 
ing twelve months after the zoth of Jan. ay + after the rate o 


from the laſt lading port, or go xp of the twelve month, 


demurrage from the 2oth of Fan. 1684, until the ſhip ſhould 
| be diſpatched, for the ſpace 


days after the ſhip ſhall have returned to the port of London, and 


are not to pay, nor to be liable to pay any of the ſums of mi 


demurrage; the ſhip fer fail according to the charter-pany, 


four months afterwards, which was the 23d of March 1684 


Proviſion of the charter-party, they were not to pay until fix 
gays after the ſhip's arrival in England, and diſcharged of her 
' Jading ; and if they were to pay any thing, yet they were t 


The part-owners brought a bill for relief; and the court held, 
chat tho the charter-party was fo penned, that nothing couid 
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6. A. and J. part-owners of the ſhip Falcon, and C. the 


that the ſhip ſhould be ready to ſail the roth of March 168; 
and ſhould go from port to port, and to any port or place with- 
in the limits of the Eaſt-· India Company's charter, as they ſhould 
direct, but was to be diſpatched back for England, on or before 


for England that year, or in default of her being diſpatched 
within the time aforeſaid, the owners were to pay four months 
demurrage, at 7. 10s. per diem for her Monſoon ſo loft, and her 


clauſe, that the Company might detain the ſhip in their im. 


ol. 10s. and 6d. per diem demurrage, until the ſhip he difpatched 
which ſhall firſt happen; but after the twelve months expired. 
the ſhip to return to England, and the Company not to be liable 
for any further demurrage, or any damage that may accrue 
her detention after that time; and the Company covenant, on 
the ſhip's arrival in England, to pay freight for 300 tun, and 


of twelve months after the ſaid 2oth 
of Fan. 1684. And it was thereby provided, that until f 


made a right and full diſcharge of all her pe” > the Company 


ney a on for freight or demurrage, or for detaining the 
ſhip in India; it being the intent of the parties, that if the 
ſhip ſhould be loft either in her outward or homeward bouni 
voyage, nothing ſhould be paid by rhe Company for freighto 


arrived in India, and was employed by the Company in trading 
from port to port for one year and upwards ; and arrived in 
India, Now. 23, 1684, and was to enter into demurrage in 


and the twelve months after (during which time the Company 
by their charter-parry might detain her) ended March 2;, 
1685, but the ſhip was employed in the Company's ſervice, fe 
that ſhe arrived not at Surat until 1686, and from thence was 
ordered to Bombay, where the ſhip having been fo long detained 
in thoſe ſeas was ſurveyed, and found not ſufficient for a voy 


charged, and the ſhjp left there, the Company refuſing to paj 
any thing for freight or demurrage, becauſe by the exprels 


be charged with demurrage until March 23, 1685, only, as 1s 
vided by the charter-party, and refuſed likewiſe to account 
or the value of the ſhip, orſhew how that they had diſpoſedofher. 


be recovered at law, yet the plaintiffs having a juſt dema 
ought to be relieved in equity; and therefore decreed, that th: 
Company ſaould account for what they made of the ſhip, th 

0 
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hey ſhould pay demurrage according to the rate mentioned j 
. and that they ſhould alſo be charged 1 
eſpect to freight. Hil. 1690. Edwin & aÞ and the Eaſi-India 
(Company, 2 Vern. 210. 


to be paid for the outward bound cargo, but only a certain rate 
ger tun for the homeward-bound cargo; and when the ſhip ar- 
rived e ap ſea, the factor had no goods at all to load the 
ſhip with; and the court decreed payment of the freight. 
Weflland and Robinſon. | 

8. So where the Eaff-India company took bonds from the 
mariners and officers of a ſhip, not to demand their wages, 
unleſs the ſhip returned to the port of London; and the ſhip ar- 
rived at a delivering port, and was afterwards taken by the 
French; and it was held by my lord chief juſt. Holt. in an action 
tried by him, and likewiſe in chancery, that the ſeamen and 
Wl officers ſhould have their wages to the time of the arrival of 
Wl che ſhip at. the delivering port. 2 Yern. 727. Edwards & ux. 

Verſ. Child, Ic. and the Eaft-India Company. 


(E) Of Cyfloms amongſt Merchants relating to Accounts. 
and Notes given by them for Money. 


1. TF one merchant ſends another an account ſtated, and he 
' deſires him to write to him ſpeedily, and ſend his ex- 

ceptions, and the account is reſted upon fourteen years, it ſhall 

not afterwards be unravelled. 1 Cham. Ca. 127. per Curiam. 


dealings together as merchants, and ſhe exhibited a bill for an 
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no bar, yet the plaintiff's huſband living many years after the 
trade and dealings between them ceaſed, and after ſome dif- 
ferences and diſputes had ariſen between them, and acquieſ- 
cing to the time of his death, the court diſmiſſed the bill, and 
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Sherman and Sherman, 2 Vern. 256. and per HutchinFtord com- 
miſſioner, amongſt merchants it is looked upon as an allowance 


1 


object againſt it in a ſecond or third poſt. 


— 
G2 
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in his hands, gives him a note, whereby he promiſes to pay to 
him, or order, on demand, the ſum of 1500. Berkley being in- 
debted in the ſame ſum to the plaintiff, delivers over that note 
to the plaintiff, but without making any indorſement; plaintiff 
preſently carries this note, and likewiſe another bill for 800. 
which he had upon one Fackfon, to Sir Stephen Evans and 
Hales, goldſmiths in Lombard-ſireet, who were his bankers or 
caſhiers, and they gave him a note to this effect, vis. received 


«ot 2 ? Ys 


dunner to Agris to demand the money, but he put them off 
irom time to time for about thirtean or fourteen days, though 
"a the 


375 


*7_ So in a caſe, where by the agreement there was no freight 2 ern. 212. 
ety tanned; honda | Ber g C. cited per 


Cur. 


2. So where the plaintiff's late huſband and the defendant had | 


account; althqugh it was agreed that the length of time was 


left the plaintiff to recover at law, if ſhe could. Mich. 1692. 


ofan account current, if the merchant that receives it does not 


3. One Apris, a goldſmith, having 1 5ol. of Berkley's money 


of Mr. Trowell (the plaintiff) 2 zol. upon account; and on the mar- 
gin it was written thus, Berkl:y 150l. Jackſon 8ol. and this note 
was ſigned by Sir Stephen and Hales; they preſently ſent their 


Willis for ol, tos. gives that note to Fellows, who pays him the 


Trade and Merthandize. 
the dunner had been ſeveral times with him for the money 
and afterwards Agris fails; it vas proved in the cauſe, that 47 
was ſolvent after the note given by Sir Stephen Evans, and hac 
paidabove 800l. to ſeveral people z upon Agris's failing, the plain. 
tiff applies to the defendants, Sir Stephen Evans and Hales, fo 
payment of the 150l. Sir Stephens not thinking himſelf obliged 
to pay ir, ſends the 8 to Berkley, to whom the note was 
firſt given, and he likewiſe refuſing payment, the plaimif 
brought his bill againſt them for a ſatisfaction, and had a de. 
cree at the rolls, to charge Sir Stephen Evans and Hales, from 
which decree they appealed to my lord keeper; and inſifleq 
they were notchargeable with this money; that they took Agrir, 
note only as ſervants to the plaintiff, and had ſeveral times ſent 
their dunner to demand the money ; that his promiſing then 
payment was the reaſon they did not give notice, nor return 
the note to the plaintiff; that their manner of giving notes in 
Lombard-flreet was different from thoſe given by gold{miths at 
Temple-bar, yet in ſubſtance they were the ſame, and amount- 
ed to no more than a receipt for the two notes from ſuch perſons 
for ſo much money, which, when they received, they promiſe 
to be accountable for; that this bill was but in nature of an 
action of account againſt them as bailiffs or receivers of ſo much 
money; and at common law, if ſuch action had been brought, 
and upon the trial it appeared they had received no money, the 
fury ould have found againſt the plaintiff; that the reaſon that 

ed Sir Stephen to give a note in ſuch a form, was a caſe Mich. 2 
Ann. between Wardand him, where thecaſewas, that the plaintiff 
Murd being indebted to one Felloqus in the ſurm oſ ol. and having 
a note from Sir Stephen Evans for 1000. when Felloavs came for 
his money, Ward ſends a ſervant with him to Sir Stephen with 
a bill of 150/, and ordered him to pay Fellows the Gol. and in- 
dorſe it off the 100. note; but Sir Stephen having a note on one 


30s. overplus, and goes away with the note; the next day Mal- 
lis fails; and upon an action brought by Ward for the 100. the 
court of Þ R. was of opinion that the delivery of the note upon 
Wallis for 60l. 16s. was no payment, and therefore Ward reco- 
vered the whole roo. and * Sir Stephen now only gare a 
note for ſo much received on acconnt; and the note in the mar- 
gin, ſhewing from whom it was due, made it plain, he only 
acknowledged the receipt of ſuch notes, but had no deſign to 
charge himfelf with the money till it was received. But my 
lord Keeper was clear af opinion, that the note imported an 
acknowledgement of ſq much money received on the plaintiff's 
account ; that the entry on the margin could at moſt * ſhew 
how it was teceiyed; and that the note ſpoke itſelf, whatever 
the forms and meaning of ſuch notes were, and therefore af. 
Gf. the decree. Mich. 17 10. Trowel and Sir Stephen Evunt 


CAP. III. 


Trial. 


It 1 | 1 


*— * 


n 
nm | 

uh In what Caſes a new Trial may be granted, or the 
Venue changed by a Court of Equity. 

NS | jy | | 

—_ | | Ez 
nr defendant's wife had pawned her huſband's plate 2 Freem. Rep. 
ch to the plaintiff for 1 ol. for which the defendant in tro- 178.5. C. and 


had recovered 1154. damages againſt the plaintiff, and F- 
agr. for it ; the plaintiff exhibited his bill to be relieved 
zinſt the judgment, and to have a new trial, ſuggeſting that 

te defenCant was privy to the pawning, and received the 110ʃl. 

| the proofs being read, it 5 chat the defendant had 


ng aſeſſed ſo much; which if it had been proved at the trial, it 
for Nys agreed the defendant could not have recovered on the tro- 
th xr; but there being no proof now, that the plaintiff at law could 
in- 


t, by reaſon of any accident, have his witneſſes at the trial, 
te court would not, on any neglect of his, grant a new trial. 2 for : 
he Wii is & 16 Car. 2. Curteſs and Smalridge, 1 Chan, Ca. 23. he 
ting a new trial, are not reduced to any great certainty; the grounds for relief, in the firſt 
he is partiality in the jurors; ſor though, by the law, the trial is to be by a jury de viciners, 
on WT if it appears that one of the parties is ſo powerful in intereſt in the county, and by that 
ans the other is in danger of not having equal Juſtice done him, t1e court will order the trial 
i indifferent county. 1 Vers. 439, 267. Grounds for a new trial are, new evidence diſ- 
wed, which could not paſſibly be made uſe of in the firſt ®; perjury in the witneſſes, parti- 
ly in the jurors, &c. all which muſt be made out to the ſatisfaction of the court. /ide 1 Chan, 
65. | . 5 

* 2. But where an aGion was brought againſt an adminiſ- 
or, who pleaded plene adminiſtravit, and the trial was brought 
n by proviſo ; and at the trial, the defendant being put to 
we a ſum of 50l. paid before the plaintiil's original, which 
theing provided to do, a verdict was againſt him; yet after 
Wing the note, whereby his witneſs was enabled to fixcar 
it matter, an a bill brought in chancery, a new trial was 
ted. Hil. 28 Car. 2. Hennell and Kelland. Ps 

So where a bill was exhibited for a new trial, ſuggeſting 
plaintiff's mark to the bond was forged « one Mebb, and 
nat ſurprize the defendant had recovered againſt him at 
all the pretended witneſſes to the bond being dead; and 
ew trial was granted. Mich. 1691. Coddrington and Hehl, 
n 240. | 
lt is a rule, that the court will not ſet aſide a trial at lav: for wy matter 
a might be made uſe of at the trial. 2 Fr com. Ef. 178. 


P. 


43. Ilie 


378 Trial. 

z Vern, 38, 4. The plaintiff's wife had a bond of 100. entered into, ,, 
419. 8. C. her, by her uncle, as a free gift (as ſhe pretended) to be pait 
after his death; and this bill was brought to diſcover the obi 

gor's aſſets, and to have a ſatisfaction out of the real and equi 

table aſſets. The defendant inſiſted the bond was forged, an 

therefore ought to have no countenance or alſiſtance of a cou 

of equity; and there were conſiderable proofs of its being ſo 

| ſo it went to law to try factum vel non, and found for the bond 
MM and then the plaintiff came back to the court, and had a deem 
| for a ſatisfaction out of the aſſets; for it was ſaid, that the x; 
| lidity of the bond having been fo folemnly determined at la 
where it was only triable, the plaintiff ought to have the cc 

3 mon juſtice and aſſiſtance of this court. The defendant bei 
| diſſatisſied with this decree, petitioned-for a rehearing ; and il 
| cauſe coming to be reheard, the former decree was affirme 
The defendant preſſed much for another trial, but that 
denied; for it was ſaid, if it were granted, and a verdict agaj 
| the bond, the plaintiff might, with as much reaſon, aſk a 
ther trial, ſo matters would be made endleſs ; beſide 
| would be much more unreafonable tu grant a new trial in thi 
| caſe, becauſe ſeveral of the plaintiff's witneſſes, who gave 
1 dence at the former trial, were ſince dead; but the defend: 
being ſtill more diſſatisfiod, appealed to the houſe of lord 


| 
| 


„ who granted ane trial, and it was found againſt the bond. H 
1 1700. Marton and Tilley. 5 
5. An iſſue was directed to be trjed touching the cuſtom 


the manor of which was found againſt the plaintiff; a 
the cauſe being heard on the equity reſerved, it being alled 
to be a cauſe of value, and concerning all the ras.” 2 ay int 
manor, a new trial was directed upon payment of coſts. 7 
1688. Edwin and Thomas, 2 Fern. 75.— 1 Vern. 489. 8 
| Vide 1 Vern. 298. where it is ſaid, that upon one trial it was 
| "= Proper to make à decree to bind the inheritance, 


6. But where the plaintiff, being a purchaſer, came i: 
equity for writings, and a partition of lands; the defendant 
ſiſted there was an intail, and the plaintiff's purchaſe not god 

| the court, on the firſt hearing, gave the plaintiff a year's tu 
to try his title; and ejectment was brought, and a copy oft 
deed of intail was produced, but the original loſt, and not pt 
ved to be executed; verdict againft the intail ; the cauſe bet 
fer down on the equity reſerved, the defendant inſiſted, he ou 
not to be bound by one trial in a matter of right of inheritar 
but the court refuſed him any relief, being only a decree fo 
eee but the reporter adds a guere tamen. Trin. it 
liman and Brown, 2 Vern, 23323. „„ 
2 Ak 319. 378. 7. A Factor buys cheeſe for his principal, and then brea 
Free. js Chas and an action is brought againſt the principal, and a reco! 
193. at law ; the plaintiff here endeavoured in the court of law, 
. have got a new trial, but was denied it; then he brought 
bill, and ſuggeſted for equity, that before the cheeſe bouy 
= he had countermanded the authority of the factor, and that 
| Ck defendant had notice of it; and that ſince the trial the plail 
| found that the principal witneſs, on whoſe teſtimony the 
covery was had, was a partner with the inſolvent factor, 
that was not proved); another ſuggeſtion was, that there c 
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ot be an indifferent trial in Suffa/k, for that almoſt all the 

ſeeholders there were concerned in intereſt, and had declared 

hey would never find againſt their country-men ; but the 

wurt refuſed to grant a new trial. Paſch. 1702. Tovey and 

Tang, 2 V. ern. 437: | 


3 -w 


CAP, III. 
Truſt and Truſtees. 


A) hen a Truft ſhall be ſaid to be raiſed. _ 

) Of reſulting Truſts, or Trufts by Implication. 

C) What all be g Truft, and not an Uſe executed by 
r 5 

D) What AR of the Truſtee ſhall defeat the Truſt, or 

tom be a Breach of Truſt in him. | 

fi What Ad of the Truſtees jointly with Ceſtui que 

a Truſt, or by Ceſtui que Truſt only, fall defeat 

the Truft, or deflray contingent Remainders. 


PF) When a Truſt is to be executed, what Eſtate or In- 1 
tereſt is to be conveyed, and to lein... . 

c) Truftets how to Account, and what Allowances ta 1: 
have, 55 5 1728 

fl) How far Truftees are anſwerable for each other, _ 


ree {0 


erita (A) N hen a 7 ruft ſhall be ſaid to be raiſed. 


T a man deviſes 1 500l. to A. and B. for ſach uſes as the When a truſt is 

teſtator had declared to them, and by them not to be diſ- well raiſed tor = 

© hw and he diſcloſes the truſt to 4. who by letter diſcloſes it Jeg * = 
| 7 128 


* 8. this ſhall be a truſt, and the letter is a gqod declaration _ 1 
* , thongh either, or both the truſtees be dead. Trin. ment of debts, 


"ig. Croote and Brooking. 2 Fern. 106. r 
d that By 2 e o6 ſulting wes fre 


e plainſ'evefit of an heir, title Heir; where executors ſhall be truſtees for the next of kin, title Ex- 
y the and {dminjfiraters, ly ET 


2. But 


380 Truft and Truftees. 
| Fd. ant. E. 2. But if a man deviſes 400. to be paid to his couſin 7 
Ar. p. 745- PL and by him to be diſpoſed of in ſuch manner as the teffato 
23 ſhould by a private note acquaint him with, and dies withoul 
having made any fach appointment z this ſhall be a good del. 
queſt to F. S. and ſhall not go to the executors, from whom 
was intended to have been given away. 1 Chan. Ca. 198. 
3. If an improprietor deviſes to one that ſerved the cure, an 
to all that ſhould {erve the cure after im, all the tithes a 
other profits, Ic. tho the curate is uncapable of taking by ih 
deviſe in fuch manner, for want of being incorporate, 3 
having ſucceſſion, yet the heir of the devi ſhall be ſciſed ii 
truſt for the curate for the time being. 2 Vent. 349. by Fin 
lord Chancellor. | | 
4. A. lent B. 100l. and in the note which was given for j 
mention was made that it ſhould be diſpoſed of as A. ſhout 
direct; on a bill exhibited for it, the court declared it was 
depoſitum or truſt, and decreed payment of it, tho it was 
by the ſtatute of limitations. 2 Vent. 345, 1 
5. A. in conſideration of 80/. conveys an eſtate 3 
B. and afterwards A. brings a bill to redeem, and B. by a 
inſiſts that the conveyance was abſolute, but conſeſſes. 
the Bol. paid, with intereſt, it was to be in truſt for the wi 
and children of 4, and A. replies to the anſwer ; though tl 
be no other proof of the truſt, yet it will be decreed for the v 
and children. Paſch. 1693. Hampton and Spencer, 2 Vern. 288 
6. So if J. S. makes his will, and his wife executrix, 
the ſon afterwards prevails on his mother (by telling her tb 
the executorſhip would be troubleſome to her, &c.) to get 7 
to make a new will, and name him executor therein, he | 
miſing to be a truſtee for the mother, which is done acco 
ingly, and in that will there is but a ſmall legacy given 
wife ; this will be decreed a truſt for the wife on the point 
fraud, notwithſtanding the ſtatute of frauds and perjuries. 


1684. Thyn and Thyn, 1 Vern. 296. 
(B) Of refulting Trufts, or Trufts by Implicatim, 


1. FF a man purchaſes lands in another's name, and pays! 
money, it will be a truſt for him that paid the mon 
tho' there be no deed made, declaring the truſt thereof; for 
(e) By the 29 (a) ſtatute of frauds and perjuries extends not to truſts rai 
Car. 2. all de- by operation of law. 2 Vent. 361.—1 Fern. 366. S. P. 
chrations and mitted; but there ſaid, that the proof muſt be very clear, that 
— or paid the purchaſe-money. Ty > 115 op 
hered:tarfients muſt be in writing, ſigned by the party, or by his laſt will in writing, 0 
void; except truſts ariſing by implication of law, and tr nsferred or extinguiſhed b) 1 
law, Whick thall be of the ſame eſſect as if this act had not been made “. 
| 2. If there are three leſſees of a church-leaſe, and ons 
them ſurrenders the old leaſe, and takes a new leaſe in his 
name, it ſhall be a truſt forall. Mich. 1684. Palmer and 1 


1 


11 


ne 


— 
. 


* 


1 Vern. 276. per Curiam. 


* Nate; This relates to truſts and equitable intereſts, but not to 10 
which is 2 legal eſtate, per lord Chan. 1 Will. Rep. 112. | 


Truft and Truftees. 


4. A and B. agreed together to take a leaſe of a Colliery for 
{ than three years, for which they contracted at a certain 
. but by the agreement the leaſe was taken in A.'s name 
wy ; tho at the time of the executing thereof, the leſſor inſiſt- 
1 that B. ſhould be a joint leſſee with A. and ſhould receive 
moiety of the profits, and be anſwerable for a moiety of the 
oat, and refuſed to let it on any other. terms, and accordingly 
inanded and received a moiery of the rent from B. On a bill 
ght by B. A. pleaded the ſtatute of frauds and perjuries, 
| that there was no declaration of a truft in writing; B. in- 


if his title was not good on that account, yet it was good as 


) Mich. 1682. Riddle and Emerſon, 1 Vern. 108. 


B+ knery nothing of the making of this grant; and being exa- 
Pied in a cauſe had depoſed, that he did not purchaſe it; and 
was held, that this was a reſulting truſt to the grantor, there 
ing no other truſt declared. Hil. 1697. The Duke of Norfolk 
| Brown. Es | 1 5 | | 

But if the mortgagee aſſigns over his mortgage to 7. S. 
| declares a truſt thereof by pacol for 4. and B. there being 


all prevent a reſulting truſt to the aſſignor; for the ſtatute of 
ut, which ſaves reſulting truſts, extends only to ſuch as 


| parol before the act would prevent any reſulting truſt. 
1 1693. Lady Bellaſis and Compton, 2 Vern. 294. but no decree. 
6. If a father purchaſes lands in the name of his eldeſt ſon, 


ther, though the father has been in poſſeſſion of it, and has 
rived the rents and profits thereof. H. I. 28 Car. 2. Lord Gray 
| Lady Gray, 1 Chan. Ca. 296. 1 Chan. Co. 27. S. P. 2 
n, Ca. 231. S. P. (a), and there ſaid to be the conſtant rule. 


Chan, Nottingham took a diſtinction where . a parent made a purchaſe i 


a an advancement for the child, in the latter a truſt for the parent. 

ing to renew) made a leaſe to his daughter for ninety- nine 
Is, and afterwards ſold the eflate to F. S. who had notice of 
aſe and took a collateral ſecurity, that the daughter ſhould 
ale within four years after ſhe attained her age of twenty-one 
n; and though it was infifted, that this was a truſt for the 
ter, and that it was the uſual method, that lords of weſt- 
try manors took, when the tenant in poſſeſſion refuſed to 
7; yet my lord chancellor held it no truſt for the father, 
in advancement for his child; and that the purchaſer 
ing purchaſed with notice of ir, and taken a collateral ſecu- 
ke muſt make the beſt of his ſecurity. Trin. 1687. Jen- 
and Sell:ck, 1 Vern. 467. decreed. 


ed that it was good, being a leaſe for leſs than three years; 


ſulting truſt ; as to the firſt, the court held, that tho” a — Rader 

aſe for three years may be good by. paral, yet when ſuch a kent tha 

aſe is made — writing, the truſt of that leaſe cannot be de- 1 
I by parol ; and as to the ſecond, ordered the plea to ſtand about either 

wer; (the judge, who ſat in my lord chancellor's ab- point; both be- 


ace, being in doubt about it, tho he inclined to over-rule the olive defends 
el. 
447 father had executed a grant of the next avoidance of a 3 in Char. 


ich to B. the defendant's father, who was a clergyman, and 80. S. C. i- 
much intruſted and employed by him; and the gran- aden verbir. 


this caſe an expreſs truſt declared, though by parol only, it 
or 


reſulting truſts before the ſtatute; and a bare declaration 


5 ſhall be an advancement for the ſon, and not a truſt for the 


(a) Note; In 

2 Chan. Ca. 231. 
n the : ame of an 
Wranced child, ard where in the name of a child already advanced. In the former caſe, it 


So where the lord of a weſt- country manor (his tenants 


3. So 


381 


| 
1 
' 
| 


be otherwiſe ment for the ſon; which was affirmed in the houſe of lords. Tri 


another paid the money. Per Cur, Ibid 252, 253. 
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8. So if a father purchaſes a copyhold tenement in the name fi 
of his eldeſt ſon, an infant of about eleven years old, and 1a. Mut 
out 4ool. in improvements, pays the purchaſe-money, and a 
the fines, and enjoys it during his life, (but having ſurrendere; 
it to the uſe of his will) deviſes it to his wife for life, and afis, 
td his younger children, who were otherwiſe unprovided for 
and the eldeſt ſon recovers in ejectment; the wife and childre, 
cannot be relieved againſt it, for the purchaſe ſhall be conſider 
ce as an advancement for the ſon, and not a truſt for the fath, 
though he enjoyed it during his life; for the ſon was but an 

infant at the time of the purchaſe. Paſch. 1687. Mumma aul 
Mumma, 2 Vern. 19. 2 Vern. 28. S. P. decreed. 
2 Freem. 252. 9. A man bought copy hold lands of the nature of boroug] 
S. C. and de- Engliſh, in the name 1 Lis eldeſt ſon, but there was no dec, 
cree. It le. that ration of truſt in writing; but the plaintiff would have had 
ee. as a truſt for the father, who, as well as the eldeſt fon, we 
father purchaſes both dead ; it was agreed the father paid the purchaſe-mony 
in the name of and many witneſſes were examined on both ſides, and ads, 
a child npro- ownerſhip, as receipts of rents, tepairs, Qc. proved in be 
age” pd father and ſon ; ſo that the proofs as to that matter ſeemed; 
viſion and not Þe pretty equal ; but there being no declaration in writing, th 
a truſt, unleſs it it was a truſt for the father, the court decreed it an advance 


proved, and tne 1701. Shales and Shales. | 


oof lies on the = | 
plaintiff; this was held ſo before the ſtatute of fraud, &ec. and is ſtronger ſince, becauſe dec 
tions of truſts ought to be in writing, tho? in other caſes a truſt will reſult where it appeant 


To. So if a father purchaſes lands in his eldeſt ſon's name, ar 
the ſon is put into po ſeſſion, who afterwards falls ſick, and 
his ckaels the father gets him to execute a deed, declaring 
name was made uſe of only in truſt for him; and the ſon te 
vers, and continues in poſſeſſion and marries ; after his de 
his wife ſhall be endowed, notwithſtanding this declaration 
truſt ; and tho the father had got a conveyance of the leg 
eſtate from the younger ſon ; for this is a ſecret and frandule 
deed of truſt to deceive creditors and purchaſers. Paſch. 176 
Bateman and Bateman. 2 Vern. 436. RE 
17. If the grandfather takes bonds in the name of his gra 
children, the father being dead, this ſhall be an advanceme 
for the grandchildren, and not a truſt for the grandfather; 
the father being dead, the children are under the immedi 
care of the grandfather. Paſch 32 Car. 2. Ebrand and Dan 
2 Chan. Ca. 26. 9 | 


(C) What ſhall be a 7. ruſt, and not an Uſe executed 
_ i © "ol 9 


1. TF lands are deviſed to truſtees and their heirs, in truſ 

a Feme Covert, and that the truſtees ſhall from tim 

time pay and diſpoſe of the rents and profits to the ſaid fe 
Covert, or to ſuch perſons as ſhe, whether ſole or covert, 
appoint, and that her huſband ſhall have no benefit then 

_ and as to the inheritance, in truſt to ſuch perſons as ſhe by 
or other writing under her hand, ſhould appꝰim; aud for 
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ſſuch appointment, to her and her heirs, this ſhall de a truſt; 
id not an uſe executed by the (a) ſtatute. Mich. 168 5. Newil (a) 2 the 27 


ul Saunders. 1 Vern. 415. itt 


ie and poſſeſſion ſhall be alu ays united, by declaring, that where any are or ſhall he ſeiſed of 
wy land>, &c. to the uſe or trult of any other, by reaſon. of any bargain vr ſale, ſeoffment, fine, 
xeovery, contract, agreement, will, or other i, by any means whatſoever, Ceſui que uſe, or 
e whoſe uſe the land» are ſettled in fee-fimple, fee-tail, for life, years, or otherwiſe, or he 
o hath any uſe in reverſion or remainder, E c. ſhall be deemed to be in poſſeflion cf the land 
all intents and purpoſes; and where one is ſeited of lands to the uſe or intent that another 
all have an yearly rent out of the fame lande, Ceſtui que uſe, or he to whoſe uſe the rent is 
-anted, ſhall be deemed in poſſeffion the feof, vis. of the rent, and of like éſtate, as he that had 
le uſe. But notwithſtanding this ſtatute, there are three ways of creating an uſe er a truſt, 
ich till remains as at common law, and is a creature of the court of equity, and ſubject only 
their controul and direction: ,. Where a man ſeiſed in fee raiſes a term for years, and 
itsit in truſt for 4. Cc. for this the ſtatute cannot execute, the termor not being ſerſed. 2diy, 
ere lands are Hmited to the uſe of 4. in truſt to permit B. to receive thefreots ard profits ; 
the ſtatute can only execute the firſt uſe. 3dly, Where lands are limited to truſtees to receive 
| pay over the rents and profits to ſuch and ſuch perſons; for here the lard> muſt remain in 
n to anſu er theſe purpoſes; and theſe points were agreed to. Tris. 1700. Symſon and 
ner; per Curiam. 3 | AR | | 
2: But where a man deviſed the rents and profits of certain . Sad. 186. 
nds to T. B the wife of V. B. during her natural life, to be 1 Fg. 46. 108. 
aid by his executors, into her own hands, without the inter- Fearne 303. 432. 
ling of her huſband, and after her deoraſe he deviſed them Bong io, 


ads themſelves belonged to the wife, againſt Holt. Ch. Juſt. 41. Cem. "tag 

ho held ſtrongly, that the executors were only truſtees for the and g Ad. 63. 

te. * Trin. I 2 8. C. adj ged 

RET | by two J. againſt the opinion of Holt ch. ]. 

3. If lands are deviſed to truſtees and their heirs, on truſt to 
it A. to take the profits for his life, and after the truſtees | , Ran 87 

land ſeiſed to the ufe of the heirs of the body of 4. A. has c 

geſtate-· tail executed in him; for this being a plain truſt at 

mmon law, what is ſo, muſt be executed by the ſtatute, 

lich mentions the word truſt as well as uſe. Broughton and 

npley, 2 Salk. 679. 1 Lut. 823. S. C. and per Holt ch. juſt. the 

ne point cont. in the caſe of Rurchett and Durdant, 2 Vent. 312. 

not law. , | 

4. But where lands were deviſed to truſtees and their heirs, 

raft to pay ſeveral legacies and annuities, and to pay the 

plus of the rents and profits to a married woman, during 

life, for her ſeparate uſe, or as ſhe ſhould direct; and after 

t death the truſtees to ſtand ſeiſed to the uſe of the heirs of 

body, with remainders over ; and the queſtion was, whe- 

r this deviſe to pay the ſurplus of the rents and profits to 

wife, was ſuch a uſe or traſt as was executed by the 27 H. 

for if it was, then it was urged, that ſhe being tenant for life, 

limitation after to the heirs of her body being coupled with 

gave her an eſtate-tail, according to Shelley's caſe, 1 Co. but 

t did not, then the eldeft fon was to take as a purchaſer ; 

Lit was held by the court, that ſhe had only a truft for life, 

N conſequently the heirs of her body muſt take by purchaſe ; 

che rather in this caſe, becauſe it was limited to the heirs 

ber body ſeverally and ſucceſſively, as they ſhould be in ſe- 

ty of age and priority of birth, and the heirs of their re- 

ave bodies iſſuing ; and a difference was taken betwe: n this 

and that of Broug/ton and Langley, 2 Salk. for there it was 

permit A. to receive the rents and profits for life; but here 

ba truſt inthe truſtees, to pay over the rents and profits ro 


a ſuch 


7! 


others; and ir was held by Roleby and Eyre juſtices, that the a pe ago = 


& M. South and Allen in B. K. 1 Fall. 228. C 98, 103. 


(a) Truſts a re 
and ſupported in the fine cannot bar. 1 Vern. 149. agreed per curiam. 


\ then be becomes the truſtee himſelf, and ſhall be accountable for every 3& of his, as the trul 
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ſuch and ſuch perſons ; and therefore the eſtate muſt remain in 
them to anſwer theſe truſts ; otherwiſe ſhe muſt be the truſtee, 
contrary to the expreſs words of the will. Mich. 1728. Tones 
and the Lord Say and Seal decreed, and affirmed in the houſe 
of lords: 


(D) What At of the 7. ruſtee Hall defeat the 7 ruſt, 
be a Breach of the Truft in him. 


1. IF A. ſeifed in fee, in truſt for B. for full conſideration con 

] veys to C. who has notice of the truſt ; and afterwards C 

to ſtrengthen his own eſtate, levies a fine to B. the Ceſtui que truj 

is nat bound to enter within five years; for C. having purchaſed 

with notice, notwithſtanding any conſideration pur by him 
P 


3 is but (a) a truſtee for B. and fo the eſtate not being diſplaced 


equity, that regularly no act of the truſtee ſhall prejudice the Ceſtui gue truſi; for though a pur 
ebaſcr for valuable conſideration,” without netice, ſhall in no caſe have his title impeached ; 
vity ; yet the truſtee muſt, eſpecially in equity, make gocd the truſt; and my lord Hobart 
opinian, that an action lies againſt him at common hw; but if he pu chaſes, with nctice 


wes, and if either becomes inſolvent, the Ceſtui que truft has his remedy zpainſt the other. I 
truſtee of a legacy dying before the legacy is paid, thall net prejudice the legatce; ſo if a tut 
of land die without heir, though the lord by eſcheat will have the lard at law. y«t it will 
ſubj ect to the truſt in equity. Trin. 1702. Eales and England; ſo if A. puts out 1col. at intae 
in the name of B. who after becomes a ſelo de ſe, A. may be relieved againſt the king upon l 
truſt, in equity, upon the ſtatete of 33 H. 8. cap. 35. vide Hard. 176, 460, 395, 468 Lane 54. 


2. So if an executor, in truſt for an infant reſiduary legateg 
reuews a leaſe, part of the teſtator's perſonal eſtate, in his oy 
name, and firſt mortgages ir, and then aſſigns the equity of re 

demption to a truſtee, to ſell for payment of his own debts, a 
his truſtee ſells to one who had notice of the infant's title, t 
purchaſe will be ſet aſide. Mich. 1687. Walley and Wall 
1 Vern. 484. decreed. „„ 

3. If a truſtee ſells the land to a ſtranger, who has no noti 
of the truft, and a fine and proclamation, and five years pal 
and the truſtee afterwards, for valuable conſideration real 
paid, purchaſes theſe lands again from the vendee, the vend 
notwithſtanding rhe fine, c. ſhall ſtand ſeiſed as at firſt, ar 

as if the land had never been fold. Mich. 34 Car. 2. Bovey a 
Smith, 1 Vern. 60,61, 144. 2 Chan. Ca. 124. S. C. 


(E) What Acts of the Truſtee, jointly with Ceſtuiq 
Truſt, or by Ceſtui que Truſt only, fhall defeat! 
Truſt, or deſtroy contingent Remainders. 


Pree. Ch. 308. 1. IF truſtees in a ſettlement, to ſupport contingent remain: 
72 ypc Bre. (a) join with the tenant for life in any conveyance, 7 
Ca. 359. | | ng Sons : 
1 ex. 95. 624. | . : 1 
1 Ark. 614. 3 Ath. 24. 754. Brown's Rep. 109. 1 Vill. Rep. 128. S. C. ſaid to be ſo declared 
lord Keeper Harcourt. (a) Rut if a truſtee joins with a Ceſlui que truſt in tail in any ca 
ance to bar the intail, this is no breach of truſt; ſor it is no more than what he ma) 
compelled to, tho" the truſtee himſelf might have barred ſuch intail without his joining) 
that not only by fine or recovery, but likewite by ſeoffment, bargain or fale, deviſe or ſure 
(if the intiil be of a copyhold, and there is no particular cuſtom which requires a comm 
corery); for Iuch intail is not within the ſtatute de dons, but remains as at common law; 
| being a truſt is governable only by the rules of equi'y, and not by the niceties of the Jaw; 
this i-ems to be ſupported not only by the latier. but by il e far greater number of author! 
ard in caſes wherein the very point itſelf was debated, tko' there are obirer ſayings and optn 
which have mide ſome diſtinctions, and others which have flatly contradicted it. Vice | 
Ca. 49. 213. 1 Cen. Re. 68. 2 Chan, Ca. 78, $4. 1 Fern. 13, 440. 2 Vent. 350. 3 Vert 


202, 71. 
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oy the contingent remainders before they come in eſſe; this 
a plain breach of truſt; and whoever claims under ſuch con- 
ance, having notice of the truſt, or by a voluntary ſettle- 
ent, ſhall be liable to make _- the eſtates. Mich. 9 Ann. 
de and Georges, 2 Sal. 680. Vide the caſes infra. 
' 2. But where a ſettlement was made in conſideration of a Gilb. Eq. Rep. 
arriage, and 3ooo!. fortune, and for ſettling the lands in 34: + C. ae 
eſtion in the name and blood of the huſband ; and the lands yan 3 
ere limited to truſtees in truſt for the intended huſband for Trevor, P. 387. 
Y years, if he ſhould ſo long live, remainder to truſtees during #4. 7- 
bs life, to ſupport contingent rernainders; (s) remainder to qu. if the re- 
ze firſt and other ſons of that marriage, (I) (a) remainder to mainders mark- 
e heir of the body of the huſband, (a) (6) remainder tothe firſt <4 (a] (a) be = 
| other ſons of that marriage, (5) (a) remainder to the right — > 
irs of the body of the huſband, (a) remainder to the right 2 alſo tho 
irs of the huſband ; the marriage took effect, and the huſband marked (6) (5)? 
I wife and truſtees io ſupport, Ac. by fine and other convey- . 
ſettle theſe lands on the huſband ſor ninety-nine years, if 
ſhould ſo long live; remainder to truſtees during his life to 
pport contingent remainders: remainder to the wife for her 
Jie, for her jointure, remainder to the firft and other ſons of 
e remainder over to ſeveral others; and then the 
ſband and wife died without ifſue; and the plaintiff being 


ir at law to the huſband, brought his bill to ſer aſide this ſe 
ad conveyance by the truflees, as being made in breach of 
bir truſt ; and inſiſted, that they were truſtees, as well for the 
pport of this remainder as of the remainder to the firſt and 
er ſons, all being contingent remainders; and that ſuch con- 
jances ought to be ſer aſide, as has been the practice of this 
urt, at leaſt the opinion of the court theſe twenty years _ 


1d Chancellor held it to be ſo as to the firſt and other ſons, 
ho came in, and were to be conſidered as purchaſers under 
e marriage-ſettlement and portion; and ſaid it would be dan- 
rous for any truflees to make the experiment, for that it was 
ſt certainly a breach of truſt ; and if it ſhould ever come in 
tion, he thought this court would ſet aſide ſuch a convey- 
e, not but that he ſaid the caſe might poſlibly be ſo circum- 
need, as thatthis court would not relieve againſt it ; but where 
lief is to be given, in ſuch caſe, it is only to thoſe who come 
and. claim as purchaſers, as the firſt and other ſons, but all 
remainders after to the heirs of the body of the huſband, re- 
ainder to his right heirs, are meerly voluntary, and not to be | 
Jaided in this court; and therefore diſmiſs'd the bill. Mich. (a) Jide 1 Lev. 
113. Tipping and Piggot. 1 237 · Fenkins | 
3 So if a ſettlement on a marriage-treaty be made on the _ Fe 
band for ninety-nine years, if he live ſo long, remainder to ,,, 25 
llees to preſerve contingent remajnders; remainder to the 1 Will. Rep. 
as of the body of the huſband by the wife, remainder to the 387. S. C. re- 
s of the huſband ; and there is iſſue two ſons and a daughter; ee e 
l the wife being dead, the hufband and truſtees join with x $4 jus war? 
eldeſt ſon in a fine or feoffment to J. S. this is a good bar in 2 Will. R:p- 
the truſt-eſtate, and the truſtees joining is no breach of truſt, 61 5 C. fad 
they were truſtees purely for the tenant in tail, and to pre- P05 207 0 
ne his eſtate, and not to ſtand in oppoſition to him far the An. 
of thoſe who were to come after him. Mich, 1717. Elite 
Oſborne, 2 Vern. 7544. . 


8. c. cited and 
Fill ke. 6 16 ments can rarely be broke through but by an act of parliam 


7. 


that ſuch iſſue male died without iſſue before twenty-one; F 


. urged, that theſe truſtees were nor only truftees for the elde 


band and wife for life, remainder to truftees to preſerve conti 


the lands for payment of the debts ; and the truſtee conſente 


that there were precedents of like caſes ; yet my lord chance 


- mainder to his wife for li ; 
other ſons in tail, remainder to his own right heirs, a 


an equity of redemption only; and there being no iſſue, (t 
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4. J. S. by a marriage ſettlement was tenant for niger 
nine years, if he ſhould fo long live, with remainder to tru 
tees and their heirs during his life toſupport contingent remai 
ders, with remainder to his firſt and every other ſon ſucceſſive 
in tail male, remainder to truflees for 3500 years, in truft ; 
raiſe portions for daughters, if there were no iſſue male, 


had iſſue a ſon, and being of age and about to marry, hea 
his father bring a bill to have the truſtees join in making: 
eftate, in order to ſuffer a common recovery, that he might 
eaabled to make a ſettlement on his marriage. And it wal 
urged, that thetruſtees were only truſtees forthe ſon, and ought 
to execute eſtates as he ſhould direct, he having the inheritan 
in him; and that the end of the truſt was to hinder the fath 
from defeating the ſon of the eftate. On the other fide it v 


ſon, but were deſigned as a guard to the whole ſettlement 
that the mother being living, there might be other child 
and for the truftees to join, would be a breach of truſt ; and 
there ſhould be daughters, they would by this means be entire 


ſtript of their portions ; and tho' the term for raiſing them v a 
unſkilfully drawn in putting it behind the eſtate- tail to the ſui Ji 
et this court had ſer it ſomerimes before thoſe eftates. Their hi 


ing a daughter, in this caſe, my lord Harcourt direde 
upon giving ſecurity for the daughters portion, that the truſſe 
ſhould join in the 3 Trin. 11 Ann. Frein and Charlet 

F. By a marriage ſettſement lands were ſettled on the h 


ent remainders, remainder to their firſt and every other ſ 
in tail male; and the huſband and wife being married twel 
ears, and having no iſſne, and having contracted debts, th 
being a bill, and pray that they may be enabled to ſel! * 


provided he might be indemnified; and though it was urge 


refuſed to make any ſuch decree, ſaying, he had known peo 
married near twenty years without iſſue, and after had childre 
but at the importunity of counſel, gave them time to artend hi 
with precedents. Trin. 1683. Davies and Weld. 1 Vern. 1! 
6. But where A. having mortgaged his lands, and alſo co 
feſſed a judgment, and he afterwards, on a marriage: treat 
ſettled the lands thus incumbered to the uſe of himſelf for li 
remainder to truſtees to ſupport contingent remainders, 
bt remainder to his firſt : 


having no iſſue, articled to fell the lands to F. S. * 
brought a bill for a ſpecifick performance of the agr 
ment, and ſuggeſted that the truſtees refuſed to join, a 
that the mortgagee threatened to enter; and it was decreed, ti 
the truſtees ſhould join and be indemnified, the eſtate being 


the huſband and wife were married fix years) and the wile 
her examination in court conſenting freely thereunto. M 
1693. Platt and Sprigg, 2 Vern. 303. But note; thoſe ſe 


7. 
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4. Sir Jokn Trevor, late mafler of the rolls, being ſeiſed of 
eftare-in queſtion, which was the antient eftate of the 
nily, and of the value of 239/. per ann. or thereabouts, on Law. and Ey. 


z marria 
\the 2 
[:ll.am Sal Bury and Sir Richard Loyd, as her truftees, where- 
in confideration of the intended marriage, and of the love 
1 affection he had and bore to the ſaid Fane, and the heirs 
les of their two bodies, he doth for himſelf, his heirs, exe - 
tors and __— covenant, promiſe and grant, with the ſaid 
fees, their heirs and aſſigns, that he would, at his own coſts 
charges, before the end of two years next after the date 
reof, at the requeſt of the ſaid truftees, their heirs and 
aus, ſettle, convey and aſſure to the ſaid truſtees and their 


8 
* 7 


622. S. C. 


2 Mod. Ca. in 


with Jane Puleſton, widow, enters into articles 161. S. C. 2 Ef. 


of October 1669, with the ſaid Fane, and with * 478. Pl.s. 


Mod. 16 1. 
10 Afed. 436. 


irs, as they or their heirs, or their counſel, ſhould direct 


| appoint, the lands in queſtion, to the ſeveral limitations 
| hes in theſe preſents mentioned and expreſſed, and alſo 
the ſaid ſettlement and conveyance, as ſhall be agreed on by 
ſaid Sir Jom Trevor, William Saliſbury and Si 


ir Richard 


and to no other uſe or uſes whatſoever, vis. to the uſe of 


John Trevor for life, without 1 * of waſte, and 
x his deceaſe, to the uſe of the ſaid Jane Puleflon for her 
and after her deceaſe, to the uſe of the heirs males of the 
ly of the ſaid Sir John Trevor, upon the body of the ſaid 


Puleflan, to be begotten 
n males i uing 3 and for default of ſuch iſſue, to 
uſe of the right heirs- of Sir Jo/n Trevor for ever, 
h a covenant from Sir — Trevor with the truſtees 
| their heirs, that the ſaid premiſſes ſhall remain to 
| faid Fane Puleflon, during her natural life, after the 
ah of the ſaid Sir Joan Trevor, free from all incumbrances, 
| a covenant in the words following: and the ſaid Sir 
x Trevor doth further, for him and his heirs, grant and agree 


otten, and the heirs males of ſuch 


and with the ſaid William Saliſbury and Sir Richard Loyd, 


ir heirs and aſſigns, that in caſe the uſes and limitations in 


{ preſents are not hereafter well and truly raiſed, according 


te true intent and meaning of theſe preſents, that then the 


I Sir John Trevor, and his heirs, ſhall ſtand and be ſeiſed 
time that a 


ll and ſingular the ſaid premiſſes, until ſilth 
her aſſurance of the ſaid premiſſes be made, to ſuch uſe and 
z, intents and purpoſes, as herein before-mentioned, ex- 


kd and declared; and ſoon after the marriage took effect, 


Sir John had iſſue by the ſaid Jane the plaintiff, his eldeſt 
the defendants three younger ſons, and two daughters. 
e articles were laid by for ſeveral years, and nothing far- 
done upon them; but in 1692, Sir Jo/n Trevor levies a 
of thoſe lands; and the two truſtees being dead, without 


t this fine, marries againſt his father's conſent, and by ſe- 
I other acts of weakneſs and diſobedience, became ſo ob- 
ns to his father, that 29 Septemb. 1699, Sir John Trevor 


thy agreed to ſettle and convey theſe lands to the uſe of 
elf for life, remainder to the ſaid dame Fane his wife for 
temainder to the heirs males of his body on the body of 


kid dame Fane to be begotten; and reciting that his ſon 
was very weak and diſordered in his 


Aaz 


ud the plaintiff) * 


ig ever requeſted a ſettlement, the plaintiff, ſome time 


ea deed, wherein he recites theſe articles, that he had* 


ſtrange woman, and thereby brought diſgrace on his famil 


and confiderations, Sir Jon declares, that it was the intent a 
meaning of the ſaid parties, at the time of levying the ſaid fin 


ders to Arthur and Tudor Trevor, his two youngeſt ſons, with 


which amounted to A N of goool. After his death 5 


_ diſtributions ; and this conſiderably augmented the ſhares 


were, after Sir Jon Trevor's death, found at the bottom 
an old trunk; but the plaintiff having gotten the ſame u 
his cuftody brought this bill for a ſpecifick performat 


For the defendants it was inſiſted, that though by the f 


 aQually and immediately executed; that he thereby coven 
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underſtanding, and that all methods to improve him had bee 
ineffectual; and alſo reciting, that he had married with 


to the ruin thereof; and that he was of a furious ſpirit towar 
his brothers and ſiſters; therefore, and for ſeveral other cauſe 


* 


that the ſame ſhould be and enure to the uſe of himſelf for lif 
without impeachment of waſte, then to the uſe of the ſaid da 

Fane for life, remainder to the defendant Jo/n Trevor, his {, 
cond ſon, and the heirs males of his body, with like remaiz 


remainder to his own right heirs; and a proviſo, that if 
his three younger ſons ſhould marry without his conſent, th 
then he ſhould have power to demiſe or leaſe the ſaid premi 
for the term of 500 years, reſerving rent or no rent, as! 
thought fit, to any perſon or perſons he ſhould think fit; a 
the 16th of October next following, he makes a like ſetileme 
of other lands, of the value of 630/. per ann. and upwards, ar 
the 2oth of May 1717, dies inteftate, leaving a | pry eſta 
to the value of about 40000. and alſo a real eſtate in Irela 
of the value of 750/. or thereabouts, being let out on leaſes 
lives, and worth to be ſold, about An and alſo ſome ne 
purchaſed lands in England, of the value of 3ool. per ann. 
thereabouts ; and by his death the now parchaſed lands, a 
the eſtate in Ireland, deſcended to the plaintiff, his eldeſt ſc 
who alſo became intitled to his ſhare of the perſonal eſta 


Trevor entered on the lands fettled on him as aforeſaid, f 
which he being provided for beyond his ſhare of the perſot 
eſtate, could have no part thereof, by reaſon of the ſtatute 


Edward the eldeſt ſon, and the other brothers and ſiſters; ne 

withſtanding which the plaintiff, the eldeſt fon, brought i 
bill to have the truſt performed, and a ſpecifick execution 
theſe articles, and that the lands compriſed in the articles m 
be conveyed to him, and the heirs males of his body, acco 
ing to the purport of the ſaid articles, and to have a diſcorery 
the deeds and gyritings, and an account of the rents and f 
fits from the a of his father's death. It appeared thatt 


articles had been thrown by for ſeveral years as uſeleſs, : 


thereof. | 
Part of the articles they ſeemed to be only executory, yet 
the laſt part, by the covenant to ſtand ſeiſed, that they 


ed to ſtand ſeiſed to the before-mentioned uſes, till a ſettl 
was made thereof accordingly ; that no ſuch ſettlement has 
ever been made, the uſes continued to be executed by virtu 
that covenant ; that by theſe uſes he was plainly tenant in 
then by the fine had bound his iſſue, and made himſelf ms 
of this eſtate, which he might ſettle and diſpoſe of as 
thought fit; that he was tenant in tail, appeared from t 
that if a ſettlement had been made purſuant to the very we 


* 
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he articles, he had an eſtate-tail in himſelf; that wherever 
anceſtor takes an eſtate for life, and afterwards in the 
ne deed, a limitation is made to the heirs males or heirs fe- 
les of his body to be begotten; that in ſuch eaſe the heirs 
s, or his heirs females, rake by deſcent, and not by pur- 
iſe; that this is a known and ſtanding rule of law which has 
yet been ſhaken; that the limitation after to the heirs 
les of ſuch heirs males was tautology, and of no uſe; that 
gas faying no more than what the law would have ſaid with- 
theſe words ; and therefore, if there were two ſuch limita- 
gone after another, they would not impeach or controul the 
{limitation ; and this appears clearly by Shelley's caſe, 1 Ce. 
lin a caſe of * Legat and Shewell in this court, where the * Pide this caſe, 
es of C. B. by certificate under their hands, gave their opi- ½ letter (F) 
accordingly, that the ſettlement being actually executed, — 7. reportes 
law was open, and the plaintiff had no occaſionto come into 
zcourt for a ſpecifick execution of what was already executed; 
this was plain from the covenant, that the wife ſhould en- 
during her life, free from incumbrances, and this coyenant 
not go to the whole eſtate agreed to be ſettled, but only to 
eflate for life of the wife ; that if the iſſue were intended to 
purchaſers, this covenant would have been extended tothe 
le eftate, as the iſſue under this marriage contract were pur- 
of it, as well as the wife; but the heirs males of the body 
r John Trevor coming in only by virtue of the intail, it would 
z been vain and idle to have carried that covenant beyond the 
ve for life of the wife, becauſe it would only be a covenant 
bimſelf; that the clauſe without impeachment of waſte did 
wceſſarily argue an eſtate for life in Sir Jon Trevor ; that 
for the ſake of the intervening jointure to his wife, which 
a hare obſtructed that pawer without expreſs words; and 
night have been enjoined from waſte in this court, for the 
fryation of her jointure, if he had not reſerved to himſelf 
upreſs libe of committing waſte ; that this court was not 
dd in all caſes to carry articles executory (admitting theſe 
ſo) into execution © chat if the nature and circumſtances 
> cale were ſuch as to make it unequitable and unconſcion- 
this court would never decree a fpecifick, execution of 
Ws; that in this caſe it was ynreaſonable to aſk aſſiſtance 
Wis cqurt, when ſo much greater compenfation was ro come 
oo plaintiff ; that hy the deſcent of fo great a real eſtate, and 
xceſſion of ſo great a ſhare af the perſonal eſtate the plain- 
nas abundantly recompenſed for the value of the eſtate in 
rn; chat it was in Sir ZohnTrewor's power to have prevent- 
n of either, and his not doing it was equivalent to an ex- 
(deviſe thereof to him, and therefore ought to be looked 
a ſatisfaction; that in the caſe of Blandy ignore in this 
where the huſband, before marriage, gave a bond to 
m bis wife worth 5ook if ſhe ſurvived him, and he after- 
un died inteſtate, and her diſtributive ſhare came to above 
8 this was adjudged a ſatisfaction of the bond; that Sir 
off 7revor plainly tank it he had a power orer this eſtate; 
t bs judgment was ſa well kgown, that he never would have 
uch pred it, if he had not thought ir clear ; that the diſobedi- 
and behaviour of his ſon, the plaintiff, were ſuch, as put 
nder a neceſſity of conſidering the nature and extent of 
Mer over this eſtate ; and ſince he, who was {9 my a 
5 N 19 judge 


judge in caſes of this nature, had diſpoſed of the eſtate, ff 
court would preſume he had power fo to do, and that the m 
tives of his proceeding herein were juſt and warrantable. 

But notwithſtanding theſe; reaſons it was decreed for the plai 
tiff. Lord, Chancellor ſaid, this caſe ought to be conſider 
now as if this hill had been brought within two years after t 
making of the articles ; that if a bill had been then broug 
there could have been no doubt but that a ſettlement muſt ha 
been decreed purſuant to the imentionof the articles; that yy 
articles the caſe: was ſtronger than on a will ; that articles w. 
only minutes or heads of the agreement of the parties, a 
ought to be ſo modelled when they come to be carried into ex 
cution, as to. make them eſſectual; that the intention of t 
parties, was only to give Sir Jom Trevor an eſtate for life; d 
if it were otherwiſe, it would have been vain, and ir 
fectual; and it would have. been. in his power, as fe 
as the articles were made, to have r = Ig ge that il 
the conſideration of love and affection which. he had to 5 
and the heirs males of their ivo bodies, would. have run th 
that he did, in conlideration thereof, ſettle an eſtate on hi 
ſelf, which he might give away from his heirs males wher 
he thought fit; that this was much fironger, by reaſon of 
limitation, and to the heirs males of ſuch heirs males iſſui 
that the conſtruction contended for by the defendant, wo 
make theſe words perfectly uſeleſs and idle; that he did inc 
admit it to be ſo reported in She/ley's caſe, 1 C. but he faid, 
that was not at all material to the principal point. in queſt 
there. 2dly, that in Anderſon's report of that caſe, nothing 
it was taken notice of; and he ſaid, that few or none of 
points reported by my lord Cole, were the reſolutions of 
court, 3dly, that the reaſon of that caſe was, for that if it 
veſted in the eldeſt. ſon by purchaſe, and that heirs m 
of the. body ſhould have only been a deſcription of a pe 


that then, if he had died without iſſue, there had been (as n 
then held) an end of the eftate-tail, and none of the your we 
ſons could have ſucceeded to it ; hut this has been held oil fry 
wiſe ſince that time, and a judgment in point, in Carter Ren Uu 
2 he remembred) that the eſtate · tail ſhould go to all the * 
ucceſſively, notwithſtanding its veſting in the eldeſt ſon by 0 * 
chaſe; that he did not know how the caſe of Legait and &. | 10 
ell was; but if it were as cited, he thought it not law; ! e 
the intention of the articles. was plain, to make the iſſue of hie 
marriage purchaſers ; that they were wholly relative toa ade 
ſequent ſettlement to he made; that the agreement to ſett "Wap 
the uſes therein, and alſo in the ſaid ſettlement to be ag! We 
upon, could only he intended ſuch other uſes as were neceſ 
to make the ſettlement effedtual; and that it could neue oy, 
intended other uſes inconliſtent with, and repugnant to u 7 T 
articles; that ifthat had been their intent, it had been in effect bids. 
anagreement with the truſtees to ſeitle thoſe lands as he the i 
fit; that the other uſes to he agreed upon, muſt not be ſuc f e c 
would overthrow the 122 = but ſuch as would eſtaſſg the; 
and ſupport: them; that this could only be by a limiſſſ 4% 
on to truſtees to ſupport the contingent remainders; that WJ Ah 


limitation to the heirs male of his body was in effect but 
mitation to his firſt and other ſons; and if the articles had 
ſo penned, would not. this court have decreed a limitati 
truſtees to preſerve them? or if by fine, or otherwiſe, they 
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en deftroyed before 77 took place, would not this court | 
ave ſer them up again? that the limitation to the heirs males 
Fhis body, upon theſe articles, was but a contingent remaini- 
kr, and yet ſuch as within the intent of the parties ought to 
+ preſerved; that the covenant to ſtand ſeiſed was until ſuch 
ime as the uſes therein were well and truly raiſed, according 
v the true intent and meaning of the Puts that if a ſettle- 
nem had been made defective in” any particular, that would 
ut have been final or concluſive; that a ſecond ſettlement muſt 
have been made till the uſes therein were well and truly raiſed; 
hat chis covenant for ever ſubſiſted till ſuch ſettlement were 
made; that he did not believe that it was Sir Jo/n Trewvor's opi- 
non, that he was abſolute maſter of this eftate, and might diſ- 
£ of it as he thought fit; that if that had been his opinion, 
would have thought it ſufficient to have levied a fine there- 
of, without tranſmitting down his ſon to poſterity with ſuch a 
Nemiſh ; that the reaſon of that could * be to diſcourage his 
n from attempting to break into the ſettlements he had made 
of this eftate; that if it were otherwiſe, he thought it no im- 
ation on Sir % Trevor's judgment; that theprovocations 
might be under from his ſon's diſobedience and miſbehaviour 
night ſo far bias his judgment, as to inclinehim to think he had 
power over this eſtate; that he would not look on theſe ſettle- 
ments in 1699, as made by Sir Jo/n Trevor, maſterof the rolls, 
hat as made by a father provoked by the undutiful behaviour of 
meldeft ſon; that he hoped never to ſee the time when this 
wurt ſhould fo far have power as to judge what behaviour of a 
Wn ſhould amount to a forfeiture of his eſtate, and therefore 
thought, if the ſettlement had been made, no miſbehaviour of 
the En could amount to a forfeiture of it; that as to the eſtate 
&ſcended on the eldeſt ſon, this came to him by accident; it 
was not given to him by his father in ſatisfaction of the articles; 
ind there may happen a caſe where no eſtate at all may deſcend 
ban eldeſt ſon; and if a father, upon ſuch articles, ſhould have 
wer to defeat an eldeſt ſon, eee him no other proviſion, 
t would be of dangerous conſequence to eſtabliſh a precedent 
of ſuch a power; that though the eldeſt ſon in this caſe hap- 
pened to be well provided for, ſo were the younger ſons too; 
and as they were ſufficiently provided for, there was the leſs 
reaſon to take away this from the eldeſt; that this eſtate being 
ſpecifically agreed to be ſettled, it was a truſt for the eldeſt ſon 
W which he came here to have an execution of, and not to have a 
recompence or ſatisfaction for it ; that this truſt paſſed with the | 
lands into whoſe hands ſoever they came, and could not be de- * | 
rated by any at of the father or the truſtees; and therefore de- |," 8 2 
creed a conveyance to the plaintiff and the heirs males of his it e eee 
body, and: an account of the profits from the father's death, that the ſecond 
and the deeds and writings to be delivered up. Trin. 1719. Jon and bie 
Trevor and Trevor. This decree was affirmed in the houſe of Lounger brothers 


and ſiſte rs ſhould 
ids. | | join in a fine to 
a ES | 2 5 1 plaintiff, the 
tdeſt ſon, to hald to him in tail, with remainders to the other ſons in tail ſueceſſvely, according 
0 the marriage articles. Ia Den Proc” this matter was greatly debated by lord Chan. and 
ord Nottingham for the decree, and lords Trever and Harcourt againſt it; but it was med 
without any diviſion. Ibid. 684. 2 Med. Ca. in Law and Eq- 161. S. C. ſays, aſt... a ee 
lebte the decree war affirmed in Den Fric. Ibid. 166. 555 


F) When 


392 


(F) w hen a 7 ruſt is to be executed, what Eftate or In 


that it ſhould be preſerved for them, in caſe C. had no iſſue 


the end of Twine's caſe, 3 Co. where, if an improyident mat 


to deftroy ſuch a ſettlement as this; and that in the caſe of d 


fee, though preſſed to it; and he faid there may be man 
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tereſt is 10 be conveyed, and to whom, 


* xt. A Huſband, as adminiſtrator to his wife, obtained M © 
decree againſt the truftees to raiſe her portion; bi du 

he being a younger brother, having made no ſettlement on he N 
and having a ſon by her, the money was decreed to be raiſed F 95 
and put out for his benefit for life, then to the ſon for life, ani n 
if he leave iſſue, then for ſuch iſſue; but if he dies without iſſue diſc 
and the father ſuryive, he to have it. Paſth. 1700. Wythl . 4 

and Cawthern. | OS En inte 
* 2. Upon a my articles were entered into, whereby i the 
was agreed, that the wife's portion ſhould be laid out in the pu * 
chaſing of lands, which ſhould be ſettled on the huſband an wit 
wife for their lives, and the life of the longer liver of them e 
and after to the heirs of the body of the wife, by the huſband 22 

to he begotten; yet the maſter of the rolls decreed the ſettlemer = 


to be to the firft and other ſons, Ec. ſo as the huiband and wi 
might not have power to har the iſſue, Mich. 1698. Tones an 
Langhton. | | = 
3. So where an eſtate was limited to A. and B. in truſt for ( 
and the heirs of his body; Proviſe, that if he die without iſſue Th 


1 


tnen in truſt for D. for life, with remainders over; and C. braugh and 


his bill to have the truſtees make a conveyance of the legal eftat 
to him, and that it might he to him in fee, to prevent his fu 
fering a recovery; the truſtees by anſwer ſubmitted to the cou 
but the other remainder-men, who were defendants, oppoſe: 
the executing any legal eſtate to C. becauſe he would then ſu 
fer a recovery, and defeat the intent-of the donor, which was 


they alledged, that C. had married improvidently, and was ex 5 
travagant, and would ſpend the eſtate, and cited the caſe a 1 


makes a voluntary ſettlement, to put it out of his power to ſpent 
his eftate, this ſettlement ſhall be ſupported even at law; and 
therefore a court of equity will never help an extrayagant mat 


Fra. Gerrard, the lord Chancellor Jefferies had refuſed to decret 
the truſtees for Sir Francis and the heirs of his body, with a n 
mainder to a charity, to convey the legal eſtate, ſo as to ena 
ble him to ſuffer a recovery. On the other ſide it was faid 
there was no reaſon my truſtee ſhould hold my eſtate, whethe 
I will, or no; and that if a court of equity did not decree: 
conveyance in ſuch caſe, it would be eſtabliſhing a perpetuity 
and that the conſtant courſe of this court is, that when mone 
is given to he laid out in a purchaſe to be ſettled in tail, wit 
remainders over, the court will decree the money to him that 
was to be tenant in tail, if he deſire it, to prevent circyity ; bu 
the maſter of the rolls decreed the truſtees to execute a convey 
ance to C. in tail, but would not decree the conveyance to be 


zealons why a court of equity would not decree a conveyance 1 
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all, in fuck a cafe, ſometimes for a politick reaſon, as if it were 

to enable a nobleman to ſuffer a recovery, and leave the honour 

bare, without eſtate; or if the party were a notorious ſpend- 

thrift, or when the eſtate-tail was only by implication, as he 
| faid he took it in Sir Fra. Gerrard's caſe; and he thought it 

would be an ungodly thing in the truftees to execute a convey- 

ance of the legal eftate in ſuch a cafe as this at the bar, with- 

out a decree of the court, Hil. 1yot. Saunders and Newil. 

Nats; though the court would not decree a conveyance in Sir 

Fra. Gerrard's caſe, yet he ſuffered a recovery as Ceſtui que truſt 

in tail, which was held gnod, and the eftate enjoyed under it 
diſcharged of the charity. Vide 2 Vern. 2. | 

4. Bur where on a treaty of marriage, articles were entered Gilb. E Reg. 
into for ſettling lands on the huſband for life, remainder to 1'3- 5 © and | 
the wife for life, remainder to truſtees to preſerve contingent Gg. Chun, 
remainders, with remainder to the heirs af the body of the 253, 4, 5, 8. 
wife by the huſband to be begotten, with other remainders C. 2 Med. Ges. 
over ; and the marriage took effect z and a ſettlement was 2 Eg. 131. 
made to the huſband and wife for their lives fucceſliyely, re- p74”, B. A.. 


mainder to the firſt ſon of that marriage, and the heirs of the pl. 3. where this 
body of ſuch firſt ſon ; and fo to the ſecond and other ſons of dacrins gr . 
that marriage, in like manner, with a remainder to the heirs elements * 
of the body of the wife by her ſaid fuſband to be begotten. favourofdaught- 
They had iſſue one daughter only, then the huſband died; ers, ipurſuant ta 
and the wife married a ſecond huſband, and they both joined tides) u a 

in a fine and recovery, by which the daughter being barred of (,Clereq > 
her inheritance, brought her bill to carry the articles into ex- 
ecution ; far that by the' ſettlement care was taken of the 
daughters * purſuant to the intention of the articles: but no « x, Sn 

care was taken of the daughters in regard the limitation to the Ko 

heirs of the bady of the mother by the firſt huſband made her 

tenant in tail general, and conſequently at liberty to defeat her 

daughters; as ſhe has naw done by this fine and recovery, 

which was contrary to the intention of the articles, which were 

to make an effectual proviſion for the iſſue of that marriage. 

But lord Chancellor mid. if no ſettlement had been made, and 

jou had come hither to have inforced the making of one pur- 

ſuant to the articles; tis true, this court would have taken 

are that the daughters ſhould likewiſe have been ſecured of the 

proviſion intended them by the articles, by limiting a re- 

mainder to the daughters and the heirs of 4. | 1 G16. 4 
begotten, on failure of ſons; (a) but here a ſettlement being a, 4. * 
actually made, and accepted by the parties, and in the pro- diſcmiſſed the bill. 
ion for the ſons, ſtricter than the articles themſelves import- Gilb. Hiſt. Ch anc. 
ad; and for the next remainder, it being limited in the very 255, f. . C. 
ems of the articles, he could now make no alteration in it; l 
nud though a difference was offered, where the ſettlement was Cas. 1868. 
made before marriage, and where after ; that where it was 3 (hac. Rep. 


was after marriage; yet the court had no regard to this diflinc- _— 
ton (a), but diſmiſſed the bill. Paſch. 1715. Burton and Haſtings. 3 _ 
+ But where on a treaty of marriage between the defendant Gib. Eg. Rep. 


th the name of 

| | | © Nandike and 
Wilkes, in tatidem ver bis. Note; This decree was on a bond, where, tho' the penalty ſeems to 
are been the on]y ſanct: on intended for ſe curing the performance of the condition; yet à ſpe- 
ck execution was decreed, and in ſuch a manner too az effe&ually to ſecure the iſſue from 
King deſea ed by making them purchaſers, Gilb. 114. 


mainder tq truſtees to preſerve contingent remainders, re- 39. pl. 2, & 40. 


ir bodies to be () In Gilb. Rep, 


before, this court wauld not interpoſe, as they might, where it 59: Cont" to what 
e, this court would n poſe, as they might, „ 


the plaintiff Joanna, the defendant entered into a bond to 4. S. C. under 
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che plaintiff Joſeph, father of the plaintiff Manna, with 
condition to ſurrender certain copyhold lands to the uſe of 
himſelf for life, remainder to the plaintiff Joanna for life, re. 
mainder to the heirs of their two bodies to be begotten, with 
remainder to the heirs of the huſband ; the marriage took 
effect; and a bill was brought againſt the huſband to compel 
a ſurrender purſuant to the intent of this bond; and the huſ- 
band making default at the hearing was decreed to ſurrender 
to the uſe of himſelf for life, remainder to the uſe of his wife 

for life, remainder to the uſe of their firſt and other ſons in 
tail general ſucceſſively, with a remainder to the daughters of 
their two bodies to be begotten in tail general ; and that in the 
mean time, till ſuch ſurrender was made, the court declared 
that the copyhold land ſhould be held and enjoyed according to 
theſe uſes. Paſch. 1716. Nandick and Wilkes 

C. cites, . 8. V. B. deviſed zool. to her daughter M. to be laid out by 
Fill. Res. her executrix in lands, and ſettled to the only uſe of her 
644-3 Fil. daughter M. and her children; and if ſhe died without iſſue, 
Rep-23!. the lands to be equally divided between her brothers and ſiſters 
Sweetopple then living ; the plaintiff married M. the legatee, and had 
y iſſue by her, but the and her child being both dead, and the 
money not laid out in land, the bill was, that the plaintiff 
might either have the money laid. out in lands, and ſettled on 
him for life, as being tenant by curteſy, or in lieu of the pro- 
fits of the lands might have the intereſt of the money during 
; his life; and it was held by the court, that if it had been an 
2 immediate deviſe of land, M. the daughter would have been 
by the words in the will tenant in tail, and conſequently the 
huſband would have been tenant by the curteſy; and in caſo 
of a voluntary deviſe, the court mutt take it as they found it; 
although upon the like words in marriage-articles it might be 
otherwiſe, where it appeared the eſtate was intended to be 
preſerved for the benefit of the iſſue ; and therefore decreed 
the money to be conſidered as lands, and the plaintiff to have 
the — or proceed thereof for his life, as tenant by the 

N 2. 5 curteſy; Hil. 1705. Sweetapple and Bindon, 2 Vern. 5 36. 
br. ©. Gn 7. 4. by will bequeathed the ſurplus of his perſonal eſtate to 
Chan. 258. 1 P- be laid out in a purchaſe of lands to be ſettled on B. his nephew 
VN. for life, and after his deceaſe to the heirs males of the body of 
2 — the ſaid nephew, and to the heirs males of the body of ever 
Che. Rep. 1 4, ſuch heir male, ſeverally and ſucceſſively one after another, 
266. Gul. Dev. as they ſhall be in ſeniority of age and priority of birth; every 
$5: Powell onde- elder and the heirs males of his body to be preferred before 
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vifes, 363. every younger; and for want of ſuch iſſue, to his brother C. 
— og 457 the plaintiff, for his life, Nc, in the ſame manner. B. the ne- 


1 Fill Reg. phew, brought a bill to have an execution of the truſt, (but C. 
87 Eafter- the plaintiff was no party to the ſuit) and had a decree, that 
—— of an account ſhould be taken of the aſſets; that the eſtate ſhould 
Los and be laid out in land, and that to be ſettled by the approbation o 
Swell, fa ye, a maſter, according to the direction of the will; after the ac- 


Traum count was taken, B. petitioned the court, ſuggeſting, that 7 
| 2 


SY FFS 8 SST SSS © 


and Dormer, 
three of the. | 
Judges of C. B. certified their opinjon, that B. the nephew, by virtue of the ſaid will, had m 
eftate-tzil veſted in him; but Tracy J. was of opinion, that he bad only an eſtate for life 
The Court not ſatisfied with the opinion of the three judges, directed that an ejectment ſhouk 
be beoeght in B. R. in order to have the matter ſettled, but the parties agreeing, the queſtion 
whs tt determined. Ibid. 92. Gilb. Eg. Rep. 141. S. C. but S. P. does not appear. 2 Fer 
$21.8. C. But the opiaion of ti. judet doe nat appear, though they were to be atteaded with a cal 
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che money ſhould be laid out in a purchaſe, he was to be made 
tenant in tail of the land by the ſaid will, and might imme- 
diately bar it ; and therefore prayed, that no P might 
be made, and obtained an pod 1 to that purpoſe, and had the 
part of the money paid him; but before the reſt was 

paid died without iſſue, having firſt made his will, and ſub- 

all his. real and perſonal eſtate to the payment of his 
debts ; and this bill was brought by C. to have an account of 
the eftare, and that it 2 laid: out in a purchaſe for his 
benefit ; for that . was not, by his uncle's will, to have been 
tenaut in rail, as he alledged, and that the former proceedings 
were-colluſive, and he no party to them, and ſo not bound by 
them. It was ſaid, it is plain, from the frame of the will, 
that. the teſtator's meaning was, that his nephew B. ſhould be 
only. tenanc. for life, and not have power to bar his iſſue ; and 
then a court of equity will decree it to be ſettled according to 
the intent ofthe teſtator; and the cafe of Leonard and Earl of 
ex was cited, and the common caſe of marriage-articles, 
tho' they were ſa worded, as that if a ſettlement were 
made in the preciſe words of them, the huſband would be te- 
nant-in tail, yet this court has decreed it to be ſettled on the 
huſband for life only, and then upon the firſt and other ſons. 
On the other ſide it was ſaid, if the latter words in this will 
fignify any thing, it is no more than what is included in the 
firſt, & expreſia eorum que tacite inſunt nihil operatur ; 
that this therefore is an equitable eſtate, and may be barred by 
deed, &c. Lord Keeper: There having been a decree already in 
this caſe, it muſt depend on what it is at law; and I am in- 
dined to think the judges there may take it to be an eſta te- tail; 
if it were res integra, I think the court had better in ſuch caſes 
decree the truſt to be executed according to the (a) letter, and (a) It is now 
let the other take what legal advantages he can; but that has conſtantly held 
gone too far to. be diſturbed now the thing is done and not open in chancery, 
to me; and there may he a parity of reaſon to have a conſtruc- ted in truſtecs 
tive tenancy in tail and an expreſs one; and parity of rea- to the uſe of 
ſon to have an equitable tail bound hy decree (not by deed) as ane and the 
a real one by _— ; where ſettlements are agreed to be made bein of his body, 
upon valuable conſiderations, this court will aid in artificial vin remaioder 
words, and. make an artificial ſettlement ; but I never knew it truſtees are not 
done for a bare volunteer ; the doubt in Shellzy's caſe, 1 Co: to convey à fee, 
aroſe about the word 1 ; but, as I ſaid: before, this muſt but an eſtate- 


depend on what it is at law; therefore let a caſe bo made; and 1 uy — 


judges certified their opinion, that B. the nephew had an eſtate- veyance is made 


tall. | | | . | would avoid 
circuity ; ſo if a ſum of money be appointed to be laid ont in a purchaſe, and the lands to be 
ſettled in tail, the purchaſe and ſettlement ſhall be made accordingly, and nor the money paid 
the party (b) ; for the remainder-man has à chance for the eſtate, in caſe the tenant in tail in 

fetfon die without iſſue before any recovery ſuffered, which he might omit through igno- 
rance or forgetfulneſs, or he may be prevented by death before he has compleated it. 


* 8. Henry Collingwaed, the — brother, having mar- 
ried Catharine Moreton, the only daughter and heir at law of 
George Moreton, in order to pay off ſeyeral debts which were char- 
ged on his own eftate, and likewiſe ſeveral debrs which were 
Fes a | charged 


(5) Yet in Coleman's caſe, Tris. 11. 2. where A. left tool. to truſtees to 
rchaſe lands, to be ſettled on B. in tail, remainder to C. Upon petition hi 
t dee reed the money to B. before purchaſe made. 72S. Netes. 


that if lands are 


will deſire the opinion of the judges of the C. B. upon it. Paſch. to bar the intal, 
1706, Legatt and Shexrell. Note; afterwards three of the when the con- of 
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charged on his wiſe's eftate, both by her father and her two bro. 
thers, who were dead, and alſo by herfelf, by leaſe and releaſe 
and fine, in 1709. Henry and his wife conveyed the wife's eſtate 
to truſtees and their heirs, in truſt to ſell and 3 thereof, 
and of every or any part thereof, for payment of the ſaid debts, 

with hi and charges ; and if any money ſhall remain in 
the truſtees hands, they were to Pay it to the ſaid Henry and 
Catharine his wife, as the ſaid Henry and Catharine ſhould, by 
any writing duly executed before three more witneſſes, direct or 
appoint ; the truftees ſold all the lands except two farms, and 
id all the debts; Catharine died inthe life-time of her huſbang, 
Leaving iſſue only a daughter, who was married tothe defendant, 
Henry Collingwood, by his will 4th of Fan. 1710 deviſes thus: ] 
ive to m * brother George Collingwood (the plaintiff) all my 
ands and houfes with the appurtenances lying and being in 4 
to the uſe of him and his heirs, and dies, leaving no other lands 
in A. but the two farms above-mentioned, which were his wife's, 
and remained unſold after his death; the defendants entred on 
theſe two farms, claiming them as the inheritance of the mother, 
and that from her they deſcended to the defendant her daughter, 
and they inſiſted, that Henry had no power under the ſettle. 
ment to diſpoſe of the unſold. farms, but that the ſame, or 
the truſt thereof, deſcended to. the defendant ; upon 
which this bill was brought for a diſcavery of the ſettlement 
and fine, and to have a conveyance from the truſtees. 
And it was inſiſted on for the plaintiff, thar it appeared by the 
ſettlement, that all the eſtate was intended to be ſold ; in which 
caſe Henry ſuryiving would have been intitled ta what was un- 
ſold, as he would have been to.the purchaſe-money, if ſold, 
and conſequently had a power of diſpoſing thereof; and that 
the truſtees, after the truſts performed, ſtood ſeiſed in truſt for 
Henry and his heirs, who had by his will well deviſed the ſame 
to the plaintiff, The defendants inſiſted, that the reaſon of 
ſubjecting the whole eftate to be ſold for the payment of debts, 
was, that there might be a ſufficient fund for that purpoſe, not 
to empower the truſtees to ſell the whole for the ſake only of 
turning it into money; when it appeared that part thereof 
would he ſufficient ; that they had accordingly done their duty, 
in ſelling as much as was neceflary ; and for what remained 
unſold, it was a reſulting truſt for the defendant, the heir at 
law, and that as it was the wife's inheritance, it was not ſub- 
Je to the huſband's debts, but at her pleaſure ; and when ſhe 
has been ſo kind as to let in them on her own eſtate, it would 
be unreaſonable to carry it further, and take away her whole 
eſtate from her, only. ta enable her huſband to give it away, 
and even diſinherit, as he has done in this caſe, both his own 
and his wife's only daughter and heir at law; and in this caſe 
there was an »yerplus in money, even of what was actually 
ſold, which the huſband gave away to a woman he had chil- 
vid. ante 212. dren by, and gave his own daughter but one Guinea. But my 

pl. 1. 2 Eg. Abr. lord Chancellor was of opinion for the plaintiff, and decreed a 

gob. Let. D. e eee ee | _ conveyance 

per tetum. When | | - : 
lands are deviſed to be ſold to pay debts, the heir may pray the court that no more be ſold than 

is ſufficient, and the reſt ſhall reſult to him, or he may pay the debts and take the land; or if 
the truſtees ſell all, yet the ſurplus money (aſter debts paid) ſhall be in their hands as a truſt 
for the heir at law. In theſe caſes the truſtee has originally a power to ſell all, and yet, whe- 
ther he does or dogs not, the reſidue (either land. or money) valeſs otherwiſe particularly diſ- 
poſed of, ſhall reſult for the benefit of the heir at law ; and quer. whether the doctrine of theſe 
caſes ſhould not inkuence in this caſe, and produce a contrary decrees 


- 
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| Truft and Truſtees. 
conveyance to he made to him by the truſtees of the unſold eſ- 
tate, and faid, that the truſtees having power to fell the whole 
ir muſt be conſidered in equity as if e e z in which caſe 
the money would have gone to the hu and ſo muſt 


the land too, elſe it would be in the power of the truſtees to 


make it land, or make it money at their pleaſure, and fo to 
give it to whom they. ſhould think fit; but the intention ap- 
ring to be, that the reſidue ſhould go to the huſband and 
wife, and the ſurvivor of them, it muſt go accordingly, whe- 
ther land or money. Paſch. 1727. Collingwood and Wallis. 

* g. So where A. having five nieces, his coheirs at law, who 
had each of them ſeveral children, deviſed a very conſiderable 
eftate to truſtees and their heirs, to be fold, and to put the 


and out of each 5th out or ſhare, to pay 10000. a-piece to the 
ſeveral younger children of each of his five nieces, and the re- 
fdue of the money of each 5th part to be paid to ſuch of his 
faid five nieces as ſhould be then living ; and in cafe of their 
deaths, then their ſhares to be _—_ divided their 
younger children, which ſhould be alive at the time the divi- 
dends were, or ought to be made; great part of this eftate 
was ſold many years ſince, the 1000. a-piece to the ſeve- 
ral children of the five nieces had been paid; after which 
the nieces themſelves being intitled to the remainder of the 


tmſt-eftate,. choſe not to have it ſold, but continued to receive 


the rents and profits thereof in five equal ſhares for ſeveral years 


and they being all now dead, the eldeft ſon of each of them 


claimed it as a reſulting truſt for their reſpective mothers, and 


that from them it deſcended to their eldeſt ſons as heirs at law; 
and the rather, for that all the purpoſes, for which the truſt 
was created, being ſatisfied, their mothers might in their life- 


times have compelled the truſtees to have executed convey- 
ances tothem reſpectively of the unſold eſtate; and they, astheir 


heirs at law, ſtood in their place, and had the ſame right; and 


that otherwiſe it would be in the truſtees power, by delaying 
or haſtening the ſale, to give the ſurplus to whom they pleaſed; 


and that it was now two years ago ſince the truſt was created, 


and yet great part of the eſtate remained ſtill unſold. * But the 


court directed the reſt of the eſtate to be ſold, and the money to 


be divided among the younger children of each niece, accordi 
tothe will, as it would have been if the nieces had died before the 


loool. a- piece to their younger children had been paid, or be- 


ſore ſufficient of the eſtate could have been ſold for the raiſing 
thereof; the teſtator plainly intending that the younger children 
of each niece, not their eldeſt ſons, or heirs at law, ſhould ſtand 


in their mother's place; and greatly blamed the truſtees for 
having ſo long delayed the fale. Paſch. 1727. Dgvers and 


Folkes. 


(G) Tr uſt ees, how to Account, and what Allowances 


to have. 


T HE defendant was truſtee to the plaintiff an infant, and 


| received for him 40l. in gold; the truſtee was robbed by 
his own ſervant, who lived with him in the houſe, of 2001. and 
this 40]. which laſt ſum was only proved by his own ; yet my 
lord Chancellor allowed it on account, for he was but to keep 
Ap his own. Hil, 30 Car. 2. Morley and Morley, 2 Chan. 

2. e 3 


ariſing by ſuch ſale, into ſive equal parts and ſhares, 
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Truft and Truftees. 
2. A Truftee ſhall not be charged with imagina 

but only as bailiff, tho' very — negligence 4 N 
fore caſes, charge a truſtee with more than he had received: 
but the proof thereof muſt be very ſtrong; and it is a hardſhip 
on him, that he is allowed nothing for his pains. 1 Vern. 144. 
and ſaid, that it wwas n hard rule to charge a truftte with aH he 
had made, or might have made without 2 wil ful default ; but the 
reaſon was, becauſe the court could never yet find where elſe to fix 
the Meaſure. | | . 

3. If a traftee ſues for the truſt-eftate, and obtains a decree 
with cofts of courſe, and the cofts taxed him are ſhort of his 
real coſts; and the Ceftui gue truft exhibits a bill for an account 
of the truſt-eftate; the truſtee, in his diſburſements, ſhall be 
allowed the full and neceffary cofts, and ſhall not be concluded 
by the cofts taxed. Hil. 24 Car. 2. Anand and Bradbourne, 2 

_ Chan. Ca. 138. | 2m 

4. If two eflates are conveyed to a truftee for payment of ſe- 
veral and diſtinct debts, and the heir at law brings a bill for an 
account, and afterwards prays that the bill may be diſmiſſed as 
m one of the eſtates, yet an account ſhall be taken of both eſ- 
mates. 1 Fern. 38, : 

5. A. deviſed 100l. a- piece to fourchildren, payable attwenty- 
one, or marriage, with maintenance not exceeding the intereſt 
in the mean time; B. was appointed truſtee of a truſt- eſtate, 

do raiſe and pay the legacies aforeſaid ; and he paid 20l. in 
Placing out one of the children apprentice, who died before his 
age of twenty-one years; and the court held that the 20l. was 
laid ont, and that the truſtee ſhould be allowed it. 2 Vern. 13). 

6. But if a truſtee for the payment of childrens portions pays 
one of them his fall ſhare, and the rruft-eftate decays, he ſhall 
nat be allowed ſuch payment, 2 Chan. Ca, 1 32. per lord Keeper; 
and it was urged, that though the appointment was to pay one 
in the firſt place, &c. yet it would not be good, as it did not 
denote ne paged in the quantity of the ſum to be paid; but 
my lord Keeper was of another opinion as to this point ; but 

it was clearly agreed, that a ſpecifick legatee may pe paid in 
the firſt place; but for this vide title Legacy. © 

7. Although an executor or truftee is not impo:vered or di- 
reed to place out money at intereſt ; yet if he makes intereſt, 
he ſhall be accountable for it. Paſch. 1706. Lee and Lee, 2 Vern. 
548. decreed accordingly. Fo 3 
10 Med. 21. * 8. But afterwards a difference was taken by my lord Mac- 
12 Mod. 560. clesfield, vis. that if an executor or truſtee of money places it 
1 Salk. 296. out in the funds, or on other ſecurity, whereby he gains conſi- 
| Dori h. derably. that he ſhall have the whole benefit thereof to himſelf, 
360. S. C. cited in reſpect of the hazard he run of being a conſiderable loſer 
and the diſtine - thereby, which he muſt have borne ; but if ſach truſtee or exe 
tion overr-uled, cutor were an inſolvent perſon at the time of placing out ſuch 
3 Term Rag. truſt- money, there the Cæſtui quæ truſi ſnall have the whole benefit 
My gained thereby, as he only could have borne the loſs thereof, 
if any had happened, the truſtee or executor, by reaſon of his 
. being incapable thereof, and conſequently running 
no hazard at all. Mich. 1719. Bromfield and Wytherly. 


(H) How far Truſtees are anſwerable for each other. 


1. TF two truſtees for the ſale of a truſt-eftate join in a con- 


468 


Cr . Fiz. 18. 2 | 2 eg 
. — vey ance of it to a purchaſer, and each of them wears | 
2 Br. Chen. Ca. 


114+ ſee the caſe of Churchill and Hepſen, P, 247- fl. 3—1 Salk. 318, S. C. and T Fer» = 


W afte. 399 
ioocl. and =y likewiſe join in receipts for the conſideration- $15. Fellow 
money, though afterwards one of them becomes inſolvent, yet _ Sn * 
| the other is not liable to the money received by him; for their d will Beg 
; WH pining (without whichtheeſtate could not be ſold) was abſolute- 81. 8. C. and B. 
\/ neceſſary. Cro. Car. 313. | | ; | 

2. But if two executors join in the ſale of the goods, c. of 
the teſtator, they ſhall be both chargeable, tho one of them 
only received the money, for there was no neceflity for their 
r I joining. 2 Fern. 570. 1 Sall. 318. 


n 


An uv. 
Waſte. 


ht. 


| (A) Wafte, in what Caſes reftrained in Equity. 


1. FF there be leſſee for life, remainder for life, the reverſion 

or remainder in fee, and the leſſee in wp es waftes the 5 
ands, tho he is not puniſhable for waſte by the (a) common (e) That fac 
uu; yet he ſhall be reſtrained in chancery, for this is a parti- leſſee is not 


vas cular miſchief. 1 Roll. Abr. 377. Moor 554. S. P. 1 Vern. 23. puniſhable by 

37. MSP. 5 3 r e 
0 | CR | law, during the 

7 8 the remainder, tho' after its determination he is. Ide. Co. Lit. mtg 1 = 

t Rep. 76. 7 | - I 

pd 2. But if ſuch leſſee has in his leaſe an expreſs clauſe of i 


(5) Although a 
court of equity 


ut impeachment of Waſte, he ſhall not be (5) injoined in equity. 


i Vern. 23. | * 8 | will wot aſſiſt a 
forfeiture, yet the tenant in poſſeſſion ſhall be reſtrained in equity from committing waſte in all 
ales, in which waſte is puniſhable by law; and for this purpoſe an injunction will be granted 
tefore the bill is filed; alſo an injunct ion will be granted to ſtay waſte in behalf cf an infant in 
fatre ſa nere; equity will likewiſe, in ſome particular caſes, reſtrain the tenant from commit- 


di- {Wing waſte, where it is diſpuniſhable by law, either by the nature of his eſtate, or by expreſs 
reſt mnt of without impeachment of waſle; but where by the agreement of the parties the leaſe is 


made without impeachment of waſte, equity will not reſtrain the leſſee from cutting timber, 
jowing, opening mines, Ic. tho' ſuch leſſee ſhall be reſtrained from pulliog down houſes, 
tfacing ſeats, Cc. Hard. 96. 1 Chan. Rep. 13, 14, 106, 116. 2 Vers. 392, 711. 1 Salk. 161. 
Mac- i Chan. Ca. 32. 2 Chan. Rep. 94. | f | | | 
es it 3. A. on the marriage of his eldeft ſon, in conſideration of 2 Chanc. Cas. 32. 
onſi- {Wicoo!. portion, ſettled (inter alia) Raby Caſtle on himſelf for _— 2 193. 
aſelf, Nie, without impeachment of wafte, remainder to his ſon for _ ky 4 
loſer lie, and to his firſt and other ſons in tail male; afterwards, hav- 193, 4 Freced. 
exe liz taken ſome diſpleaſure to his ſon, he got 200 workmen Chase. 454 S.C. 
ſach {Mhecther, and of a ſudden ſtript the caſtle of the lead, iron, glaſs, 

nefit {Mibors and boards, Ec. to the value of 3ooo!. and the court, on 

reof, de ſon's filing his bill, granted an injunction to ſtay committing 

ff his Id waſte in pulling down the caſtle, and upon hearing the 

auſe decreed not only the injunction to continue, but that the 

aftle ſhould be repaired, and put in the ſame condition it was 

n; and for that purpoſe a commiſſion was to iſſue to aſcertain 

bat ought to be repaired, and a maſter to ſee it done at the 


charge 


tale care of the inheritance for his children, if he has any, and 
has a particularly intereſt himſelf, in caſe he comes to the ef. 


up che defect of her joimure. Mich. 1698. Carew and Carew. 


Prec. in Chan. 
1s. S. C. ſays, 
the court with- 
out difficulty 
decreed it. 


his firſt and other ſons in tail male, with remainder over ; and 


charge and expence of the father, and the ſon to hare his 


der to the firſt and other ſorts of B. in tail male, remainder to 


in equity to be reftrained from cutting timber, that being part 


injoin the action. Q. 


decaying timber on the eftate. Hil. 1900. Aſpinwall and Leigh 
2 Vern. 218. N e 


Wale. 


coſts. Hil. 1716. Vane and Lord Bernard, 2 Vern. 738, 739. 
1 Salk. 161. S. C. 1 P. Wms. 528. 
* 4. If A. is tenant for life, rema inder to B. for life, remain- 


B. in tail, Ec. and B. (before the birth of any ſon) brings a bill 
againſt A. to ſtay waſte, and 4. demurs to this bill, becauſe 
the plaintiff had no right to the trees, and none that had the 
inheritance was party ; yet the demurrer will be over-ruled, 
becauſe waſte is to the damage of the publick, and H. is 1» 


tate. Trin. 1700. Dayrell and Champneſs. | 
* g. On a motion for an injunction to ſtay a jointreſs, tenam 
in tail after poſſibility, &c. from committing Waſte; it was 


urged that ſhe being a jointreſs within the 11th of H. 7. ought 


of the inheritance, which by the ſtatute ſhe is reftrained from 
aliening ; and the court granted an injunction againſt wilſul 
waſte in the ſite of the houſe, and pulling down houſes. il. 
1701. Coke and Whaley. 5 

* 6. But where a jointreſs, who had a covenant that her 
jointure ſliould be of ſich a yearly value, which fell ſhort, tho 
her eſtate was not without impeachment of waſte; yet the 
court would prohibit her committing waſte, ſo far as to make 


But if an action of waſte be brought againſt her, if chancery will 


7. A. deviſed lands, on which timber was growing, to his 
wife for life, remainder to B. in fee, paying ſeveral legacies 
within a limited time, and in default of payment, the remain- 
der to C. he paying the legacies ; and on a bill brought by B. the 
court gave him leave to cut timber for the payment of the le- 
gacies, tho' it was oppoſed by the tenant for life and the deviſee 
over, he making ſatisfaction to the widow for breaking th 
ground by carriage, waſte, &c. Trin. 1690. Claxton and Clax 
ton, 2 Vern. 152. Gib. Chanc. 338. 1 3 SYS, 

8. So where a man created a term for 500 years, in truſt fo 
himſelf and his wife for life, remainder to truſtees for payment 
of debts and annuities ; and by will deviſed the reverſion there 
of to A. for life, without impeachment of waſte, remainder t 


A. being in want, the court gave him leave to cut down tim 
ber to the vaineof 5o0l. tho'thedebtsand annuities were not paid 
the truſtees having no power to ſell the timber, the debts being 
like to have a long continuance, and there being a great deal o 


0 


c A! 


Kal. Abr. 608. 
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Wills and Teſtaments. 


(A) What ſhall be eftabliſhed in equity as a good Will 
Fa Real Eſtate ; and here of the circumſtances 
requifite by the 32 H. 8. cap. 1. and the 29 Car. 

2. cap. 3. . oy 
B) of Teftaments and Nuncupative Wills. 
C) Fraud in obtaining a will where examinable. 
Of Republication, and in what Caſes it will 
mate the will good. e = 
(E) Of Revocations in equity. 


(A) What 2 be eſtabliſhed in equity as a good Will 
of a Keal Eftate ; and here of the circumſtances 
requiſite by the 32 H. 8. c. 1. and the 29 Car. 


1. D the common law, no lands or tenements (except by particu- 


D lar cuſtom) were deviſeable by any laſt will or teſtament, nei- 
ther could they be transferred from one to another, but by ſolemn 
livery of ſeiſin, matter of record or ſufficient writing. Co. Li. 111, (5) The tray 
b. (a) Becauſe it was preſumed, that che teſtator would do that reaſon ſeems 
in extremis, that he would not do in his health; that it proceeded to be from the 
from the diſtemper of his mind, by the anguiſh of his diſeaſe, or by _ 2 bs 
fniſter perſuaſion, to which in his ſickneſs he was more lubjet. 1 and the keis 

| | tion that was 
bliſhed betwixt the lord and his tenant. , For tho“ donations, after length of time, were 
made to the tenant and his heirs, or the heirs males or femates of his body, under certain 
duties and ſervices expreſly reſerved, or which the law created ; aud tho the word Beirs, 
re. be words of limitation, and appropriated to meaſure out the length or continuance of 
the eſtate; yet were always underſtood the heirs of the preſent tenant, who being 


able to the ſame ſervices when they came into the tenancy, the lord was to have the tujtion 


and education of ſuch heirs, in caſe they happened, by reaſon. of their minority, to be incapa- 
ble of performing the ſervices, that ſo he might, by his care and diſcipline, ſecure to him- 
ſelf tenants always capable thereof, either in their own perſons, if they happened to be 
males, or hy proper marriages with his tenants, if they proved to be females; and there- 
fore by no & of the tanant's could he diſpoſe of the feud, ſo as to defeat the lord of the 
advantages of his ſeniority; and hence it was, that a tenant could not deviſe it, even to his 
ow Rein, fo as to make him a er thereof; for then he coming in, not by the donation 
of the lard, but by the diſpoſition of the tenant, tho' he remained liable to the naked ſer- 
vices zyet the lord loſt the advantages of his wardſhip, marriage, e. which were aanexed 
ohly to thoſe who came in upon the terms of his own donation by deſcent. | 


3B 2. But 
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(a) There have 1. But the (a) ſtatute 32 H. 8. cap. 1. enacts that every per. 
been ſeveral re- ſon (5) having manors, lands, c. ſhall have power to give, (c) 
ſolutions con- diſpoſe, will, and deviſe by will in (4) writing, or otherwiſe, by 
nd parſbeat act executed in his life-time, all his faid manots, &c. any law, 
to this ſtatute, ſtatute, Ic. to the contrary notwithſtanding, Tc. 

king thereof; but as theſtatute 2) Car. 2. is now the proper. partern to follow, having al. 


| Moor 177. l. 314. Soif a man 
N bite=acr rn his heirs, and Black-acre his 
| deviſe to 4. but before the deviſe to C. 


pieces ; but moft of them, and particularly ſuch 
wherein was the deviſe of the land, wang 7-25 yr th fitched 
3 together again; and on a bill to have the will eſtabliſhed, it was 
dn tho deereed, that the deviſe ſhould (e) hold againſt the heir, and he to 
— ee convey to him, althoꝰ there was no direct proof made, that the heir 
ofthe deviſor, directed the tearing of the will. Mich. 1702. Haines and Haines, 


if by joining 2 Fern. 4414. | 


his death, directed his nephew to obliterate ſome deviſes, but 
nothing as to the copyhold deviſed to his wife, and then cauſed a 
CD memorandum, to be wrote, that he examined, peruſed and approved 
( 7/) By the of the will as ſo obliterated and altered by his nephew, in his pre- 
29 Car 2 Fence, but did not republiſh it in the preſence of (f) three wit- 
es: 7.15 nefſes, but directed his nephew to have it wrote out fair; but be- 
all deviſes of fore it was brought back, he became delirious ; and this was held 
lands or tene- a good will, as to the copyhold. Paſch. 1705. Burkitt and Bur- 
ments devi- kin, 2 Vern. 498. ES 


< 


ſtatute of wills, or any cuſtom, ſhall be in writing, and figned by the | devſing, or 
ſome other in . by his diredion, Sa be 1 Abel bed — his 
. If a will is atteſted by three witneſſes, who ſeverally ſigned 
wh names, not being 24 | 4 
the preſence of the teſtator, makes it a good will within the ſtatute. 
2 Chan. Ca. 109. | 
6. But if a man ſubſcribes and publiſhes his will in the preſence 
of two witneſſes, and they ſubſcribe it in his preſence, and after 
makes a codicil in writing, reciting that he had made a former will, 
and confirmed the ſame, (except what was exe epted by the codicil) and 


66. 


3 nnn r 


© a. 


* © a fc 5 


to the codicil never ſaw the will. Lea and Li 


does not ſubſcribe his name, but ſeals and publiſhes it, and 


FR 


a7 


and the circumſtance of three witneſſes wanting to 
will, was perfected by the codicil. 5 

7. So if a man makes a will in ſeveral 
there are three witneſſes to the laſt 


ff 1 
38 f 


ſaw the firſt; this is not a good will. 3 Mod, 263. per Curiam. 
A will void for want of witneſſes will 1 appoint- 
| 8. i | ity. 

b. The tillazer dried the winwihe is into another room 
eft his will, i which there was a win- 

ſee them; and it was 

the ſtatute of Fraud: ; for 
his preſence, to prevent ob- 


£ 
: 


F 
els 


ad udged in C. B. on a feigned ifſue. 
9. If the teſtator writes the will with his own hand, 


2 
i 


witneſſes ſubſcribe their names in his preſence, it is a good will; 
his name being wrote in the will, it is a ſufficient ſigning; and the 


ſtatute does not direct, whether it ſhall be at the top, bottom, Oc. 
 Lemayne and Stanley, 3 Lev. 1. adjudged per totam Curiam, and by 


three judges againſt one, the ſealing is a ſiguing within the act: 
and note; it is not ſaid in the act, that the ſigning ſhall be in the 
prefence of three witneſſes at the ſame time. 3 Mod. 219. 


BY Of Teftaments and Nuncupative Wills. 


3, A | Being very ill, deſired B. to wake her will, who wrote 


= + down only names and initial letters to this effect, vis. 
To Tho. Weſt 200 l. to Fo. Dav. 100 J. to Reb. Cro. 50 l. to Sif. to 
Se 10 l. and ſo to ſeveral perſons in like manner, to above 400. 


which being more than her eſtate, B. made an alteration in a ſe- 


cond column, by ſubſtracting part of the ſums from ſome of 
legatees, as ſet down in the Land column, and then told A. 
ſenſe of the propoſed deviſes; there were two perſons in the 
room that did not hear any thing that paſſed between A. and 3. 


dut only heard the teſtatrix at laſt pronounce, that all was well; 
Z. went to a ſcrivener to have the deviſes dran out at le * | 


in form, and before ſhe returned the teſtatrix died; the j 
low pronounced for this will ; but upon an appeal to the delegates 


it was revers'd; and in this caſe it was agreed, that if the will had 


been written in words at length, ſo as they had carried a ſenſe and 
e 3 B 2 mean- 


meaning in themſelves, it had been a good will; for that there was 
one witneſs that wrote it, and two that heard the teſtatrix pro. 
nounce, that it was well z which would have been intended to have 
amounted to a ſecond witnefs, in regard it aj on all hands, 


by ſeveral witneſſes, that the teſtatriæ did then ſeriouſly diſpoſe her. 
ſelf to making her will; and for that was quoted the caſe of one 
Pepper, where a perſon diſpoſed herſelf to make her will, and dic. 

| fatedit toaperſon, who wrote it down; and another, not ealled in 
vines, lay behind the hangings out of cut joſity, and yet 


(a) By the 
mted by the (a) ſtatute of frauds 
_— egacies were void. 26 Feb. 1710. 


* * 


1 


; 
15 


n 
fe 


: 
F 
Z 


with him, his wife put him in mind, to give 200 J more towards 
the charges of building their church, at which, tho Dr. Shallmer 
was at firſt diſturbed, yet after faid he would give it, and bid Pre 
take notice of it; and the next day bid Pre remember of what 
he had ſaid to him che day before, and dies that day; within three 
or four days after, the Doctor's wife puts down a memorandum in 
writing of. the ſaid laſt deviſe, and fo did her maid ; Prew died 
about a month after, and amongſt his papers was found a memoran- 
dum of his own writing, dated three werks after the Doctor's death, 
of what the Docter ſaid to him about the 200 l. and purporting that 
he had put it in writing the ſame day it was ſpoken; but that wri- 
ting which was mestioned to be made the ſame day it was ſpoken, 
did not appear, and theſe three memorandums did not expreſly agree; 
about a Fs after, on application by: the pariſh to the commiſ. 
honers of charizable' uſes, and producing theſe memorandums,. and 
proof by Mrs. Shalimer and her maid, they decreed the 200 J. But 
on exceptions taken bythe executors, the decree was diſcharged of 
this: 200 þ and my lord chancellor held it not good, becauſe it was 
not proved by the oath of three witneſſes ; for tho Mrs., Shallmer 
and her maid had made proof, yet Prem was dead; and the ſtatute 
| in that branch requires not only three to be preſent, but that the 
h Proof ſhall be by the oath of three witneſſes. Trin. 1704. Philips 
Oil. Eg. Rep, nd Pariſh of St. Clements Danes. : i 
146. S. C. iz 3+ A daughter depoſits 180 J. in the hands of her mother (the 
tabu n werb. defendant) and afterwards makes her will in writing, and thereby 


4 ” 
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deviſes ſeveral legacies, and makes her mother executrix, but takes 

no manner of notice of this 180 /. afterwards, by word of mouth, 

ſhe'defires her mother to give this 180 J. to the plaintiff, if ſhe 
thought fit, aud then ſoon after died ; the mother proved the will, 

and this bill was brought againſt her, to have the 180 /, paid. The 
mother by her anſwer, admits ſhe had ſuch a ſum in her hands; 

that her hter did make fuch a eſt to her, but that ſhe leſt 
it to her eleQion, whether ſhe would give it to the plaintiff, or not, 
by the very form of the deviſe ; and infiſted, that ſhe did not think 
it to give it to the plaintiff. And in this caſe it was agreed, that 
this was not good as a nuncupative will, being above 30 J. and not 
reduced into writing within fix days after the ſpeaking, as the ſta- 
tute requires. 24ly, That if the defendant had inſiſted on the ſta- 
tute of frauds and perjuries, the court could not have refieved the 
plaintiff, as upon a truft ; but in this caſe the defendant having by 
anſwer ed the truſt, chere was no danger of perjury, from 
varity of proof, which was the miſchief the ſtatute intended to 
provide againſt ; and therefore the court tool it to be in nature of a 


truſt, and decreed for the plaintiff; for the defendant expreſly 
| ſwore ſhe did not think fit 22 to the plaintiff, and that the 
teſtator had 


ſbe 
left her at liberty. But this decree wvas againſt the 
ion of ſeveral at the bar, who thoug bt it too hard on the election 
If n the mower but the court principally relied on the cafe of 
 Kingeman and Kingsmari, where a man deviſed away an eſtate of 
2000 J. per ann. and upwards from his ſon and heir, to a barge- 
man, and by his will deviſed 20 J. per ann. to his ſon, with this 
clauſe, that if he behaved himſelf well, and gave no trouble or 
diſturbance concerning his will, that he might make it up 80 J. if 
he thought fit ; and the court decreed the 80 /. per ann. to the ſon, 
Paſeh. 1718. Jones and Nabbs. But note 5 The 80 |. per ann. in 
the caſe of Kingſman and Kingſman, ſeems to have been decreed 
purely upon the circumſtances and hardſhips of the caſe ; but in the 
preſent coſe there were no ſuch circumſtances or ingredients of hard- 
Ship on the plaintiff, But Quære; for it ſeems to be a truſt in the 
hands of the mother. „ 
(C) Fraud in obtaining @ will, whcre examinable. 
hs A Made his will, and thereby gave the plaintiff the greateſt 
© part of his perſonal eſtate, to the value of 5000 l. as was 
proved in the caſe ; but one B. his maid ſervant had in his ſick- 
neſs prevailed on him (as was alledged) to make another will, and 
to marry her a week before his death, when he lay in his fick bed, 
at ſix of the clock at night, tho? it was really proved by two mi- 
niſters, that ſhe was, a year before, actually married to the defen- 
dant M. and was then his wife, and that M. procured the licence 
for the marriage of A. to B. and this will being ſet up by M. exe- 
cutor to B. though it appeared there was as groſs a practice as could 
be in gaining the will, the teſtator being non compos, both at the 
time of making this will, and alſo at the time of this ſuppoſed 
marriage, and that in his health he knew that M. and B. were 
married, and that B. ſuppreſſed the firſt will; yet that will fo ſet 
up, being proved in the prerogative court, and the matter in queſ- 
tion being purely relating to the perſonal eſtate, the lord chan. 
was of opinion, that whilſt the probate ſtood, this matter was not 
examinable in chancery ; and tho? the fraud was fully proved, and 
as opened to him, he would not hear any proofs read, but dif. 
miſſed the bill. Trin. 1686. Arch:r and Mofe, 2 Vern, 8, 9. 


Mu and Teftaments: 


2. But tho' wills only ) gai 
in the rt 0 be controverted — in equi 
pom * : 24 


he 


tall nor have it. Trin. 168 


P. 

= $994 tho 
$is 2 

will at x 

yetit fall 


quity by the in bank - bills, if he will deviſe his eſtate to him; and on the deli. 
u te Fes very of ſuch bills makes his will, and deviſes his eſtate to him, and 

1 Chan, dhe bills prove to be forged or counterfeit (a). Mich. 1715. Gofe 
«(left Edit.) and Tracey, 2 Fern. 700. 

” inſt ces of 2 will of Lass being ſet aſide in equity for Fraud. 25 
237. 2 4. But it hay been decreed in the houſe of lords, that a will 
* 75. eee eee 

Gi. N, fraud or impoſition, but muſt fit be tried at law, on vit 


— oe abode 


Bagh 756 D) What will amount to a republication, and where a 
1 Term Rep republication will make the deviſe good, * 


12, 1 


1 * | 
539. 1 F. V. ſaid will ſhall be his will, this is a new publication, and the land 
343 8. C. , ſhall pa's by the deyiſe. 44 E. 3. 33 2. R. 3 3. Vide 1 Vern. 330. 


5 4977. 2- Sothe teftator's ſaying, his will was in a box in his ſtudy, 


3 Br. Parl, "; amounted to a new publication. Cotton and Cotton, 2 Fern. 309. 
2. 344. Cited to have been tried before North Ch. Juſt. © 
Catia and Cotton ſeems S. C. 1 Freem. 264. ſtates it: A. deviſed his lands in D. and all h is ether 
lands, unto his wife and after purchaſed other lands and then difcourſing with B. E. deſired 
him to let him have thoſe new purchaſed lands at the rate that he bought them; 4. anſwered 
no, for that he had made his will, and ſettled his eſtate, and inten ed that his wife ſhould 
have his whole eſtate. The court itr: ngly inclined that this was a new dpublication, and applied 
particularly to the I nds; and that it was no matter for alledging god dixit anime teftandi, for 
that muſt neceſſarily be intended when the diſcourſ: had particular reference to the will. 
2 Chan. Rep. I38, 140. 8. C. ſays a trial at law having been had upon this point, a ſpecia 
_ was 3. If a man ſeiſed of lands deviſes all his lands to J. S. and after- 
—— Y 2 Ae the manor of O. and after writes in his will that 7. 
ws and on 6 be his executor; yet this is not any new publication to make 
ſolemn argu- the lands paſs. 1 Roll. Abr. 618. Note; This caſe does not appear 
ment all the #0 have been reſolved, for in the book it is entered quith a dubitatur. | 
— f C. $ 1 But if after the purchaſe of the manor of D. he delivers the 
3 -firſt will as his will, and ſays that it ſhall be his will, without vut- 
will, and that ting any words thereto ; yet this is a new publication, to make the 
| the lands be- lands newly purchaſed paſs, 1 Rel}, Alr. 618. 1 Salb. 237. 2 
longed to the ern. 209. 679. 3 Cem. 7. Peuei on deviſes 657. Cewp. 158. 
eng ans = Doug. 31. 76. 716 r. 1 Term Rep. 435- 3 
3 J 80 if a man ſeiſed of lands in D. deviſes to another, by his 
med the judges will in writing, all tis lands in D. and after purchaſes other 
opinion. lands in D. and after one J. S. comes to him, and requeſts him to 
give him the buying of the lands laſt purchaſed ; and he anſwers 
him, that be will not, but that his intent was, that thoſe lands 
ſhould go to his executors (for the deviſee was made executor by 


GE _ Wills and Teftaments. 407 
e will) as his other lands ſhould ; and after the deviſor cauſes a 

codicil to be writ, in which there is a deviſe of ſeveral perſonal 

things, as corn, and implements of houſhold, and annexes it to 

his firſt will; and after dies without other publication: yet this 

ſhall be a ſufficient publication to make the lands newly purchaſed to 

paſs by the will, for there needs no other words in the will than 
there were before ; and his intent appears, that it ſhould be his will 

by annexing the codicil. 1 Nal. Abr. 618. Moor 404. 8. C. 

Cro. El. 493. 8. C. Goulf. 150. 

6. But if a man has iſſue two daughters, A. and B. and he 
deviſes lands to A. and to the heirs of her body, and for want of 
iſſue, to B. and A. dies in the life-time of the teſtator, leavin 
iſſue, though after the teſtator annexes a codieil to his will, hs, 
thereby diſpoſes of ſome part of his perſonal eſtate ; yet this will 
not amount to a republication of the will, nor give any title to 
the iſſue of J. Mich. 1716, Hutt and Simpſon, 2 Verv. 722. 
reſolved fer Curiam, though the teſtator had declared in h.s will, 
that B. had married againſt his conſent, and that what he had 
given her was in full of her portion, and in bar of any further 
part of his real eſtate. | | 

7. If one deviſes a leaſe to his daughter, and afterwards rene ws 
the leaſe, and afterwards adds his codicil to his will, without 
taking any notice of the leaſe, whether the renewal of the leaſe 
is a revocation, and whether the adding a codicil to his will is 

cation, Quere; & wide2 Vern. 209. 

8. If a man has iſſue three ſons, A. B. and C. and deviſes 
lands to B. in tail, remainder to C. and B. has iſſue two ſons, aud 
dies; and after the deviſor ſays, my will is, that the ſons of B. 
, ſhall have the lands deviſed to their father, as they ſhould have bad 
if he had lived, and had died after; and then the deviſor dies; whetier 
this ſhould amount to a new publication dubitatur ; two judges againſt 
two. Fuller and Fuller, Cro. Elix. 422, | 
9. If J. S. has iſſue two fons, William and Robert, and Robert 

has iſſue a ſon named Robert, and 7. S. deviſes lands to his ſon Ro- 
bert, and his heirs, and by the ſame will gives his grandſon 50 /. 
and Robert the ſon dies; and after J. S. by parol republiſhing his 
will ſays, Robert my grandſon ſhall take by my will as Robert my 
ſon ſhould have done; yet the grandſon ſhall not have the lands, 
for lands cannot paſs but by will in writing; and his fon Robert 
cannot import his prandſon Robert, eſpecially when by the ſaid will 
he has made a diſtinction between ſon and grandſon. Fil, 30 Car. 
2. Strode and Berager, 2 Lev. 243. The judgment to the con- ,.. 9 
wary given by three judges againſt the opinion of Scroggs in the x i. Rep. = 
common pleas, is faid by the report to have been reverſed in B. R. 343.—Prec. in 
(as he heard) though it was argued, that the words of the will Chan. 489. 
were p enough to paſs the lands to the grandſon ; for the ad- O- ms ; * 
dition e only imported a diſtinction between father and ** Kg ow 
ſon while living; but that the father being dead at the time of the tion. Gilb, 1 30 
republication, the grandſon might properly be deſcribed by the 1 P. Wm. 343 
name of fon. 2 Mod. 313. 8. C. 1 Vent. 341. 2 Fon. 135. 2 Med. 258. 
Raym. 408. DF | | | 2 Ali. 268,— 


; a 7 4 Burr. 2512, 
(E) Of Revocations in Equity. ee way 
1. Man makes his will duly executed and atteſted according STS 


to the ſtatute of frauds and perjuries, and at the ſame time C. 345. Dr 
in like manner executes a duplicate thereof ; ſome time after the ., 3 F* 


. - ; 0 : % | a 4. 
reſtator having a mind to change one of his truſtees, orders his will = N 
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to be wrote over again, without any variation whatſoever. from the 
firſt, fave only in the name of that truſtees; and when it was ſo 
wrote over, he executes it in the preſence of three witneſſes, and 
the three witneſſes ſubſcribed their names, but not in his preſence ; 
after this the teſtator cancels the duplicate, by tearing off the ſeal, 
and then dies ; and the queſtion was, whether this ſecond will, not 
being good as a will to paſs lands, ſhould yet be a revocation of the 
firſt ; and if it ſhould not, whether the cancelling the other ſhould 
be a revocation thereof within the ſtatute of frauds and perjuries. 
And it was decreed, that neither the making the ſecond, nor the 
cancelling the firſt, was a revocation thereof; though in the ſecond 
there was an expreſs clauſe, that he did thereby revoke all former 

and other wills z wherein my lord chancellor took this diſtinction, 
that the ſecond was not intended barely a revocation of the firſt, 
ſo as to ſignify his intention of dying inteſtate, or without any will; 
but it was intended as an effeQual will to paſs the lands to the 
perſons, and in the manner thereby deviſed ; and therefore, if it 
was not good as a will to that purpoſe, it was no, revocation of the 

: firſt, but as it was ſuppoſed to be valid as a will for paſſing the 
(a) Yid. A.. lands by the ſecond; (a) and if. a man by his will deviſes lands to 
2 _ A. and after makes a ſecond will, and thereby deviſes the fame 
& 9. where lands to B. if this ſecond will be not good as a will to paſs the 
cont” to lands to B. it ſhall be no revocation of the deviſe in the firſt to A. 
point of for it is plain A. was to loſe only what B. was to gain; and if B. 
caſe ſeems gains nothing by the ſecond, A. ſhall looſe nothing that was given 
ve becn him by the firſt ; but if a man executes a ſecond will, which ap- 
; pears to have no other intention than to revoke the firſt, and to die 
inteſtate, though this ſecond be not in all circumſtances duly execu- 
ted as a will whereby to paſs lands, yet it will operate as a revo- 
cation of the firſt; and as to the cancelling or tearing of the firſt 
will, that is no revocation of it in this - 4 becauſe that was no 
ſelf-ſubſiſling independent act, but done to accompany, or in a way 
of affirmation of the ſecond ; it was done from an opinion, that 
the ſecond had eſſectually revoked the firſt, and therefore he tears 
the firſt, as of no uſe ; but if the firſt was not effectually revoked 
by the ſecond, that act of tearing the firſt will not deſtroy it neither; 
for tho' a man may by the ſtatute of frauds as effectually deſtroy his 
_ will, by tearing or cancelling it, as by making a ſecond; yet if he 
does make a ſecond, and intends that as a revocation of the firſt, 
if it be inſufficient for that purpoſe, as in the principal caſe, the 
tearing and cancelling being only in conſequence af his opinion, 
that he made a' good ſecond will, ſhall not deſtroy the firſt ; but it 
() By the ought to be ſet up again in equity. Zi. 1716. Onyons and Tryers 
29 Car. 2. decreed. | Vide 3 Mod. 220, 258. 3 Lev. 86, 87. 
—— o _2. But if a man cancels or revokes either the duplicate or original 
deviſe in writ» will, this is an effectual (a) avoiding of both, they being both but 
ing of lands, One will, and therefore muſt ſtand or fall together. 2 Yern. 742. fer 
tenements Curiam; and ſaid to have been ſo reſolved in Sir Ede. Seymour's caſe. 
or hereditaments, or any clauſe thereof, ſhall be revocable, otherways than by ſome other will 
or codicil in writing, or other writing declaring the ſame, or by burning, cancelling, tearing or 
- obliterating the ſame by the teſtator fimfelf or in his preſence, and by his direction and con- 
ſent, but ſhall continue, c. unleſs altered by ſome other will or codicil in writing, or othe: 
writing of the deviſor, ſigned in the preſence of three or more credible witneſſes, declaring 
the ſame. And by the ſame act, no will in writing concerning perſonal eſtates ſhall be repeal- 
ed, ner any clauſe or bequeſt therein altered by words, or will by word of mouth only, except 
the ſame be in the liſe of. the teſtator committed to writing, SE read to and allowed by him, 
end proved to be dane by three witneſſes, «us But where a man by will in writing deviſes 
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the reſidue of his perſonal eſtate to his wife, and after, ſhe dying, he by 3 mncupative codicil 
bed to S. all that he had given to his wife; and it was feed good; for by the 


degth of the wife, the deviſe of the reſidue was totally void; and the codicil was no alteration 
of the former will, but a new will for the reſidue. Raym. 334. | | 

. A man makes his will in writing, and thereby deviſes all his 3 Chan. Rep, 
** onal eſtate to his wife, her heirs and executors, in 155. 8. C. 
traſt to pay his debts and legacies, and then deviſes ſeveral lega- nd 20d tigt 
cies to his children and other perſons, and concludes, In witneſs all agreed| that 


whereof ] have, to this my laſt will and teflament, containing nine the econdwill 


ſheets of paper, aud to a duplicate thereof, to be left in the hands of tho not ſealed 


fach a one, ſet my ſeal to every ſheet thereof, and to the laſt of the ſaid and ſubſcribed, 


ſleds my band and ſeal, in the preſence of three witneſſes, who all fraud died, 


ſubſcribed their names in due form of law; afterwards the teſtator 


being minded to add other truſtees to his wite, and make ſome br the perſo - 


little alterations in bis will, ſends for a ſcrirener, and gives direc- nal eſtate, i 
tions to prepare a draught of inſtructions for another will, which beit 4g. 


omiſſus out of 


the ſcrivener does accordingly, which the teſtator read over and ap- the ſtatute, and 


proved very well, and ſets his hand to it; and being at a tavern, then it was 


thinking he had now made à new will, he pulls out of his pocket good at com- 


the firſt will, and tears off the ſeals from the firſt eight ſheets, mon law. 44. 
which the ſcrivener. ſeeing, aſked him what he was doing? Why x6. 
{ſays he) I am cancelling my firft will, Pray, {ſays the ſcrivener) 
bold yo the other will it not per ſedted, it will not paſs your 
real eftate for want of being executed purſuant to the flatute of frauds and 
ferjuries. I am ſorry for that (ſays he) and immediately deſiſted 
tom tearing of any more of the ſeals, and in ſome ſhort time after 
dies, without having done any thing further ta perfect the ſecond 
will, or cancelling the firſt ; after his death, on applicution to the 
ſpiritual court by the wife, who was made executrix of this laſt 
will, they ſentenced it a good will as to the perſonal eſtate, and 
admitted her to prove it; and on a bill brought by the legatees 
againſt the wife and other truſtees, to have a cif performance 
of the truſt in the firſt will, and that the eſtate might be ſold purſu- 
ant to the directions of that will; it was inſiſted upon, that the firſt 
will was revoked, either by making of the ſecond, or by the tear- 
ing off the ſeals from the firſt. But lord chancellor held, that the 
ſubſequent will could be no revocation as to the real eſtate, not 
being executed according to the ſtatute of frauds and perj uries; 
and thatas to the tearing off the ſeals from the firſt eight ſheets, 
that not. beirg done animo cancellandi, was no revocation ; and that 
the ſeal remaining <vhole to the laft ſheet wras ſufficient, and in firifineſs 
it was not neceſſary that all the ſheets ſhould be ſealed; but becauſe 
the ſpiritual court had ſentenced the ſecond a good will of the per- 
ſonal: eſtate, his Jordſhip held it a good will for the whole perſonal 
eſtate, and that ſuch legatees of perſonalties in the firſt will, as 
ae left out in the ſecond, mult Joſe their legacies ; but for thoſe that 
had legacies by the firſt will, chargeable on the real eſtate, if the 
ſame legacies were deviſed to them by the ſecond will, that they 
ſhould ftill continue chargeable on the real eſtate ; provided ſuch 
legacies were not N or inlarged by tne ſecond will; for 
though the ſecond will was not ſufficient in itſelf to charge the real 
eſtate, yet ſince the real eſtate remained ell deviſed by the firſt 
vill, they ſhould be ſtill ſecured by thar real eſtate, for they were 
not deviſed out of land like a rent, but only ſecured by land, which 
before was yell deviſed j but for other new abſolute pexſonal legacies 
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they ſhould be chargeable only upon the 
a out 


deviſed by the laſt will 


N 
the to J. K. years, or in tho'a | 
Gs) Videzx in fee be a total revocation at (a) law, yet in equity it ſhall be 2 
Rell. Abr, 616, revocation fro tanto only. 1 Ven 329, 342, 97, 141, 182, 
1 Salk. 158. 8. P. admitted to be a ſettled point in equity. 
5. So if a man ſeizedin fee deviſes it to J. S. in 2, or for life, 
and afterwards makes a leaſe to J. D. for years, this, even at law, 
margin rare during the g 
not appear further than during the term for years. Moumtagur and 
"Fefferies, 1 Roll. Abr. — „ 8 8 
6. So if a . pray ind a term for forty years deviſes it to 
his wife, and after the land to another for twenty years, and 
dies, this leaſe is not any revocation of the whole eſtate, but only 
during the twenty years, and the wife ſhall have the reſidue by the 
deviſe. Wilcox and Kent, 1 Rell. Abr. 616. 5 
7. But if A. deviſes lands to B. and his heirs, and twelve yeary 
after leaſes the ſame lands to B. for ſixty years, to commence after 
: his death, and delivers the deed to a ftranger, to the uſe of B. who 
| does not deliver it to B. till after the death of A. this is a revoca- 
tion of the whole eftate ; for both eſtates are not conſiſtent, nor can 
veſt in B. at the ſame time; and it was plainly the intention of the 
dieviſor, that B. ſhould have the leſs eſtate only. Hil. 45 Eli. Cole 
and Bulloch, Cro. Fac. 42. adjudged, tho' objected, that it was the 
r intention of A. that B. ſhould have his liberty to take by the leaſe 
S. C. ſays = or deviſe, B. not having agreed to the leaſe in the life of J. 
keeper ſeemed $* But if the leaſe made to the deviſee had been to begin either 
to beofopinion in Preſenti or futuro, in the life of the deviſor, it had not been a 
that it was not reyocation ; for inaſmuch as the leaſe might have determined in bis 
N 00» life, it was conſiſtent with his will. Co. Jac. 49. ver Curiam. 
„ ey 9. So where A, by will deviſed to his younger ſon a certain meſ- 
| theleaſe might ſuage for ninety-nine years, if three hives lived fo long, yielding and 
die before the paying to his ſiſter, the plaintiff, 20 J. per ann. until twelve years 
 teſtator, and old, and thence 40 J. per ann. for life; and afterwards the ſaid A. 


. for 300 J. fine demiſed the ſaid meſſuage to F. S. for ninety- nine 


| . „if three lives lived ſo long, yielding and paying 500. per ann. 
waa A — 3 the teſtator, his heirs and aſſigns; and tho' it was held at the 
judges of B. rolls to be a revocation, yet on an appeal to my lord keeper, he 
K. by way of decreed it to be no revocation, and that the daughter ſhould be 
Gn ; = paid her annuity ; and he ſaid, that the rule is, where a ſubſequent 
Abr. 769. M. a& ſhall amount to a revocation by implication, it muſt be a neceſ- 
3-8. C.- fary implication ; and the act mult be wholly inconſiſtent with the 


deviſe. Paſco. 1705. Lamb. and Parker, 2 Vern. 495. 
2 Freem. 117. 1g Soif A. deviſes lands to truſtees to pay his debts, and then 
3 2 to pay his wife 200 J. fer ann. for her life; and the teſtator living 
Goners Trever, ſeveral years after, his debts increaſed from 2000 /. to r0000 /. for 
Rawlinſen and 8009 J. whereof his ſaid truſtees were bound, and afterward A. the 


pay his dehts and the ſurplus to him and his heirs; and of opinion, 

the wife joined wich him in the fine and conveyance, yet thattheſurplus 

is ſhall be no revocation of the wiſe's 200 J. per ann. and . 
have the 200 l. per ann. out of the fi 1 f 


in fee and adj 

Prec. in Chan. 32. 8. C. the lords com- 
m and fine, nor deed cf truſt, be a total revoca- 
tion of the will, being made for particular purpoſes; but that after debts paid the widow 
tall have the 200 J. per aun. | | 

11. But in a caſe where Edward earl of Lincoln, had mort- 8 
need the manor of F. to the defendant Wynn and his heirs, for 8 _ 
12000 J. and afterwards, by his will, in default of ifſue male of his revocation and 
in the honour) for his life, with remainder to his firſt and other fo held is D. 
ons in tail mail, with other remainders over; and appointed that Proc carried 
ia houſhold-goods at his chief houſe at 8. ſhould remain there as _— 
loom to the next heir male, who ſhould be Earl of Lincoln, | 
md made Sir Francis Clinton executor ; afterwards the Earl (who 
mas very whimſical) took a fancy to one Mrs. Calvert, daughter to 
te lord Baltimore, and fancied he would marry her, (though it was 
ved in the cauſe, there never was any intention of ſuch marriage 
n her, or in any of her relations, nor any treaty about it,) and in 
this fancy he makes a leaſe and releaſe of thoſe premiſes to the de- 
kndants D and Townſend and their heirs, (in conſideration 
of the ſaid intended marriage, as it was expreſſed, ) to the uſe of 
limſelf and heirs, till the ſaid intended marriage took effect; then as 
v part in truſt for Mrs. Calvert and her heirs, in lieu of her dower, 
ud as to the reſt in truſt that the truſtees ſhould fell it, to diſin- 
amber that part limited to Mrs. Calvert, and the ſurplus of the 
money to his executors and adminiſtrators ; there was no further 
progreſs towards the marriage; and ſome time after the earl died, 
nthout any alteration of his will, and the honour deſcended to Sir 
Francis Clinton (who had but a very ſmall eſtate, if any,) who died 
bon after; and the plaintiff, his eldeſt ſon and heir, an infant of 
bout ſeven years old, brought his bill to have the redemprion of the 
rortgage, and a conveyance of the eſtate ; and the defendants A. 
b. and C. who were couſins and coheirs of Earl Edward, brought 
(croſs-bill, that they might redeem and have the eſtate conveyd to 
dem. And the only queſtion was, whether this leaſe and releaſe 
dere a revocation of the will. It was ſaid for the plaintiff, that the 
ar] had but an equitable intereſt/ (the whole eſtate being before 
Wrigaoed in fee,) and therefore it ought to be conſidered according 


he equity; and that tho? ſuch a leaſe and releaſe would have been 
be liesocation of a deviſe of a legal eſtate, yet it will not be ſo here 
ent er the rt the law goes upon in judging it a revocation is, 
ceſ- {Wauſe the leaſe and releaſe is a conveyance of the eſtate, and fo 


tcceſſitate ret a revocation of the deviſe ; and it is plain the law 
pes upon this, and not upon any ſuppoſed alteration in the perſon's 
ul; for if a man makes a will, and thereby deviſes lands to J. 8. 
al his heirs, and afterwards atticles to fell the lands to J. D: 
ad his heirs, and receives the purchaſe-money and dies before any 
Mreyance made, theſe articles will be no reyocation of his will; 
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tion of his will ; and the court of chancery is ſo far from following 


a a revocation of the deviſe, and yet in equity it ſhall be none farther 
than to let in the mortgage; and to this purpoſe were cited ſeveral 


| fide ort'other, it was concluded it ought to interpoſe for the preſent 
earl, and that he ought to have the redemption of the eſtate, as 
deviſed by the will of earl Edward. For the defendant it was| 

_ faid, that ſuch a leaſe and releaſe would have been a revocation of 
a a deviſe of a legal eſtate, and that equitable eſtates are governed by 


heir, who is always favonred in all courts : and as to the caſes 
it was ſaid the reaſon of that is, becauſe mortgages are not conſi- 


mortgage. Trin. 1695. the earl of Lincoln and Rolls & al, Show 


and then gave all the reſt of his real and perfonal eſtate, after al 


with divers remainders over; afterwards, by leaſe and releaſe the 


_ truſtee, conveyed feveral manors and lands in the county of War 


teſtament, ſhould direct or appoint ; and in 1710, Sir Job died 
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et it is as plain his mind and intention, as to thoſe lands, i: 
jon ET n 
and in caſe of an equitable intereſt, the leaſe and releaſe makes no 
ion of the eſtate, ſo as to induce a neceſſity of adjudging it a 
ation, as there is in caſe of a legal eſtate ; it is plain as to his 
intention, that he did nut intend any revocation or alteration of his 
will, unleſs or until that marriage ſhould take effect, for by the 
releaſe it is limited, that till -that marriage it ſhould be to him and 
his heirs, which is juſt as it was before; and that marriage having 
never taken effect, the eſtate continues juſt as it was; and it can. 
not be pretended, that-this leaſe and releaſe are any expreſs revoca- 


- 


[i 


the ſtrict rules of legal revocatiose, that it often relieves againſt 
them; and therefore if a man deviſes Blackacre to J. S. and his 
heirs, and afterwards mortgages to 7. D, and his heirs, this in. law is 


a KEMD Þ©Þ”—=n_ con —=- we 


caſes ; and therefore ſince the court of equity muſt interpoſe for one 


the ſame rules that legal eſtates are; and there is no fraud or cir- 
cumvention nor other equitable circumſtances, to make the court 
vary from that rule in this caſe ; and the will is in diſinheriſon of the 


put, where mo es heve been held to be no revocation in equity, 
dered as conveyances of the eſtate, but only charges upon it; and 


my lord keeper was of this opinion, and decreed the plaintiff 's bill 
to be diſmiſs'd, and the coheirs to have the redemption of the 


SF SFr 


P. C. 154. and the decree affirmed in the houſe of lords. 
* 12. So where Sir Jobn Huband by will in writing dated the 
12th of Feb. 1708, deviſed ſeveral pecuniary and ſpecific legacies 


his debts and legacies paid, to Fohn Pollen, on condition he took 
the name of Huband upon him and the heirs male of his body 


30th of Aug. 1709. Sir John Huband, together with J. S. hi 


wick, to truſtees and their heirs, to the uſe of himſelf for life with 
out impeachment of waſte, and that the truſtees and their heir 
ſhould execute ſuch conveyance and conveyances thereof, as the ſai 
Sir John by writing under his hand and ſeal, or by his laſt will and 


without altering or revoking the ſaid will, or making any othe 
appointment touching the ſaid real eſtate ; and the queſtion wat 
| whether this leaſe and releaſe were a revocatien of the will, 
not; the original bill of Pollen being to eſtabliſh the will, and tl 
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croſe-Hll to ſet afide the will, and have an account of the profits 
and it was decreed, that the leaſe and releaſe were a revocation of 
the will. Mieb. 1712. Pollen and Huband. 
12. A. having iſſue four daughters, and no male iſſue, deviſes 
lands to truſt-es, in truſt to permit his daughter S. to receive the L. If thiscaſe 
rents and profits until her marriage or death; and in caſe ſhe r gg 
married with the conſent of two of the truſtees and her mother, P. 1 think 
then to convey the premiſes to her and her heirs ; but if ſhe died it was. S. Can- 
before marriage, or married without ſuch conſent, then to convey * 112-2), 8. 
to other perſons ; afterwards S. marries in the life-ttme of her 
father, and with his conſent, and he ſettled part of thoſe lands on 
her and her huſband, and died; and it was held, that this ſettle- 
ment was no revocation of the will, as to the deviſe of the other 
ands. Mich. 1716. Clarke and Berkley, 2 Yerii. 720. Vide Where 
« deviſe ſhall be a ſatigſaction, title deviſe, letter (L.) 
14. A. made his will, and thereof his brother executor, and 
deviſed unto his executor all his eſtate both real and perſonal, and 
four years afterwards he marries, and then by a codicil makes his 
wife his executrix ; and the. queſtion was, whether the brother 
hould have the perſonal eſtate ; and it was urged, that he ſhould, 
fr he does not take it as executor only, but by expreſs words of 
ft in the will; and it appears, that there was not only a benefit 


ntended him as executor, for even the real eſtate was deviſed to 

um; but it being in proof, that he had not any the leaſt real eſtate 

n the world, it was ſaid by my lord chancellor, that the perſonal 66 
cate was deſigned him only as executor ; and it was thereupon V.. X 


kerreed far the widow, the executrix. Mich. 168 1. Wilkinſon 1 Will. Rep. 
ad i Fa. 239. ST 5 : 1 
19. J. S. being a bachelor, made his will, and deviſed a le TY 
of 98041 to his brother, and other legacies to other e ee. 8 
leniſed his rea! eſtate to Elz. Claſe and her heirs, and afterwards at the rolls, $ 
ntermarries with the ſame Elia. Clae, and died, leaving her prive- Decem. 1701. 
unt enſeint with a ſon, without making any alteration in his will; where Sir Ja., 
ud the main queſtion in the caſe was, whether this alteration in om _ | 
he teſtator's circumſtances did of itfelf, without more ado, a- a N 
nount 20 a revocation of the will. Thoſe who argued for its being riage, and hav- 
.reyocation, relied on the caſe of one Ayres, (a) in which it was ing children, 
volved by the judges, that where a man that was unmarried made = a revoca- 
will, and devifed away his eſtate, and afterwards married and had 3 —4 
child, and died without making any revocation of his will, that diimiſſed the 
tis alteration of circumſtances was in itſelf a revocation of the bill of the 
vl; and a cafe was cited out of Cicero ()), where one thinking legatees claim- 
is fon dead, I: ifed his eſtate to another, yet the fon returning, ing legacies 
eld he ſhould have it, becauſe it was not to be ſuppoſed he would 4 
hre diſinherited him without reaſon. On the other fide it was will; and he - 
wed, that tho” alteration of eircumſtances might in ſome caſe reporter adds, 
mount to a revocation of a will; yet not in this, for here is that he finds in 
thing but what a reaſonable man might do, nothing unjuſt or my 4. wk 
vjuſtifiable ; it appeared he had an intention of marrying Elz. jj. 7 q 
loſe when he made the will, though perhaps he might not know, 8 in 7 
Then he died, that his wife was enſeint; or if he did, yet it is not following re- 
ried the order of diſmiſſion, and decreed the payment of the legacies. (a) 1 Will. Rep. 
b. S. C. cited by Sir Jobn Trevor, maſter of the rolls, and appears to have been the caſe 
He and Eyre, {aid to be reported to Sir John by Treby C. j. and ſome eminent Civi- 
1 in a note. /b) Vid. Cic. de Oratere Caiitab. El. Pag by, 102. W Dig. Z. alt. d. 
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Write, - 1 
uncommon. for many, who are kind to, or fond of their wives, 
the 


Jeave their children wholl in their power, to make 
duciful e 
heir as well as his, and would have the eſtate as 
not diſpoſe of it from him. Lord keeper was clear 
that alteration of circumſtances might be a revocation 


Trin. 1502. Brown and phon. 
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CAP. L. 
Writs. 


(A) 07 Writs of Error, and Writs mandatory, when 
to iſſue 1 


(B) Of ſuperſeding Writs for what Cauſes. 
(A) Of Writs of Error, and Writs mandatory, when 
to iffue. %%%» 
1. A Being indicted for not coming to church, and founc 
* guilty, application was made to the Attorney General; 
they might bring a writ of error; but he refuſed thereof; and 
t the lord k=eper was moved for ſuch a writ z but he 
 faid, that though he had the cuſtody of the great ſeal, yet hel 
| would make no uſe thereof, but according to the courſe of the 
d therefore could not put the ſeal to a writ of error, t 
it had been firſt ſigned and allowed by the attorney general; and 
| he took it, that a writ of error in a criminal matter was ex gratu 
Regis in all caſes, but where proviſion is made for the fame b 
the ſtatute, and is not due ex debito Frffitie, or de curſu ; but wal 
there were real error in the caſe, and a writ of error was not 
| ſovght for delay, the way was to petition the king, and he woulc 
give directions for inſpecting the proceedings, and ſee if there 
real error, or whether a writ of error was ſonght purely for delay 
 Paſch. 1683. Cracole and Crdwle, 1 Vern. 170. And the Attorn 
| General ſaid, that A. being indicted on the ſtatute 3 Fac. l. 10 
error could avail him, and the indi ctment could not be quaſhed, no 
the proceedings avoided; otherwiſe than by conformity. 

2. A motion was made, that the lord keeper would grant 
mandatory writ to the chief juſtice of the King's Bench, to com 
mand him to ſign a bill of exceptions in the caſe of the lord CI 
£7 a', who were convicted for a riot in London; and they prog 
duced a precedent, where, in a like caſe, ſuch writ had iſſued out 
chancery to the judge of the ſheriff's court in London ; but th 
lord keeper denied the motion, for that the precedent they produ 


3 for y you may tender a bill of exceptions which has 
allegations in it, and the like; and then he is not bound to 
it ; for that might be to draw him into a ſnare; and ſaid, if 

had wrong done them, they might right themſelves by an 
caſe, and if this court had a power to grant ſuch a 
rit, the ſame was diſcretionary only, as wwrits of error are in crimi- | 
nal caſer, which are diſcretionary, and not de curſu. Ca.] Trin. /. } Writs of 


1683. 1 Vern. 175. TEE error in crimi- 
(B) Of ſuperſeding Writs, for what cauſes. : By . 


Being excommunicated for contumacy, and a writ of De Regirz and in 
© excommunicat” captend” awarded, it was moved for a Super ſuch caſe a man 
ſedeas to the writ, by reaſon that the /ignificavit was general and 
uncertain z but it was faid by the lord chancellor, that a ſuper/+- — 
if the excommuni - he will then re- 
cation were not for any of the offences within the ſtatute 5 ER. | 
nag = 


chancellor fay. of error. 1. 
was a Super ſedeas of it ſelf. Mich. 168 1. T . 175 
Sneller, Rufſel & al. b 

2. Upon a motion made for a ſuferſedeas to a wiit De Caution 
admittenda, for that they had taken a writ to the ſheriff, without 

any affidavit filed, that the biſhop refufed to admit of caution, and 

for that reaſon a Superſedeas was awarded ; and the lord keeper 
declared, that finding this court often troubled for writs De cau- 

fone admittenda, he thought the right of it was, that if there was 

a ſentence for a man to pay money, or do any other thing in 

the ſpiritual court, a man ought firſt to perform that, before he 

i admitted to his writ De cautione for it is in vain to 

uke ſecurity Parere mandatis Ecelefie, whilſt a man refuſes the 
ſentence 3 but the reporter adds a Quære; for ſuppoſe a man be 
excommunicated for not coming to church, or not receiving the 
kcrament 3 how can he do that till his caution is admitted, and he 
dfolved ? Hi. 1682. Archbiſbop of York verſus 1 Vern. 119. 

* 3. An Excommunicato capiendo having been awarded, was on 
notion ſaperſeded before the return of it, for the generality of the 
ni ca uit whereon it was awarded, which was only that the party 
was excommunicated in Quadam cauſa appellationis & Duerele ; for 
the chancellor held clearly, that till the return of the writ, the 
court of king's bench cannot relieve him; and if this court cannor 
telp him neither till the return of the writ, he muſt in the mean 
ime lie in priſon ; and this he was clear in, without entering into 
he queſtion which was made in this caſe, whether, after the writ 
eturned and filed in B. R. according to the ſtatute 5 Ela. that 
urt had not the ſole power of proceeding on it; for till the writ 
Wturncd and filed there, they had nothing to do with it, either by 
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either to be given to the king before the iſſuing of the writ, and 


| Writs. | | | 
way af quaſhing or ſuperſeding it on motion; and two prece« 
dents were cited 10 Geo. 1. where ſuch writs had been fi , ed 
quia iniprovide eman', before the return in B. R. and he ſaid the 
caſes of Ning and Fowler, and of the biſhop of Sr. Davids, 1 Salt. 
293, 294, may be good law, as the were after the writs returned 


and filed; and yet this court could not be ouſted of its juriſdiction 


in the mean time, before the returning and filing of the writ in 
B. R. And lord chancellor faid, that at the common law the 
Excommunicato Capiendo was not returnable till the Pluries, but 
went firſt, and then an Alias ; and if that not obeyed, then a Pl. 
ries ; and if not then returned, then an attachment to the ſheriff, 
Hil. 1727. Barlow and Collins. OM 

* 4. Thomas Bambridge, late deputy warden of the Fleet, way 
indicted for the murder of one Caſtle, a priſoner in the Fleet, and 


acquitted ; and the widow brought an appeal; the writ was di- 
_ rected to the ſheriff, and returnable the firſt day of next term in 


B. R. being iſſuea out of the chancery; the writ was Quia Maria 


Calle fecerit vos ſirur per plegios A. and B. (naming them parti- 


culurly with their additions) de appelld ſud Fag. ideo prari. 
timus vobis quod attachietis per Corpus, c now it was moved 
in chancery to ſuperſede this writ, for that in truth no pledges 


| were found or entred, notwithſtanding the naming of them in the 


writ, as appeared by affidavit; and it was faid, that pledges in an 
appeal were grounded on the ſtatute of Weſim. 2. which ines ts. 
tice of vexatious appeals brought by perſons who had nothing to 
anſwer damages, in caſe they did not proceed, or that the ap- 
pellee was acquitted ; and the bringing of a man's life twice in 
jeopardy, was of ſuch conſequence, that if the appellor was not 
ſufficient to anſwer the damages, his pledges or ſureties ought, 
and therefore were they required to be real, and not fictitous per- 


ſons, like John Doe and Richard Roe ; and they ought likewiſe 


actually to give ſecurity to proſecute the appeal. That they could 
not move in the king's bench to .quaſh this writ, becauſe it 
was not returnable there till the firſt day of the term; and if 


they could not move to _— it here, a wan muſt lie in priſon 


without bail or mainpriſe for a whole long vacation, as Bambridge 
has done in this caſe, upon an erroneous writ, without redreſs. 
It was alſo argued, that the writ was abſurd, and neither 

nor ſenſe; for it ſhould have been Si Maria Caſtle fecerit vu 


fecur', and not Quia vor ſecerit, the word Quia relating to the 


time paſt, and the word fecerit to a time future; and that the 
precedents are, S: A. B. fecerit vos ſecur, in the nature of a 
condition precedent ; ſo that till the appellor has made the ſheriff 
ſecure, by finding of ſureties, he is not to attach him; or it ſhould 
have been Quia A. B. nos fecerit ſecur' ; ſo that the ſureties are 


then it is Quia nos, or to the ſheriff after the iſſuing thereof, and 
then it is / A. B. fecerit vos; and fo are the precedents in Raft 
44, 46. Co. Ent. and others; and the ſheriff may return to tbe 
writ, Nen invenit Plegios 5 and though it is ſaid in 2 Fon. 154- 
and other books, that the appellor may find ſureties at an) 
time before judgment, that cannot be; for then, if the appello 
finds that the appellee is likely to be acquitted, he will never de 
mand judgment at all, and then the party's life may be brought 

| | twich 
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again juſt appeal; and it was reſembled to an excommunicato 
capiendo, which is returnable in B. R. they cannot move there to 


— not id court, but in the ſheriff's hands; baut if the writ 
iſſued erronice or improvide, this court from whence it iſſued, may 


Writs. | yy | 
and yet, have no recompence in damages 


the writ till it is returned and filed, becauſe till then the 
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Abatement and Reviver. 


TW untiff abates the ſalt, 3 

When baron and feme fue for what they have a joint _ 2 
the death of the feme ſhall not abate the ſuit, In 

80 if the baron dies, 

But otherwiſe if the fait had been concerning the vis ieder 

BY OR e does 1 828 of te- 
nants in common, | 

The plaintiff's death, after a bill of Inte , abates not the ſuit, 

| Though by thedeath of Ceffui que Truſt, the fuit abates as to him ; 
3 a ainſt him, and his truſtees to convey, 

the truſtees are obliged to convey, for the death of — 

party makes an Seen ouly guoad himſelf 

The court will order 5 dut of court to a perſon intirded wit, 


by a decree, notwithſtabding the death Win of the Nabe, - 


A deviſee cannotrevive, - | vs 


An aſſignee may by ſcire faciar, - : 
u he may for want of __y quere, but 1 may ' bring 2 bill 
revivor 


In an original bill to ſupply the want of privity, the party ſhall have 


the ſame advantage as if it was a bill of revivor, 0 = | 
A bill of revivor may be brought againſt a deviſee, 5 
In mutual account the defendant as well as the plaintiff may revive, 
That the defendant may in any caſe revive as well as the plaintiff and 

if there are ſeveral plaintiffs who refuſe to join in 3 the — 


they may be made defendauts, 1 
- A creditor admitted to come in may revire, 1 
M./uſt revive againſt all, but not "IT they have 1 


May proceed againſt the huſband without "_—— _ = mt | 
tratrix of the wife,  — 


The heir or executor of the party FEY may revive, = 
A ſuit may be — by an original bill, bill "> vena, or fire 


factias, 


Bill of revivor upon a a bill of e hes, . 
Naming a party defendant in the bill of revival, who was no party 
to the original ſuit, - - . 


After a decree the ſuit regularly'to be revived by ſeire facias, 


| Aﬀter a cauſe has ſlept * months, there -_ be a * ad 
fariend attornat', - 


Account, 
Matters of accountproperin equity, againſt whom it lay at common law, | 
HA ſurviving factor muſt account, - - - a 
An > quay mult account, - - — — 
Ani nat not compellable to account, - "* - 
A reciverto a truſtee muſt account to cus que m_ > - 


Whre à perſon who receives a thing as a menial ſeryant, ſhall not 
ke accountable to any other except his maſter, - . 


he V b E K. 


ai cdeger of marines intitled to an account 5 

ite perſonal pay and pay of ſervants, 
Entring into lands accountable for mean mus, 8 
Intruding on an infant accountable, . - 


Part-owners of a ſhip accountable to each other, 

Two purchafers, if one has abatements made him of incumbrances, 
yet in accouat he ſhall not be allowed them excluſive of the other, 

A mortgagee or truſtee'tobe allowed what they paid a ſkilful bailiff, 

Mother not allowed to diſcount the maintenance cf her child - 


An extravagant demand not allowed in diſcount, - | — 
Lands inced for railing 5500. — they enter, how 
5 account, * 
Eſtoppel and diſcount between merchans, „„ . 
Diſcount, natural juſtice in all caſes, — 3 = 
Diſcount, though 1 1 may make a in executors, _ . 


Diſcount allowed againſt the aſignees of a 3 
But if a member of a company, who is indebted to the company, be- 


Pige Caſe 


comes a bankrupt, they cinnge Siſcoun: Heir dig, or rewin his | 


ſtock, dut muſt come in as creditors with the reſt, 


A man who charges himſelf, by his books Sc. in account, ſhall be al- 


lowed to diſcharge himſelf in the fame manner, 


* dene enn pantcolr, may be put to prove the whale, 


| Where an account is of a long —— WEBe WnnT ts 
prove ſatisfaction on oath, - 

The defendant on account ſhall be diſcharged by his own oath of ſums 
under 40 s. but muſt me: tion to whom paid, and for what; but 


the plaintiff ſhall not charge him on oath with ſuct?®ſums, | "I 
A good bar to demand of an account, that the goods taken in execu- . 
| tion were offered the plaintiff at the ſame price the party gave for them, 


A party altering a bundle of papers, his whole account diſallowed, 
Seizing all a man's Papers, and impriſoning his perſon, VASE n 
good bar to a demand of an account, 
Where an account once ſtated ſhall be 1 3 


If made by combination to the prejudice of a third perſon, ſhall _ 
An account between all the parties who could be * at the 


time, ſhall conclude all others, | 
A bill for an account allowed in chancery aker an account decreed, 
in the ſpiritual court, 
An account acquieſced under a low time, ſhall be concluſive, - 
Vide title Trods and Mert bandiæe, p. 375 


Aanin . vide title Executor and Admin i/trator, P- 28 5 


Afidavits. 


A 3 who comes into equity to be relieved on the loſs of a YOu 


mult make affidavit that he has not the deed, = 

But if he only prays a diſcovery, need not, - 
If his bill prays relief generally, ſuch relief ſhall be a — to the 
want of the deed only, and therefore no . nec Wy. — 
Pleas of privilege to be om oath, p 
| Plea of outlawry to he on oath TE - - - 
| Fleaofaformerfuit depending forthe ſame matter, need not be on oaths 
Sufficient to file an affidavit before the attachment is returned, 
Not ſufficient in an affidavit to ſay ſuch a one is a material witneſs, 
and beyond ſea, without mentioning the point to which he can ma- 


terially depoſe, =" . OT. 
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The oath of the in agg. in edn frre, 5 
C under 40 for. 
which vide title Account. 2M - 
Agreements, Articles and Covenants. 

Equity will decree x execution of agreements in — * * 


is re by action at common law. 
But ſuch a ts muſt be entered into without rand or jrgrine 
and be reaſonable, N | - 


An 


decreed, 


t in nature of a 


An agreement b 
Page 


wy 


, decreed againſt the heirs of — huſband, -- 
TI to lcare the lands to the heir 


1 a title in conſideration of 288 en 8 


during life, 


An agreement by one to leare his brother his hade, if be himſelf died 
without iſſue, being made on the brother's marriage, and in oon 


deration of his receiving a certain portion, decreed, 


OY NE II and a guantom dannifcat 
reed, . . 


| An agreement to ſctle lands of fuch a value on a wife, melde made 


up ſo much, and the va'ue proper 

A bond with — to ſettle lands 
is ſaved at law 9 8 the * 
Su A * 5 

But equity will not —— an agreement attended with hard cir- 
cumſtances, 8 et 


to be ſettled by a maſter, 


So if it be fraudulent, e 5 . 1 : Po 


So if 1 it be -uncertain, 

So if it be attended with ſuſpicious circumſtances though no fraud 

actually proved, 

Agreements by the ſtatute of Frouds and Fd muſt hel in writin; 1 

If it be part of the agreement, that it thould be reduced into writing, 
whether equity can inforce it, the ſtatute being made to * 
uncertainty, perjury and contrariety of evidence, 

If the party confeſſes the agreement by anfwer, it will be decreed, 


So if part of the agreement is executed, but the reducing of it into 


writing is prevented by fraud, 15 7 3 


A deſeaſance decreed to be executed after an abſolute | conveyance, 
purſuant to. a parol agreement, 

An agreement ſigned but by one of the parties may be decreed on the 
circumſtances of frauds, | 

Tho? an agreement be Fgned by one party, it is wha me laue 
of frauds, 


wager 7 
the intended huſband to ſettle a j 8 of fuch a va. 3 


dy ſuch a day, — 


Minutes of a marriage: agreement will be decreed, if the marriage way 


conſummated, and the father of the wife privy and conſenting, 
Where a parol agreement is in part executed, _ - 
A note of an agreement ſigned by one of the pron only, | 
A leaſe ſigned by one of the partics, 
Where ſeveral agree by parol, and one only * ies, . 
Where part of the agreement is executed, RE. 
An agreement in writing may de tliſſolved by Xs 5 


A letter wrote by the father, promiſing to give ſo much as a _ 


2 ſufficient to take the agreement out of the ſtatute, if the 
ther was afterwards privy and :onferted to the marriage, — 
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5 Dede the faber by letter promiſed 1000 L. but ia the letter dif. | 


fuaded his daughter from marrying the PR 3 and the court 
would not decree it, - 
Farol agreements relating to goods and chattels, when to be 3 | 


cretionary in equity to aid or ſet them aſide, | 

| A deviſee 1 not be aided againſt a voluntary {-ttlement, 

But a voluntary agreement may, on certain I, be decreed, 

O—_— 1 i 

But if the heir younger children are cg. 5 provided or, ma 
refuſe or interpoſe, ; 7 

A ferrant is more than 2 volunteer, 

Vide td purchaſe and purchaſer, who del be deemed a purchafer for 
. — by — iſhioners with A. the 
greements, by whom, by two W1 to pave 

Bern, fal Und them, and their remedy is * e other 


An agreement byificentenantato vides cn ſhall bind thereſt _ 


* to ſtint a common, 
agreemen 

Vide title heir and ancgſor. 

„ oſ „ copyholder cannot bar his widow of her widow's 
e F 


Howfar, theagreement of a feme corert ſhall bindher; butforthis ride, 
Title Baron and feme, - 
A ſcrivener or agent bound to perform an agreement he entered | into. 
in behalf of his client, | 
How far one perſon's agreeing for 3 ſhall had him, - 
Agreements are to be executedaccordingto the intention of the parties, 
An agreement will not be decreed after great-length of tienes = 
Muſt be performed according to the time prefixed, 9 
Agreement to transfer ſtock, the ſtock muſt be bed! in I + I 
Covenants or agreements that bind the perſon or eſtate, „ 
Covenants to make further aſſurance, + ; | 
Covenant to grant a rar chr, aher purchaſed. lands will be made 
liable, | - 
Covenant to cleanſe a \water-courſe runs with the wad. 5 . 
Relief when the agreement is not ſtrictly performed, - 


A ſeller of church lands without covenants relieved again the 15 


purchaſer, who loſt the lands at the reſtoration, , 
do where the land was evicted, butnotby one Calming underthe cons; 


A creditor agreeing to take his money pony uch a day, if not 


wi ”_ I. if id fuch a d Ge. 
se; 1 paid ſuch a day, Oc. 
do where a leite covenanted to * out 200l. on pho — _— 
ſuch atime, - | T. 

Relief 1 

but p bergan of rnd cans be reheved enn tothe terms 


* agreement, 
Amendment. | 
Þ what caſes abill maybeamended, andat whattime, ons * pay- 
ment of colts, = 


Kay be amended when there are not proper partes, 
” — 2 manor in order 1 eli 
ec om, - - 


Voluntary agreementsbind the parties themſelves, but * held df | 


t ef tenant is ul, bow far it ſhall bind his is, OE 
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ne INDEX. 


A conveyance ſer forth in a bill without date amended, * * 
8 affidavit of ſurprize amended, 
But muſt be upon payment x9 ; ſuch motion denied, 


The Title of an crder amended, | 
In the title of aa Thomas inſtead of Joln not allowed 
to be amen ded, 


A. anuity and Rent-charge. 


Lands not originally charged made hable to an annuity; the lands 


originall y bound being fold by truſtees for payment of debts, - 
Tithes pre? 4 liable, the ger s glebe not being ag flfcient , 
After purchaſed lands made liable tu an 22 - 


An annuity granted toayoung girl 

odut df lands in wich de bad oo wre. Ken purchaſe 
made liable, 

Iſſue in tail, whether i j to the 3 


Equity will make a pe . other If the eu. 


know where to deſtrain, + 
So if it does not appcar what kind of rent it was, 


80 if the party does not know the boundaries of the kd; 5 5 to 


be able to declare with ſuſlicient exactneſs, 


| So if the grantee is hindred from Gs. or the lands rurned 


into tillage, | 
Vide title rei; but if there be an — at law, _—y vill rarely 
grant any, or change the nature Z of the rent, 
A rent- charge may be apportioned in . in caſes in which i i 
cannot be apportioned at law, 


A grantee of a rent-charge ſhall be reſtrained from lerying the wh 


rent on one N of the lands only. 

A rent-charge 

part ofthe lands deviſed to her, yetthere ſhall be no apportionment, 
| Rent extinguiſhed at law without conſideration or agrecinent ſhall be 


ettled on a wife by way cf jointure, ad afcorwards. | 


Telieved againſt in equity. - - 3 
Levying a fine, and mortgaging the lands td the grantee « of! a ient· 
charge no n 4 — — 
Anſcuers, Pt: eas ang Demurrers. 
"IF POPE ſulfcient, ar not; > - 
That Z. bath peruſed the anſwer of P) md believes i it to be — 
When ſufficient, 6 10 
Syfficient to: give a full anſwer to the thing in demadd; — | 
An executor mult anſwer as to a e, of aſtets, tho he denies 
the debt, . 
Vaying he believes and hopes that a debt i is oak, when; 5 cken, - 
That he received gd more to his remembrance, ſufficient, - - = 


Ina ſecond d niwer the defendant muſt anfwer the Exceſtions taken, 


to the fiſt, 


An inſufficient a 8 put iQ by one 3 1 the like "I 


put in by a ſecond, the court will judge of Win of tbe 
lecond, without ſending it to a maſter, 


A man may conclude, charge and diſeharge himſelf by his BY 


A deſendant may in ſome caſes be held down to his anſwer, but not 


where a n, to avoid a ſequeſtration, owned he was ſatisfied 


a dedt, ip Bin 
A purchaſer | not bound by an N dw} in his * "I — 


May 77 and Gicharge 3 but for this vide title account, let- 


ter (B) - 7 
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Pleas, the different kinds, 2 


Outlawry, on good plea to a bill brought by an executor | 2 37 
Plea of a former bill depending, | 37 
Plea of parties wanting; but for this vide who are to be parties to the 
_ ſuit, title Bill, letter (B) - - - 37 
Negative plea: when good, 37 
A purchaſer muſt plead that he had no notice; 3 bu for his vide title 
4 alice. 6 | - 37 
Plea of privilege, when TY | - - 8 37 
Where a "pled ſhall be ſaid to be well pleaded, 8 - 38 
Plea of a former ſuit depending, - 38 
Muſt aver that the party appeared t to ſuch former ſuit, put f in his an 
ſwer, Ge. 39 
A plea muſt aver the * pleaded — - - 39 
Cauſes of demurrer, 39 
That things of a diſtin& nature are joined i one ll ogeinlt different 
defendants, 39 
But not where the bill charged cadets, . _—_—y - 39 
Where a perſon by anſwer may over-rule his demurrer, - 40 
May demur to a bill which ſeeks a diſcovery of athing which may cauſe 5 
a forfeiture; vide for this bills of * title Bills, 40 
W of hard uſage BY 
to his wife, 40 
Not proper to demur to a bill for ſcandal, but the bill to be referred, 
and the ſcandal to be expunged, 40 
Where a on by his own bil fhews that he hes no right, + good 5 
cauſe of demurrer, - 40 
Arbitrators, if they are made parties, may demur, for there can be : 
no decree againſt them, 40 
To a bill brought againſt an heir for payment of a bend; he may N 
demur, unleſs it be expreſly alledged, that he is bound, 40 
A witneſs cannot demur to an . though it be not peri ET 
nent to the matter in iſſue, 41 
There can be no demurrer to a ſubpena in nature of a fire haun 41 
Whether there can be a demurrer to an anſwer, 41 
Defendant may anſwer, plead and demur to the ſame bill — 4 
Where there is a commiſſion to take an anſwer . the defendant 
- .__ Cannot put in a plea or demurrer, -. "48 
When there is a plea and an anſwer, the plea muſt be * firſt, | -.;.48 
Where a perſon may waive his plea, - 41 


May aſſign cauſe of demurrer * bar, paying colts, = 42 
Though a perſon may plead to one part of a bill, and demur to ano- 
ther ; yet he cannot, becauſe of the inconſiſtency, * and demur 


1 and the ſame part of the bill, » 42 
A Replication muſt be to the anſwer as well as the plea, „ 
Where an anſwer ſhall be taken as true, there being no rejainder, - 43 
Aſter a plea, or demurrer to a ſpecial * the my | 
put in a general replication, 43 
After a cauſe has been ſet down to be heard on the bill and anſwer, 
the plaintiff on paying coſts may reply, . - <5... 
els. 


Aſſets in the hands of an executor, vide title executor and — 
tor, p. 241. 


Aſſets in the hands of an heir, title lein, p- 75 
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een gument and Privity. | 
Ole in vio ma be aſſigned in equity, tough nor law, "> is - | 
A a crediine hl noe, — 44 1 
A bond to a creditor held good againſt commiſſioners of | 8 
bankruptcy, 


| The aſkignee alone becomes intitled 10 the money; and payment to 
the obligee, after notice of the aſſignment, is not good, EW 1 


equity than in law, | * I 1 
Aſfignee of a leaſe, wet ele is detrped is not Kale ou. „ 
reat in equity, aſter be bas made a tender of it | — 47 2 


Though equity will compel ſuch aſſignee 10 pay the rent which be. 
came due during his enjoyment, though no privity remains, - 47 3 B 
The purchaſer of an inheritance liable to the covenants of the vendor, 47 q 
R Rn ge of the whole term who never 


- Where equity vil make the execytor of the leſſee ale, rather chan 8 
; * "47-9 
"Olin vide title, proceſs, * 352. 
Average, vide Contribution and Average, p. 113, 


Award and Arbitrament. 

Awards which are void at law, are ſo in „ - = 48 I | 

As if they differ from the ſubmiſſions, = on. | 
Conditional ſubmiſſions, how conſtrued, and how they award on fuch . 

ſubmiſſions is to be made, 3 


Parties to the ſubmiſſion, one perſon may cording 5 another by au- 
thority; whether a ſolicitor s conſent meide his , though | 
an attorney's ſhall at law, 8 
Where two ſubmit jointly, and another ſubmits. for himſelf, yet the ES 
- arbitrators may make an end of any differences between thoſe two - 
— who jointly ſubmitted, - - „ 
At what time the power of an umpire commences, cannot make his 1 
umpirage the ſame day the arbitrators have à power to make their 
award, and where their power is determined by chuſing an umpire, 49 
If they chuſe an umpire by chrowing ho and pile, equity will ſet 
aſide the award, | „ 
A ſubmiſſion to an award may be revoked; fo though the ſubmiſſion be . 
made a rule of court; hat then the court will grant an attachment, 49 3 
Though arbitrators are judges of the parties own chuſing, yet if they 
are guilty of corruption, exceed their authority, 5 . equity will 
{et afide the award, . 5 
Will ſeldom decree an award l an infant, 3 I 
TF the award be jmpoſſible or repugnant, will ſet it abide, * wo. 
If unreaſonable, as by aw arding 49 5 . damages for calling a buch. : 
er bankrupt knave, _ 50 . 
Dut will be very cautious, if there appears no partiality, fraud . 
iy :ption, 8 . 1 4 8 FO oY 4 


** a | q = 
E 3 1 
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Buri the arbitrators appear to e A vill be ſet 

aſide, 50 

Where ehe are three bittere, and two of them by fraud or force | 
_ exclude the other, it will vitiate the award, or if they have 
private meetings, and admit one of the parties only, . 50 


So if 1 to have been 3 | 51 0 


——— or exceptions 1 


* will be allowed, ma” [3 
gese- nor diſcrerionary, but | 

2 

But it muſt be at the requeſt of petſons intereſted, | . + 1 


The creders who etiond for it may hve diſturged or r 52 
| The commiſſioners may after the bankrupt's death, 3 


The commiſſion abares | the king's deaths bes = new commiſſcn | 


may be-taken out, WY - al 


Where the chancellor will hear the proof offered by a creditor, though 


it was rejected by the commiſhoners, 33 | 


If the commiſſioners make a fraudulent diftribution of the bankrupt's . 


eſtate, it may be ſet aſide in chancery, even on a petition, 53 
But diſtribution on a * value of the bankrupt's eſtate may be Lag 
What i intereſt in the bankrupt can the commiloners abgn, N 3 
Whether the benefit of a covenant to have a leaſe s - 33 
May aſſign an equity of redemption, „ «ul 
A maintenance giver. the wife by her relations cannot be aſſigned, . a 
The benefit of a decree may be aſſigned, „ 
Equity will not aſfiſt in ſtripping the wite of a bankrupt of her por- 

tion, who is otherwiſe wholly unprovided for, | 54 


The commiffoners cannot * a on which is liable to a double = 
contingency, _ 54 
Who are allowed to come 1 as 8 ; one who lends the Wal 
rupt money after the commiſfion ſued. out cannot, though be had 
not notice, 54 
| Whether a wiſe who has a ood from her huſband be ef fo me 


can come in, = | 


J oint commiſſions againſt partners, or where one partner or member or 
a company becomes a bankrupt; how far the the joint ſtock will be lia. 
ble, and where the debts ines on the credit of the joint — 


ſhall be firſt diſcharged ; vide title Account, 8, 9g . a7: 8 


A vendor of lands not obliged to come in as a creditor for what re- 


mains unpaid of the purchaſe- money, ; - x6 


So if goods are conſigned to one who ſoon after becomes a bankrupt, 


equity will allow the conſignor by any means to prevent the goods 


from coming into his — 


Caſe 
. 
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Baron and Feme. 
How hire fu has by th death of one of. them; "vide date 
ment and Revivor, 1, 2 1 


by ;age, 

A term in truſt for a feme mh. 66 fort hee oeniep 
muchas if ſhe had the legal eſtate, and the huſband may, 

der conſent, diſpoſe of it, 

Bo if a term for years is created in truſt to raiſe 400 I. for a feme, 

A legacy given IIS COUT EG HE I, u 

do the wife is not good, 

Whether deviſmng a 
veſt in the huſban 

Where the ads of a feme before marriage are in derogation of the 

rights of marr 


- eſtate, ſettlement ſet aſide, - 
60 where the entered privately, the day before her marriage, into 
a recognizance to her brother, . 


Zo where a was made by the wiſe before her ma O 
al we Se. | 


Far y huſband not bound ty an agreement mage with te ft 
that the wife ſhould have power to act as a feme ſole | 
But a widow, before her marriage with a ſecond huſband, may aſſign 


auxer to truſtees the greateſt part of. her eftate, for the benefit of | 
the children of her firſt huſband, — 


How far the huſband is liable by the wife's aQs before marriage, . 

A man who marries an executrix is anſwerable for the aſſets to 
ctednors, 65 

Ts anfwerable to the heir for the per onal eſtate, although be took it as 

a portion with her, 

But the huſband ſha!l anſwer no farther than aſſe ts as to his 
hand, 

And in 3 caſes the creditor is ITY ged to follow the aſſets i in the 

hands of the executor of the firſt haſband. | 

Whether the huſband is anſwerable to tradeſmen for poods bought by 


the wife before — and which. come to his hands, the wife be- 


ing dead - 


By her acts during overture the buſband i is bound, as If ſhe 1 


money due to the huſband, and ſhe * received and paid —_ 
for him, 


Shall be anſwerable for 4 goods deviſed to the wife for Iiſe, if they are 


waſted or impaired, inoogh ſhe lived ſeparate from him, 
If a wife has a ſeparate maintenance, the huſband is not liable for 
| goods bought by her of z tradeſman, 
A feme covert may bind herſelf by joining with her huſband ; . we. 
ther ſhe can otherwiſe of lands than by ſine, 


Bound in « equity by her agreement 70 ſurrender ovlevy « fine, . 


When the Puſband and wife join in a mortgage of the wife's land, the 
beir of the wife mult pay the mortgage money, 

But by agreement it may, be made paynble out of the huſband's. per- 
ſonal eſtate, and in ſuch caſe ſhe aa have relief in equity, 
Joining in a mortgage of her eſtate ta buy a place for her huſband, 
and the huſband dying, this ſhall be looked upon as a debt due 
from the huſband, and to be paid out of — I hg 


alegucy v ber cat uſe, and not in ruſt fo het, þ 


A hd of Fedement. of boy lime, without the privity of 
TE | 


1 

59 a 

5 
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| Where though the equity of esa is lere to — 
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yet the wife ſhall redeem, OOO IE; * = 
Where the money received on che fle of his ah ſhall not be nde 

to the huſband's debts, 63 | 
Contracts or agreements between buſband and wife not Gffolred by Fa 

| the marriage, in equity, 63 

An agreement to ſettie lands on Wb ſubſifts in equity, though the * 

riage is conſummated before any ſettlement made, 63 
An executrix lending money to one whom ſhe afterwards married, 

no extinguiſhment of it, 63 
Entering into a bond to an intended wiſe, though extinguiſhed at law - 

by the marriage, yet good in equity, 63 
The hufband muſt make a ſuitable proviſion on his wife, when be ſues 

for her 23 the conſtant rule in equity, 64 
But if the huſband and wife demand the execution of à truſt of 4 


mp . it muſt be * 6 
ingly, 
A hacker of an infant feme ide to lands in fee ty 'acollateral an- 
ceſtor, cannot compe the huſband to make =Y 1 for he 
has nothing to co with the l. ee 64 
But in ſuch caie, if, the huſba ci me into equity for any favour, the 
court would make him do whe was reaſonable, 64 
Proceedings by and againſt baron and feme, they muſt both 3 join in 1 
uit for things merely in action belonging to the wife, . 64 
A feme covert, who has a ſeparate maintenance, may lue alone, 64 
So may a wife whoſe huſband is baniſhed by act of parliament, . 65 
If the wife anſwers, and the huſband ſtands out all proceſs of con- 
tempts, the bill can be taken pro confefſo againſt the huſband only, 65 
80 N a wife by combination refuſed to join 8 her huſband in a 
a, © 65 
A feme covert muſt anſwer alone, if the huſband i is not amenable, 65 | 
So an attachment was granted againſt a wife, the huſband not being = 
amenable, 65 
Thouę eh the wife's anſwer differs from the huſband's, yet it ſhall not 
dukes him, for ſhe can be no witneſs againſt him, „ be - 
The arrears of pin-money, if not more than a year's arrear due, ſhall 
be paid at the huſband's death, . 66 
Whether pin · money be a debt to be paid within «general proviſion by 
the a ont by will, for payment of debts, | 66 
A wife may diſpole of what ſhe has ſaved out of her pin-money, or 
ſeparate maintenance, 66 
An agreement by a femè not to 3 any part of the perſonal eſtate, 1 
but what the huſband ſhould give her by will, bars her of her 
paraphernalia, „ 66 
The huſband may devife the wife's paraphernalia, 6 66 
Equity will decree a feme covert a ſeparate maintenance ſuitable to LS 
Now degree, the huſband's circumſtances, &c. if the been turns 


> > 


+ wn = 


„ we 


> 


her away, or uſes her with cruelty, » 67 
Where the huſband offered to be reconciled to his wife » .& 
If ſhe is a lewd woman, . — 
Her fortune to be left in her father's "Re" 7 =_ 
The intereſt of her fortune paid her 67 


The huſband not liable to her debts when ſhe has a ſeparate main 
tenance, . . . 68 


4 
* 


— Dare to ker, adjudged . 8 ' 
otherwiſeifaj ture were ſettled on her adequate to her fortune, 
"Wha to the exeemtr of the huſband, and not to the executor 


3 aheration of e property, lo as to inde the tes 


tor of the huſband, 1 


A ſun of awarded to the wife bs an adds. | 
„ e the huſband, tho' ſhe * 


If fake and Game ave 
the huſband ſhall have the corn, 


Te vit cannot be a truſtee for the huſband, erde money cue 0 


e On en - 
Bill, whom to be brought ; the ki may foe in equity, 
2 may . . ho 


Bill may be 


covert without her 


Parties, regularly all that are intereſted are. to be mads parties, 67 


The grantee of a rent · charge muſt make all the purchaſers * 
But a charity ſhall not be put to that difficulty, 


All parties to a order muſt be made parties to the *. 


A truſtee for three cannot be called to ä one of them, . 


without making the others parties, 3 
But one legatee may ſue without the others, 


The bankrupt muſt be mad e a party, when a bill is | exhibited for a 
of his eſtate, _ _ = 


diſcovery 
Ex&mors muſt be made parties, mda co- .obligors, oc 


But if a party intereſted cannot be ſerved with l the cauſe may 3 


proceed without CTC, 
Muters by a bill in equity, | 


A il will ke for! recovering ancient quit-rents, though very del 


But chancery will not retain a ſuit by Eng/;ſb bill <6 Wa 10 J. a BY 


except in caſes of _— nor under the ralue of 49 J. * annum 
= RET 
Bills of diſcovery ; the attorney general may exhibit a bill to 4 
cover the real and perſonal eſtate of a perſon outlawed, - 


Whether he can compel a merchant to diſcover goods, the e 


of them being concealed, 


A man ——_ — may ſuzea bin 0 a penal _ 
ſtatute - 


jointenants, whether the vile or executor of 1 


brought ia behalf of an. infan tin ventre ſa mere, | a 
I 6714 bo» rand but not of a ous ; 


But a man may be compelled to diſcover a thing that would make i 


him a treſpaſſer, _. 

So to diſcover the owner of a. wharf, 1 enble the pho e bring 
an action at law, SE | 
3o to diſcover part-owners of a hip, . 5 


To diſcover who was tenant to a krechold, 1 in oe tobrinz a forme 


don, not allowed. . 1 


Nor a tenant to a precive on a ak conveyance, „„ 


2 


- 
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Not obliged to diſcover a magr which would abject « perſon i 6 | 


ſorſeiture of his eſtate, — 
Huſband not obliged to diſcover hard ulage to his wiſe, ? 
A bill may be. exhibited for a diſcovery „ perſonal 
eſtate before the will is proved, | 
Bill to diſcover a man's perſonal eſtate, , 7 
Muſt be after judgement and execution taken out, 


Where a perſon agreed not to trade to a 8 5 
n 11 bill which ſhould be 8 for a 


diſcovery, 
Bill 


Where one has the uſe of goods 

That «mater may fe his epretie within near, or liver up th 
indentures, . 6 

That an executor may not waſte the aſſets, . 55 


That tenant for life may pay the arrears of a 
By a ſurety to compel the obligor to pay the debt, 


Bills to prevent ++ Wha as where 1 of 


manor pretend a right, 
That one commoner may accept the like damages which another 
recovered at law, Ex . . = 
To avoid circuity of action, . - =: hy . 


Croſs bills, when to be exhibited, 


The defendant in one court of equity — « croſs bill i 
anotber, 


bill may be exhibited for dſcorery of more eridence, 


2 of. review, 


of interpleader, when — makes an end of the fuit as A 


to the plaintiff, 
Certiorari bills to remove a l cauſe out of the mayor's court 
May ſend the cauſe back, or retain it, 
Bills of review and reverſal, . 
Cannot on a bill of review examin new witneſſes, | 
The decree muſt be reverſed by what appears on the face of i it, 
No ſecond bill of review can be brought, 


The decree muſt be performed before a bill of review can be brought, 22 


But if che party makes oath he is not able, 
Bills original Faker a decree, where ſuch a bill Proper, 5 
A bill to have the benefit of a decree, | 
Where an original bill opens the firſt cauſe, 


„ 
* 2 


bill will be taken pro confaſſo, 


Neceſſary that it ſhould once a before hawks 10 taken, NE 
Being in in the fleet, and rug + 


confeſſo, 

Taken pro confeſſo againſt 2 quaker, Os 5 

But not after the firſt fummons, p 7D 3 

Bonds and nn 

A voluntary bond good againſt the * if there was no fraud i in 
obtaining it, | 

Shall be paid before legacies, | 

Conſideration of entering into a bond Fling in what caſes there 
1 4 be relief in equity 7 


No relief, if the Kaas may have full benefit, though not + punt 1 to 
the terms of e agreement, . . 


L * 
be . 
” 4 PR 
'» 


quia tinter, in vhat caſes proper in equity, TION 


th . 3 


Bill taken pro confaſo; * out all proceſſes of contempt; te 


to Os the bill was taken pro 


„ * 
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No relief aginſt a bool gen. toe a 1 of - in the 
army, though the obligor cannot get himſelf admitted, 

Nor for procuring $ periog to. be parker of one of te king's men of 
War, 

But where bond was entered into for payment of the profits of an 
office, and the office was taken _ by the uſurper, and the ob. 
ligor was relie ved, 

So where lands of a publick title came to the king at the reſtoration, 

Bonds entered into on an illegal cophideration, 5 . 

Bonds of reſiguation not illegal, | | 

Unleſs an ill uſe be made of them, by getting | money out of the 
incumbent, Ce. 

A bond given to a bouſckeeper for ſecret ſervice held good, waleſs 

was a common itrampet, | 

Or. uſed to pradtiſe i in that manner to wi in young gentle. 1 

A bond given to a young lady whom the obligor had debauched held 
good, being Premium Pudicitie, | 
A bond which tepds to create a perpetuity 1 as that tenant in tail 

; ſhall not ſuffer a recovery, 

But ſuch bond taken by a fatker from his f my beld 200d; 1 be 


2 ; — 4 N 


would not have entered into it, the father might bave made him wy 


only tenant for life, 8 
Lands ſettled in tail, with a bond not to commit walte, hall be deli- 7 
vered up, 1 . 


Unreaſonable bonds At to be 3 up,. | 

A bond entered into when a perſon is drunk, ſhall have no kee 

in equity, not for the money actually paid, 

Settling an eſtate on a brother, but taking a bond in a ſiſter 's —_ 

_ to ſuffer the wpther to come into the houſe, decreed 10 be ſet 
- 

Bonds given in Fraud of marriage rights and Agreements will be ſet 

aſide; as if the fon without the privity of the father gives a bond 

to refund any part of the portion, 

So if the ſon gives the wife's. father a bond to > refund 1000 l. of the 
portion, the portion being made greater, to have a better ſerdement 

made on the lon, 225 

But a ſon may give a bond to leare his wife ſo much at his death, 
beſides her jointure, and it will not be fraudulent, a | 

A bond to marry ſuch a woman or pay {o much mone 7. void, for 
marrjage ought to be free, . 

So a bond given by a widow that ſhe —_ not marry again, 3-3» 

Marriage-brokage bonds are void in equity, 

Lp the marriage be had between Finns of equal rank and 

ortune, 
Decree\d againſt 092 who marticd a woman to whom ach bond v was 


given, though the had no other portion, i 


A bong given to a father 10 procure his conſent to his daughter's mar- 
riage, when the daughter was intitled to her pores by a collateral | 
anceſtor, | is a marriage-brokage hond, 

A bon I takea by a guardian from the huſvand to give a leaſe, Gf 
is a marriage-brokage bond, 

Uoreaſonable bonds obtained from young | * will be ſet abide; as 

if two young he: rs, for 200 l. enter into a bond to pay 800 l. with- 

in three months after =tther of their fathers died, . . 
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So where lk which were worth but 200 i oecd fr $00 L and 
a bond given for the money, 


ö paid fre for one on the death 


80 though a bill was brought agaialt the heir, whe conſented 0 the 
_— moderated in equity, 

be carried farther than at law, 
Dl in « band, or the loſs of it, ſupplied, 
—3A & GUILS Re body of th bond by th 
Seele or 
AA 


* 
© . , 


helped, 
p a bond that is loſt or taken away ſrandulentl, 
ſt a voluntary bond, 


bound as at law, 


The obligee may ſue one without the other, though he who the 
money, but he can compel the reſt to contribute, * 93 

— ana canine” > 7 . 

| wy og be a good 5 Statute 
43 ZE. | 

A ſchool crete by he voluntary contributions of te inhabitants if 

no free ſchooll, no charity within the ature, . | 

Soif the lord of a manor ereQs a mill, 0 . 

To maintain a miniſter, . 


Where it ſhall be, good, though deviſed to a corporation, 
| Superſtitious uſes to which the king i is to appoint, . 
For ſinding a ſtipendary prieſt maintenance of an anniverſary, 13 


If lands are given upon condition to find a prieſt; this is a ſuperſti- 
5 tious uſe within the words, ge 


If be given to a ſuperſtitioue uſe, and to 2 good, the 
Gat | only have the ſuperſtitious part, jon king 


A deviſee who was made truſtee, owning it to be a ſoperſttiou aſe | 


decreed for the king, 
Deviſed to the poor indefinitely, | the king ſhall appoint, 


600 l. deviſed to ſixty ejected miniſters, decreed a — uſe, 


For maintaining three independent IeQurers, . 
For propagating the church of England in Series, — 


* = > VV 


Gee TY, * ted, 1 
Will ſupply the w ant of a furrender, 


Tenant in tail may deviſe lands to a charity, and it ſhall operat as an 


appointment, 

But a will by which lands are deviſed to a chariiy, muſt be executed 
as A . by the ſtatute of frauds and perjuries 

Equity e — a 2 882 in the 2 of the ching deviſed, or 
the perſon 20 

What ſhall be ſaid 4 be appolated to a charity; ; by dent the rents 
of lands, the lands themſelves do uy 

Where the ſurplus of the (for Se 
the charity, 


Co-obligors and ſureties, where bound jointly and ſererally, ſhall be 


te ſhall 90 in angmentaion of 55 
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cels of land are made hable, 98 
And to: ion ack vans fam. "> 22 98 

I is a miſ-imployment of a charity to alter it from the donor's inten. 

3 tions, though to another charitable uſe, 6 0 99 
Where the rents ſhall be increaſed as the price of lands increaſe, 100 
Commiſlicners of charitable uſes == { 29 aa Fen 100 I 
May turn out truſtees for miſbehaviour,.. | 100 2 
Where the commilloners cn have no power, if viſitors are appointed 8 

— . e. 


7 Commiſſions for coomining of witneſſes. - 
A commiſſion will be granted when the is in the county, + ot x 
A new commiſhon will be granted, IEF CO DE "a | 


— hes, os * 
| new comm „ 
. themeres the conr will gat an at — 5 | 
tachment againſt them, 5 . 102 l 7 
A-commiſſoner may be examined a3 a witneſs, "== ©... 2 
When the commiſhon is to be returned, 8 „ 103 
Common. \ 
A auf retiver law eee bes are his ate. 8 
bliſhed in equity, o * 
Equity will not join in the * the common, becauſe the | 8 
, =o rty has remedy by action on the caſe, „ 
: ing an improvement vidio the ſtars of Moron, . 4 \ 
Agreement for that purpoſe « $0yY 5 
. has Sling dive bees int, hall ao be drown. : 8 
open, | | = 7. 7 500g” - Tg V 
Enfranchiſing a copybold, . „„ e 10 
- Conditions and limitations BP, T 
| Difference between a condition and a limitation, by what words creatg 105 « B 
econ, nine, ras 3 
by non- performance, 106 V 
Legacies given to four. on condition chat they ſhall releaſe, Dc. be od 
only who refuſes ſhall loſe his legacy, . 106 4 T 
Lands limited on condition to an anceſtor, where the 8 7 * | E. 
form the condition, 2 the lands never came to the . 106 W 
Conditions precedent and ſubſequent in which there ny be relief, th W 
though not ſtrictly performed, 107 Bi 
Condition precedent relieved againſt, being only i in nature of a pe- | 
nalty, 107 W 
uity will relieve where 2 compenſation can be made, Tn 108 Pu 
Where lands are deviſed on condition to pay a ſum of nne at ſich 
2 time, the court may enlarge the time, . . 10g 
Though to the diſheriſon of the heir, „109 
Where it is neceſſary to perform both parts of a condition 109 
Where the party did all = was in his power, | 110 
Conditions to reſtrain marriage in general are void ; but a deviſe on 
condition not to marry a particular perſon is binding, . 
A portion on condition not to marry without conſent, is only in r- 
rorem; if there be no limitation over, 110 


Zut if there be a limitation over, there can be no relief, though "Ip 
party conſented afterwards to the marriage, =" 1 121 
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No difference between a condition, that a daughter ſhall not marry Page Caſ+ 
without conſent, and that ſhe ſhall not marry againſt conſent, Wt 5 
Where the daughters were old, and never intended to marry, :avd 
their portions were decreed them on giving ſecurity not to'marry 


without conſent, . 5 rr 6 
Where a tacit conſent will fave the condition, 1 K 01" Ci uin 7. 
A father, after making his will, conſenting to his daughter's mar- . 

riage, is a diſpenfation of the condition in the will, 24112 8 
To what time the conſent ſhall be carried, 144% 10 

- Contribution and average. A rd 


Where there are ſeveral parchaſers of lands charged with a rent, and! 
one of them pays the Fele rent, he ſhall 89 che other pur- 


chaſers to contribute, "> 23S" & 
One executor may compel another to contribute, f 8 l 
A colleQor of fifteenths levying the tax on one ne, be mall“ „. 705 

compel the others to contribute, a of? Mn . 3 
Lands mortgaged to one for life, remainder to another in fee ; tenant 2 

for life ſhall pay his proportion 3 B 11 . 
Muſt pay the arrears. of a rent - charge, ears JO . 7 
Where the wife and iſſue ſhall contribute in proporin in diſturging F 

incumbrances, 2 Vg. 114 6 


Where the portions of younger children, 1 in aviiape, 114 •w8 


Sureties may com each other to con . . dh G23 

Average among joint freighters of a ne, ieee r 107 

pel the reſt to contribute, 4 1s 14 

Where a rent-charge M deviſed. us £. nd the Kiko to, B. out of the . 
ſame lands, and the lands are not ſuſficient, they ſhall ber the Joſs 5 | 
In proportion, eg. £29 1 r 

Where the heir and younger children ſhall ear the, loſs i in proporion, 115 167 

Contribution, in what proportion, PIES St; 


Tenant for life ſhall-contaibute- a third in e ineumbrancgs, 117 1,3 
But if he died before the incumbrances paid, his executor n 6 


tribute only in proportion to the time he enjoyed, - - e | | e 
Where 4 life ſhall contribute two parts in e. 119. * 
| . | Copybold. a SSIS Ee i oh 
The nature of ek. FFF. 
Equity will reſtrain the lord from oppreſſng the tenant, TI | TO 
Wal oblige the lord to hold a courr. n '2 
Will reverſe an erroneous judgment, . 1 „ e toy TB 
But will not affiſt in annulling an erroneous common recovery ſuffeted . 
in the manor court, 1 TR een UOTET 50 
What ſhall merge in the copybold, AE OS go nh lg ends 0, « 119 6 
Purchaſers of cqpyholds, | % 25.965. e e oli: 7 
There can be no occupant of ebe. 4 % 28.” , nai... >. 
The widow's cuſtomary eſtate, ' j 20 115 12 * 
Copyholds cannot be intailed within the baue & ani, e = 
What fines copyholders ſhall pays” e DTIC RET I TRE n 5 8 
r 0g ons 20 1657 A | 
Relief againſt a forfeiture,” 3. "ey; 97] r 2 
But if the tenant be obſtinate, equity will an Bp js refule,!.. . 14 20 
defective ſurrender, or the want 7 it, ern 3: gaa : 47 
lied 1 in fayour of A charity, 10 . ; as 17. . 1929. 
ho vour of purcaſery ad ler, Er age ro Ry . CEN 
. . nf t Dus : bsi 21452 526 
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Tae Abi · to pay = 
When a new trial di printed; hats ape cots, u 
Where a deniurrer was allowed without coſts >: , 
3 8 thy” irons ated by the pary's fault, who . 1 


BY hal e coſts 1 6 .. 


1 ache Tay 15 11 

| 6 £55: BS > 

e 8 21 11 _— ja þ their i. Jgd, 15 48 "er 
Dee ved linked gems — e che La Be n 
"2 2 court time out of mind, 25.6 HY eee 127 71 
The gat Extent — of its handelen. and is cler. + OL; 


1 a Allie, out of which al exighel wrivifas, 5 


2 128. 
; allbons by or again officers, with refs 7 
| tendanes? inay be determined in df cor, be e e To 
| Bit it cant bold plex of land, url ies in 138 
The proceddings are in Lang, Var nüt intel, "£77 lt 0 4 . 
1 in this court the record is to badeliyered by any SUTIN 
chahtector, proper hands, ins he; Kings e. 5 
and there tried; and there 4 given, > - 328 
Ay officer's delivering the record is ſufficien HEM - 128 


one wy 
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The court of chancery 6 equity, when firſt 


- 129 

Its power in ring relief ater «judgment a: law, „4 +00 2 
Can bind both the perſon and eſtate, - - 130 * 
Ads chiefly in matters of fraud, e and truſts, -. - 10 „ 
Wilt not be a handmaid to beget a ſuit to be ended elſewhere, - 130 F 
A perſon ſued in equity and at law for the ſame - 131 58 

But may p eod in eqiy for mean prof and in ran a aw | | 
for of the lands, - 131 7 
9 


Bu will not jive rf in matters proper by quo warraato or manda- 


Tho' it vill grerelefin matters where the parry may NG. - 


obtained by fraud by Engh/b OLE” 
Kay ems relieve e ZION — by dans by deed FO 


But a will for fraud cannot be fe aſide without a tra a law, 2133 


of lands which lie in Ireland, - 133 
An annuity out of lands in Zrelnd obtzned by fraud, here relieved TE 
againſt, the parties being here, | W 1 

So of a contract made here for land which * in Halen. — 133 


Its juriſdiction over the iſland of Searle, - 134 
Where a perſon may bring a new bill in chancery, 2 his bill in 
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Whether writ of error would ie from the king's bench is this court, 129 9 

eſtabliſhed, 


hey to be demanded, | . "7 
iture, - 131 


will ble Oe primes of Garth” 
not 4 a or its 
own notions, to elude a beneficial law, : ug - 131 


mages at law, Ro 95 
| | polleſſion of his 1 

. il . 
«6 fre day, - 132. 


rang ar judgment, - 132 
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and fine, „ 


will decree one jointenant of lands in Treland his ſhare of 
the profits, though | it cannot award a commiſfon to make partition 


If a truſtee of lands which lie in Ireland lives here, chancety may 
decree the truſt, — | 5 433 8 


the exchequer for the ſame matter was diſmiſſed, 5 134 
If the mortgagee brings a bill in the exchequer to forecloſe, the mo. 
gapor may bring a bill in chancery to redeem; 424134 
Aﬀer a decree in the exchequer, which was confirmed in the bouſe 

of lords, a new bill brought in chancery, 42135 4 
Matters relating to extentin aid, properly cognizable in the exchequet, 2 
Chancery in ſome matters has a on with the 


ſpiritual courts, - -. he * 
And in many caſes their judgments are ſubje& to this court, - I35 
The belt ſecurity infants can have is in chancery, = =—- - 136 


A bill proper in equity for diſtribution of an inteſtate's perſonal eſtate, 136 
An account ordered in n in the ſprri- : 


ogy rel A dah 6 > at = 
ut a ating to a it is it 

was obtained by fraud, . 8 - 136 
What juriſdiction the = — — — 2136 


S lead their privilege, 3 5 38 
Chancery has a F ariſdiGzon over inferior courts of equity, - $9 
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* a 
Creditor and Debtor. 
What creditors ſhall come in on a proviſion for payment of debts, 138 


Creditors who lent money after the made cannot, 138 

Where à cteditor whoſe debt the debtor conteſted, '* - 1138 2, 

Creditors barred by the ſtatute of limitations, - 139 

Wr relleven var eewrky; data, oquir 3 
will give him another. - 139 


Where tenant in allerying a fine may ne his lands liable to his 


debts, 
The arrears of yin-money we pad wiins roi for peyentaf 


The order in which debts afe to be paid, 
Where lands are deviſed to truſtees for paymen 


by ſimple contract and ſpecialty ſhall be paid in proportion, 7 142 x 


Vw 2 +6 = 


„ \ for they then become 
SIS 
Whether debes and legacies ſhall be paid in proportion, when a uff 
is created for the payment of them = « 14t = 
— debes whict aged had. to be paid, 10 d 
_ 1417 4 
-er Statates and 'Recognizances, ſhall In Wc „ 
* ace according to their priority, 8 
rs who joined in a bill ſhall not be admitted to 
_ ' gain a preference of each vther ar law, © ©" Ig 6 
Creditors whoſe e eſtate ball not exhauſt the 
perſonal aſſets, - ; „ 142 78, 9 
| Where a bart coma creditor fall and in the place of a judg- 
ment creditor, Ws 143 
But not to put the younger children in a better condition than the 
e A” 143 11 
Particular circumſtances which vill induce equity to oc one credi- 
tor to — 29 Jp 143 12,13 
_ 14415316 
A jadgnent i in France is to be confidered but as a aebt by ple En 
Contract here, 44 17 
The arrears of rent reſerved on a aro! leaſe, in be preferred o/ 2 - 
bond debt, „ ieh 18 
A recognizance not inrolled ſhall be confdered but as 4 ſpecialt 144 19,20 


Where an heir, who pays a bond debt in which he was bound, aal 
not be admitted to ſay / he paid-it out of the perſonal affets, - 146  -3t 
duty decreed is —— to, a judgment, | = + BS - 8 
Payment of the debt, to- whom, and when to 4 ſcrivener, good, 145 
P es wars, when the debtor had notice of the truſt, not 85 


good, , 4 
. 1 with notice of deere that be ſhould FOE 
inꝛtermeddle no farther, not good, 1 :< 
Payment to an obligee, after notice dun he had aligned the bod, not 1 - 
ES 
N. agreen:to accept leſd than his debt, ſo it be paid at a ? | F 


preciſe day, the debtor can have no relief, if he fails, © 147 
Nut if there be a proviſion for payment of ſuch creditors as come 
| in within a year anda day; yet a creditory though he does not come . 
NN nor be excluited, ENTS 147 12 
debts of a different nature are due, and a general payment | 
; made, to which debt ſhall it be applied, | FN | . 147 
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What conveyance or dilpoſition by the debtor ſhall be fraidulent 
againſt creditors, and therefore to be avoided in equity, 148 


The fiatute againſt fraudulent deviſes, by which a man is ER 
from defeating _ creditors, how to be conſtrued, | 


- 149 
9 | - Cuſtoms of London and York, „ 
e of a freeman's eſtate, and _ & to 
rr " . 150 


| Neither are terms for years waiting on the inheritance, 151 


Though there is no declaration that they ſhall attend the inheritance, 151 


E EI rnny 8 in a freeman, ſo as to make 
it ſubject to the cuſtom, 


not to be valued. part of freeman 
T 
deing in fraud of 


cuſtom, 312 
UL if after 
Se if he enters jnto a 


poſition he keeps them in his poſſeſſion, it will be fradulent, 152 
his death, this ſhall only bind the le 


bond to pay money three months after 


But if he purchaſes lands, and deviſes them to his cldeſt ſon, this is 
not fraudulent, 


Fa 153 

So on ſhall be good, 133 | 

Perſons within the cuſtom ; an ber who has a real eſtate ſhall come | 
in for a ſhare of the perſonal eſtate within the cuſtom, 143 


A freeman who reſides in the country, yet on his death there, his 
perſonal eſtate ſhall be ſubje& to the cuſtom ; ſtrangers who n 


city orphans, though not in London, ſubjedt to the cuſtom, 153 bo 


Grandchildren not within the cuſtom, 3 
But an aſter· born child ſhall come i in, . 154 
The cuſtom concerning the arancing a chil life-time of the father, 154 


proviſion is an advancement, 154 £ 


_ brin 282 viſion into hotch- pot, chough the father declares 
a the child was toil advanced, 324354 


But then the father uſt expreſs the value of ſuch advancement, 155 
| gool. and upwards given to a daughter, will not exclude her, 155 


A Settlement of a real eſtate is no advancement, 5 155 ol 


he! as or advancement is to be bropght into the orphanage part 


An orphan dying before 21, her ſhare ſurvives to the reſt of the 
_ children, 


> og ne 156 
But if married ſhall go W i . - 156 
And if the huſband dies, fall farvive tw the with, 4 


A child marrying without the father's conſent ſhall loſe —— 


part, if the father is pot reconciled in bis liſe time, 7 1 


The cuſtom with reſpect to the widow of a freeman, 1 156 
Shall have her widow 's chamber, and aalen we elbe ele. 


if no children, | 2 * ene 156 a 
Where ſhe is compounded with, _ RG oh 
May de compounded with out of the perſonal eftate, | B 
„„ but in ſuch caſe it muſt be 8 
the real eſtate was ſettled on her in bar of her cuſtoniaty eſtate, 158 
But her acceptance of a ſettlement out of the perſonal eſtate 1 —_ 

though no notice is taken of the cuſtom, . . 159. 
The cuſtom * the * or dead man's ſhare | 159 


e e 


e 151 


gatoty or dead man's ſhare, 152 
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| AG not to bring into hoch · pot for the benefit of the widow, 155 
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2. deviſed for come out of the legatory ſhare 3 
"he ded war's fi 9255 ol dilpoled of by him, mull go acoor- 


Where 2 0 
would come to, eee 2160 
The cuſtoms of Tork, 1 
The cuſtom of Londen bal comroul the cut, of 771 . 160 
As if a free man in London dies in TH, N 161 
E an inhabitant of the province Ges inteſtate, his c-; besides 
A . the ſtarute uf 

- Hiſtributions, „ 1 162 
80 if al his children were advanced in 
E 

n i:Debt,. vide Title Creditor and Debtor, p. 138. 
Ne. Tide Devi, N. 197. 

tree. „ 

Take 


A 2 may be n 


: 162 
A decree, though nor ighed or all. de. 


ſecond 


| But where one adrinſiezor obrains a decree, and die fend | 


| cannot plead it, EL TE 163 


Parties to, the original butt, and theſe who come in pence lite, 


bound by it.. Fo hs. 


A perſon;.. 7 no ray. having notice, may in ome cafes be 


bound „„ / ( 2292 J 8 163 7 
A decreę] ls  odofwe ſhall bind 8 or, chte humourſoms, tenants. 163 
4 perſons not * os * parties. t the dectee may „ 


bound by it, 


Error. in tl | muſt; — on the fice of the 3 irfell, ; 3 ibs 


An pp pgs figs getting that * was ſaid to be made 
by conſent, ben it Was not dj : „ 165 
rror in che decree muſt appear in a. ef it, „ 


The of 
W phe he. time een deeres, though it 


5 cn... + . 166 
| Deeds and W uuritings. 


S 0 af 
| args nat-he-aided in equity; again{t-a diſcontinuance, 167 


The heirwult confirm the vie infa before e r 2h 


duce mm 167 


A purchaſer in * caſe. 
Where ad. Ji concern ſe 


3 468 
Tre mers, ho dal havethe . 


— deeds, what caſes the party ry injured ſhall have a much 


Deeds and 


conveyances — bad, where againſt in 


_ 
« 160 


ie life-time, oro 
fin, OE SY. 1 a 


_ . „. Mr 16 8 1 


ſuit, . t. 0.5 „ 


ne . 166 
For wah reaſon rhe ezcaution may be ſayed, © 3 166 
re a e executed, the Fouts mos = 13 


| . „„ 0 258 
Fill ——_ into cmd, 2 168 


E if, the.deeds could — | e 169 


8 n 1 N 169,170 


She may make « will by the coaſemt of her hdband, 


The will of an infant, though he of 21, 
„ 14, b n 
93 8 at 12, bi TS 
Tenantin tail cannot deviſe thelands, thnghbe has the ci ſen a6, 8 
But his will is good as a3 an tment to a Quarity, 9 4 
One jointenant cannot lebus i he e e will li 
-Deviſes to whom, by a n ie 1 8 8 
In mortmain ; vide 98. 


Aden o an nfae in veur ſa mer, ; _ 
A baſtard x » deviſes but « won camgot, . 
Dit aſſed fraud can deviſe, - . >: 174 1 
Lands the waking the will, vill bor rr aun of | 
all the land a man flall.bane a his dearh), | * fronts” Is 174 5 
K „ |. 
A poſlibility cannot. be „ i 5 .\\@ 
But a right to ſet aſile a releaſe may | be deviſed, | 7 
What words paſs. a fee in a-will; Gan domain EY 1 
That 7.8. dal have my ene. „ 
. have m 14 
To three daughters, and that one ſhall be bes- we other, 36. 5 
Of the hole remainder, 2 TT, 
To truſtees to ſupport eber of inberitance, TY 4176 8 
The word paying creates a fe, „„ 
Where the deviſce, may pallbly.be r 17% 10% 
But a deviſe 7 but an eſtate for ie, . 177 13 


| The words al my fat, 2 e eadly 6 
3 r 4 255 217 
So a deviſe or en lands and eſtate, « 278 18 
But not where the word ae eny applica ui pool tc 178 19 
What words create an eſtate tail, or for life, in a will, . - 179 
To one, and if he die, 1 to a man and ſemini ſus, to „ 
a man, his heirs male, without the word body, create an eſtale tail, 179 1 
To one and the heirs of his body for 500 years, provided not to alien 179 3 
To two, and that one bares the ther ; eas MP - 3 
them die without iſſue, 27:7. 9 4 


S - | 


; A dexiſe to a man and his 0 and if be &ia-wichout ide. mis 9 
. Wbere heirs muſt be intended heirs of ibe body, te 6 1 
F A dewiſ* to A. for.life, and bn fo nailer 

| tail in A. for the word iſſue is nomen collaci uu m... 1181 14 


But a deviſe to A. for life, and to the next heir male, and tothe beirn 
of 9 2 life, 96 « 181 1 
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- . tion ; ſee the caſes 181, 182, 183, 184; 185 


«CO 


7 deviſes of lands of inheritance, the ſeveral Minds, n 186 
Where a fer may eee eee de, 186 1 
Such executory Arie not barred by. a common recovery, 0 
An executory deviſe, and not a contingent remainder, - 188,189 
deviſes of terms for years, 5 „ i 
What liritations over ſuch terme will bear, er, = 
Lane debe 6 as were « perpriy, 2 
Incertain Intereſts deviſe, 1 250 +: un GA | 
As to executors til debts paid SITING WY 5 en F93.%0 ICY * I 
Till his fon cen of: age e ern in ng S 2 
| Where it half detefming ae a. t e ee | 
To a mah during his exile, 5 . 3 6 
To raiſe ſo much m agar: «ella thy Sir. ac ' 2 7 
Deviſes by implication, e + „ Y de fi gb ont ; 
To th heir, her the viſe dent, an ade for fo nth iſe, 290 * 
©But nof ſo, if the deviſe had been tu a ſtranger, - e490 bs 2 
D 04's GUY implication which vill diſable ber mt: 
2 at law, * 5 0 ian , 
Meute for fer of debes 3 1 197 
What word make 6 El firſt de- | 
ducted, amounts to a charge on the real eſtate ie n. 1 
er claſ tall be exended 10 Speed | 
tate only,” 5 13479 u 13005 . 298 
A deviſe to a brother and * a el e bim 10 We the will sa 
performed, amounts to a charge 0ο¹ ,,, 498. 4 
Inprimic, I will that my debts, Se. be paid in me., e,, umο“õsss 7! 
* to a charge, where the deviſe or truſice may ſell the lands. for 
ee or muſt ray the debts out of che annual rents "and brow a. 
3 2 165 10 083 0:7 : 65 
Deviſes of things RED OP] as goods and charles; &. iti $95 e M96, 55: 
A leaſe paſſes by a deviſe of the priſnal cute, , 1 
1 Bona includes all chattels, 5 (Din: 1 8 199 ES 
| Money will not paſs by acer eta goods and Thane rey. ic! is G1 3 
By a deviſe of houſhold goods plate will pas 2 
W hat ſhall paſs by the deviſe of the furniture df A ADS," 0 200 999 
Where by a deviſe of his houſhold gobds at bis houſe; goods, thoumng 
not there at the time of making the will, thall paſ sm... 401 8 
Who ſhall take a perſonal thing as Ry deſcribed and intended 1 
by the tellator agel we I 203 1 
Where a younger child by birth, being an eſtate of inberitance, Ms 0 
ſhall not take by a proviſion for younger child#en, Ane os 52: 1- 10a 18 
Where an after- born child ſhall take, ' - © Sb e 20-5 0 
Where a perſon, in ſtrictneſs intitled, ball not take, 12 27; 202 21 
Where grandchildren ſhall take, + . 2G! 10 2315.7 5 OS: 33 
Where to take per firpes or per capita, ac . $6.c” „ 
To ſervants living with him at his death, who 8 TU ct - 26 
When a deviſe ſhall be a ſatisfaction, F.C tat c:rb bi 203 
Where it is equal, or more than the ſum due, ſhall be 2 asfachon, 203 ! 
1000 J. to à wite ſatisfaction of marriage articles, 3 
Shall not be a ſatisfaction, if by any accident it may happen to be leſs 203 2 
W here parol proof was admited, to thew i it was accumulltive, 204 56 
W here it is not adequate in value, ET” „% 204 6 
Leviſe of land no ſatisfaction of oo OST ROY .+.206. - 7 
Muſc be governed by the teſtator's intention, | A 205 8 
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at law in fee, - 206 I 
But not if another eftte is given than would have deſcended to him, 207 4 


By devifity what the law or penny, - - - 207 


By creating a perpetuity, | - 2 "8 
Void bi ihcertainty in the deſcrip fon of the thing deviſed, all to my * 


maßen, all to my mother, not known whether he intended real or 


perſonal eftate, - - 208 
Where che teliator has lands and leaſes for and | 
he deviſes all his lands — 28 r 
Where a houſe ſhall not paſs wit the lands, h — 00 3 
8 — ECP, be he deviſed all his 
| 208 4, 
Where there is a wroog deſripron of the ten n poſſi, - 2c8 - 
- + 08 £12. 
| What a deviſe of lands cum pertinentile, 1 10 
ras executor of. all; his. gods, Lau, oc: pales now | 5 
the - 209, 13 
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Void by incertainty in the deſcription of the perſon to take, - 212 . 
— hl A 


- 212, 25,3 
being to a ſpecial - 213,4 _ 
In = dy the det. dying in deset. 
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Mer of inteſtate's eſtates, title executor and adminifirater, p. 249. 
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of whateſtate of the huſband ſhall the wife be endowed, 217 | 
The wife of a vendee of n to him and his bein, on condition, 
| ſhall be endowed, | 2 217 1 
A woman hall not beendowed of a truſt, 3 
But equity will ſet aſide a fraudulent declaration "of tru in hee K 7 
vour, . WP. 324218 
The wife of the heir ſhall be endowed of. nds deviſed to eee 5 9 
for payment of debts, men c- — 2218 4 
Of lands ſequeſtred, 5 10 - 218 5 
| What ſhall be a ſaticfa8ion in equity, - ae$- 
If any thing be deviſed to her. in lieu of dower, cannot have boch, 
but ſhe may wave the deviſe, "oa al 1 
But it muſt be averred to be in lieu of dawes, ve „ 28S 
Whether 1 ——— „ 
ſo as to let a feme into her dower, 2218 3,45 
She may redeem a mortgage, ns eo 
Where ſhe ſhall be relieved l 8 to bar her 1 218 7 
Equity will relieve againſt a partial aſhgnment of dower, - 220 9 
Jointer and jointreſs, who is a jointreſs within 11 Hf. 7. 220 1 
| Such jointreſs ſhall be ſtayed from committing waſte, . 2 
Where the huſband's . the lands ſhall be fraudulent againſt 
the wife, _ 221 3 
Where ſhe ſhall have her j RING covenanted to be ſettled on her, and 
the perſonal eſtate of the huſband beſides, 22 4 
Articles 16 fettle a jointure will be executed in equiry aſter the uf: 
band's death, 2221 5 
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1, 2 
reg be res, „ 
Bs . * 224 : 
A diſintereſted when 3 becoming 4 „ : 
— de made uſe of, 112884 5 
i nn examined for each oer ut deſeaants may, 224 7, 8 
A commiſſioner may, | 6 2 224 9 
An arbitrator may, eee e 1 10 
Members of the 7 TE; 12 
A wiſe cannot SM N „ 2 ab 
UdeGin caſe cfextreme' e e 
Eyidence, what ſhall be admitted 'asfach, | - 387” 
A Billin another cauſe not to'be ad a evidence guilt the perſon 
named plaintiff in it, 227 1 
When d eee ſhall be made uſe of, — 228 23.4 
Copies of notes admitted as exidence, 5 7 2 6 
The copy. of a deed inrolled for ſake cuſtody ee a5 ente 7 
Canfeſſing a. matter by anſwer ſufficient evidence, e 8 
A ſettlement made purſuant «wv. marriage axticles,. evidence that - : 
8 n eee. t incumbrance, a * 
urchaſer who buys in a t i , not.obliged to . 
1 7 paymen the mogey, PAP e e 10 
An injured party's oath is Odium Spoliateris YT 11 
One witneſs againſt a d endant's anſwer not fffcient, "1229 02,23 
Parol proof, when to be- admitted, — 4 8 
To ſhew that the teſtator intended · his viſe and! executrix ſhould: 
have the perſonal eſtate exempt from debts and legacies, + - 230 1 
Parol evidence of the perſon — — what . 
the teſtator intended to paſs by a deviſe of 'his-houſhold goods, 230 2 
Admitted-to-ſhew, that ales dren horn after the will ſhould take, 231 3 
b to-ſhew, that the deviſee . 
tor to. pay an annui 431 4 
Always admitted to ſri s pron rhe hin deſerited, — 232 
To ouſt an implication, | TOE 
That ſuch a- one. the-purchaſe-money, „ - 232 
Die of» fone of K court, EM „ 2 
Depoſitions will be leading, £32 3 
A witneſs may, on end drk. be examina air ral. 
? cation, i * N 8 233 4 
When new in ries may be exhibited, 8 - 233 6 
witneſles de. lune offe, 0 « 5: S220 
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tor was obliged” to FR - 236 
eher n So er cd will ord th e 
in 3 
his eren diſpoſed of the goods in paying the adminiſtrator's _ 
legacies peridin l nfo phage - - 236 
When equty will decree a diſc - 296 
2 r admini N falſe plea.at laws 236 
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— r in being proved, that 
_ only a chimbey came tq - .- 497 
gr bo upon, ®, that he received mohey for a pot of ae, 237 


An executor in equity, who is not liable at law, 237 


i 2 Devaſtavit in the firſt, 237 


If * e his exccutor, as well 2s the ſurviving executor 
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An executor obliged to diſcover and thew the value of the goods, 238 


Whether equity will 3 him to prove a codicil, „ 

Will not hinder him R 
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But will make him give ſecurity, | 233 
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The ſurplus of the perſonal eſtate ſhall, bir the death mA one execu- 242 
' tor, go to the ſurvivor, and not to the next of kin to the teſtator, 3 243 


Where the executors themſelves ſhall have the ſurplus of the perſonal 


5 5 or they ww be truſtees for next of «in to the teſtator, 243,244 


one executor has againſt another, we how far they 


WI de anfwerable for each _ 19 . 247,248 
Admitiiiration,. . . — 0 248 
When granted to two, aud an” hw. - 249 
When the wy may be faid to be ded mtr, as to part of his 

eſtate, - | - 249 

- Whoare come in for a diſtribution, 's + 249 
A ſiſter of the half blood ſhall come in, 
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So fall a dunghter, who has « prion provided for he by a marriage 
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Mortgages not barred, | C7 2 
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nec gni wi child, 260 
Where my lord 
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r | 
Whether à guardian may a 261, 262 
Cannot, with the rents ind "yrokts, purchaſe lands fo as to prevent 
the money from going in a courſe of adminiſtration, 262 
Heir and Anceſtor | 
EIR bound by the acts AN anceſtor; as if he deviſes lands to 83 
be ſold for the payment of younger childrens portzons, thou | 
no, perſon is named to ſell, = 206 3 
And where a perſon is appointed, yet he thall join in the fale, » 265 2 
And in ſuch caſe the heir may have "ve hd old NB ren for his 
advantage, 265 
If che anceſtor agrees to ſell lands, and receives part of the __ 8 
money, the heir ſhall be compelled to convey, _ | 1 
Iſſue in tail not bound by the bargain and {ale 0 hi anceſtor, . 365 - 
Whether he may, by any act of his, confirm ſuch bargain and ſale, 265 
Iſſue in tail not bound to, convey, thongh his anceſtor died in gaol = 
for not, obeying a decree, by which he was to Jevy a fine, and ” 
| fuffer a recovery, * 
And though the anceſtor received the full value of the land, | 1 4 
Heir in what caſes favoured in equity, 5 
A voluntary deviſee ſhall have no aſſiſtance againſt * 1 2 5 
Though a truſtee miſimploy the money raiſed on « truſt eſtate, yet „ l 
it thall not be to the prejudice of the heir, 266 3.4 l 
Where — ſhall fink in the inheritance for benefit of the we oe 
Where a portion is charged on lands, if ike party to n e "7 ] 
_ payable dies before the time, it ſhall not be raiſed for the benefit 
of his adminiſtrator, . wy 2 
But otherwiſe, if there be no time limited for the raifing the portion, 268 4 
Where it is veſted, and to carry intereſt, | - 26g 567 
Where a portion is deviſed, both out of the real and perſonal eſtate, - 269 
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To diſc a mortgage, | 5 - 269 | 
Where he t not have aid of the perſonal eſtate. - 270 3s 4 | 


The equity that he has, is, that the lands may deſcend clear 270 
e the heir fall hare the benefit of 


the real eſtate, | Te - 276 9 
Unleſs expreſs words to Tit, - 271 10 
Jn what cies there fl be» refling rl for the benefit of the | | 

heir, — 292, I7Y 
What things ſhall go to the heir, and not to the executor, - 273, 274 
When the ma 3 e 326, 37 
Aﬀets by deſcentin the bands of the heir - 275 1,4 


Unreaſonable ſecurities and bargains obtained from young heirs, - 275 1,2 
Vide title Bonds and , p. 91. 


ä Hotchpot 
Bringing into hotchpot on the ſtatute of diſtributions 2 + 249 
According wo the cullom of London, . 355 


er Lunatiche. 
1414 — the cuſtody . 
his executors and adminiſtrators, 276 
An ideot muſt be ſo a nativitate, . = 277 
in my lord chancellor, who to appoint, 5 9 
The committee of  Junatick hath but an eſtate during pleaſure, - 277 
OTIS GRIT WO Ws rant of RE eſtate in the 
purchaſe of lands „„ 
g a lunatick a contempt, - 278 
Ideots and lunaticks, when to be A int their own acts 7 
N — precedent incumbrances, p. 322. c. I, 2, 3» 4,5. 6. 
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Infants favoured in equity, | - 200 © 
May have an account an nder as bailiff, . <8 3 
Muſt have a day to ſhew cauſe, when he comes of age, 280 8 
Will not be tr her by the neglect of his truſtees, -" 208 
May be farther bound in equity than at law, | . 5 . | 281,282 ; 
What acts of infants are good, void or voidable, . 282,283 
Inj unction. 
Injun&ion not to be granted, 3 bas been in peacbl 
poſſeſſion three years, | C 
At what time to be granted, 5 . 288 
What ſhall be a breach * 46. 
Infurance, policies of inſurance, vide title Trad: and luna. p- 371. 
Intereſt ALA 
Where a legacy ſhall carry intereſt, 5 2 „ 
Muſt be demanded unleſs payable to an infant, %% No 
Ro +4 not to pay 8 the mortgage 15 
. * . 286 ; | 
"xn LR ſhall carry intereſt, | 269 © F 
latereſt ſhall be accounted principal in the hands ala aſſignee of a 1 
mortgage, e 
Where intereſt may y exceed the penalty of the bond; a = 95 
Debts contracted bebore the ſtatutes u hich — ofary, ſhall carry 
intereſt as before the ſtatutes made, +» 288 
Debts contracted in a foreign country ſhall curry ſuch intereſt as is 
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By what acta a debt, though once barred, "ſhall be revived again, - 301 5 


Length * time, how far regarded in ty, | 
Landon, vide title . 27-4 London, p- TY 


8 vide Jdevts and Balinticlr, p. 276. 


ce 
Fointenants and tenants in common. 
re r * 
3 
\ join 293 
| Furiſdition, vide ade! — 2, and dr jurion, p. 127. 
881K covenanting to lay out 2007. on the premiſes vichin . 
made purſuant to a power, vide title Power, . - $62 
acies. 3 
Legacies veſted or lapſed by the legitee's ag ee i opt 204 
Io be paid at 21, a a veſted intereſt, oO | » 294 WO 
But if to one at 21, not veſted, . 295 2 
| So where the time is ——_— <4 und not 0 the pay= 
ment of i it, 3 
6 
ed, 296 
ae wa.” . 296 2 
Where the abſolute property veſts in the firſt nomine, 297 
Were it ſhall ſurvive to others ODER REITs 7 297 36,7 
Specifick and pecuniary legacies, 298 
Specifick legacies not to abate in proportion with pecuniary ones, 298 3 
* what caſes, and to whom — 5 oo. 
Legacies, at what time to be paid, s  --  -.. 296,900 
Payment of a legacy, to whom good, FE . + J00 
Not to to the father of an infaht legte, . + 300 , 1,2 
| Not to a feme covert, i 5 
Legatees, in what caſes to have maintenance d intereſt ot of their 2 
legacies, * . 3 | * 301 | 
Admptiom of a legacy, , ; . 301 
By giving ſomething in ſatisfaction thetenf, 8 oo WS 3 
By — in à debt which was before deviſed, © 302 | 
Limitation of ſuits and demands. 
A truſt not within the ſtatute of limitations af 304,304 ́ñ— 
Nor a charity, _. « F C 
Nor a legae _. =p RE 304 6 
Nor an open account, . JOS 7 
A jadgment in France is but a debt by FEBS ears. and the ſta- 
tute of limitations will run on it here, . 4 8 
Rent-charge, how far barred, : 1 as 3 
An infant'moſt bring an action of account W fix months after he 
comes of age, E 
Where there in nd enecuor, "3 | = 26x45: pe 11 
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Maſter muſt deliver his apprentice” inden, of fr 
may yay arte} 24 | 1 
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is bound, Py 
For en t ater turn away bis apprentice; 308 
How the covenants in the ir ate to be conſtrued, 308 
*— 4. wy 


Apes. 
che civil and commo 


not an abſolute conveyance, 312,313 
* what time to bt redeemed; the ſlatite of limitations 2 
Hoock direchöon in ſuch caſe; 313 
Thong ao within the ſms yer bee dine de, yr - 
not admitted to redeem, 314,315 
. noe to redeem, _. = © $315,316 
oreclolure; new agreement prevents it, 31 
Second mortgage may redeem the firſt, after he has forecloſed, ö by i 
What ſhall open a forecloſure, . 317 
Againſt whot to fotecloſe 3 318 


Tender of the 


a forecloſure; | Ss . 


mortgage money prevents 
| Where there are ſeveral mortgagees of the fame eſtate, what mand 


* 310,311 
ea may „ of redemption, . $12 
| be a mortgage, 
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they have againſt the mortgagor, and againſt each other, . FER | 


Where niortgagees may protect themſelves by buying in precedent in- 


cumbrances, . ©. $63,433 
He who comes to redeem muſt do e equity to the mortgagee, 324 
Mortgage f honey to be paid the executor in — if the condition 2 
be broken „ aa 
But in forte caſes the mortgage ſhall go to the beit, . ? 328 x 
Mortgagee an{werable for the profits, 1 2 
Only a bailiff for the mortgagor, . 3 . 
Whether anſwetable after aſhkgnmenit, 5 4. 329 
How the aflignee of themortgigee is undder, + 
Notice. 
PY notice, what, . . "6-30 
Notice to the father, notice to the ſon, | - 330 
Notice to a ſolicitor or ſcriviner, whether notice to the eli dents 330 
Notice of a deed preſumptive notice of the covenants in it, 331 
Of what things a perſon is obtiged to take notice at his peril, 332 
Purchaſers without notite favoured in equity, - 333 
Mult plead, that they had not notice, 334 
Oath, vide title Affdavits, p p. 1 3. | 
Partners, vide title trade and merchandize, p. 369. 
ils you vide title anſwers, pleas and demarrers, P- 34 
Portions: 
Ee UITY will ſecure therafor the benefit of younger children, 335-336 
what time to be raiſed, - 336 
In what cafes equity will deere renerfioaty ters 10 be fold in the 
life-time of the father or mother, EZ. 
Sha] ink in he inberhnce forthe benefit of te heir at law, 7,26 


FN vide title aſſignment, Þ 4 44- 
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F eden py ni ht 
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F what things it may be - 'S N ee 
| Of an office, > * on 237 wy 
rer TD 4 rn 2 R 
An honur gran o another in reminder, operates as a new grant, 3680 
EE ROE INLAY * „ Wer 36. N 
| Ms PICS k 5 
Remedy for rent in 2 none at low, _ - _ 
Where the leſſee may ainſt the payment o i, 1 55 8 
KReplicatiun. 
mult be to the . * 44 
Ges wan in = genera] replication alter — 5 
le S "os : Þ 
may reply after the time is elapſed, paying coſts, 50 S 


e title abatement reuivor, p. I, 2. 


Revocation of a power, title power, p. 341. Of a will, title wil, 1 ener. 


Satisfaction. 1 85 
AND s deſcended to che heir a . for lands covenamed * 
to be ſettled on the niarnage, „6 46 5 
Devifing a thing a ſatisfaction, title deviſe, 2 2 — FEE Garg. Ewe 
Serivenert. 1 
Where a {crivener may make r ffi for: 
his client, 3 7 * 
Payment of money to bim, when good, 5 — 214 


Subpoena, vide title proceſes h. 8 
| Survivor, vide title Jointenants and tenants in 2 2580 title 2 Pr 294. 
3 title remainder, p. 359. 2 
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both paid, 37372 
Part-owneri, maſters and freighters of ry - 372 
Where one part-owner refuſes to navi e 
How far par-owners are anfwerable for the maſt — 2373 
Charter-parties, how conſtrued =» = - 374 
Accounts between merchants; 375 
| A note given by «golf hl ind him, though the peſo file : 

* who was to pey ˙ the money, | „ 376 
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Equity will not order a new trial on diſcovery of new evidence, where 
rr. of it on the former, ”," > » oy 


A new trial granted by the houſe of lords, X - + 378 
A court of equity will change the venue, 378 
Truft ang True. 5 
Where a truſt iu well miſed, 4 379, 380 
| Reſulting truſts, ; . 380 
Purchafing in ynother's name, 380 
Reſuking truſts notwithſtanding the ſtatute of Grads and perjuries, 38r 
Where a parol declaration ſhall prevent a reſulting truſt, 381 
A father © 6 Ob name of » fon no refulnkcg aſt, . 332 
What ſhall be a truſt, and not an — by ihe. ſtatute, 382,385 
What acts of the truſtees ſhall defeat the truſt, . 2384 
| Where equity will ſupport contingent remainders, notwithſtandi 
acts done by the truſtee or cui que truſt, 284 
| = — hd. mag 385 
what eſtate ce may diſpole, 386,387. 
Where a truſt is re wha or intereſt the cruſtees ' 
are to convey | . . . 
To whom, 
Truſtees, how to advan; and (what allowances dg, 
How far anſwerable for each other, 
Waſte. 
| Jos; in equity, though diſpuniſhable at law, 
Wills and Te -flaments. 
Lands could not be deviſed before the ſtare 32 H. 8. The. ens. 
ſtruction thereof, | . 40 
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Neri, vide tide cyffome of London and York, p. 250 
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